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II.  EVEN  IF  DETERMINED  RELEVANT,  OVERCLASSIFICATION  INFORMATION 
SHOULD  BE  EXCLUDED  AS  ITS  PROBATIVE  VALUE  IS  OUTWEIGHED  BY  ITS 
PREJUDICE. 

If  the  Court  determines  that  overclassification  information  could  be  tangentially  relevant 
to  the  charged  offenses,  it  should  be  excluded  both  because  its  probative  value  is  substantially 
outweighed  by  the  danger  of  issue  confusion  as  detailed  above,  and  also  to  avoid  undue  waste  of 
time.  See  MRE  403;  see  also  United  States  v.  Berry,  61  M.J.  91,  95  (CAAF  2005)  ("In 
conducting  the  M.R.E.  403  balancing  test  a  military  judge  should  consider  the  following  factors; 
the  strength  of  the  proof  of  the  prior  act;  the  probative  weight  of  the  evidence;  the  potential  to 
present  less  prejudicial  evidence;  the  possible  distraction  of  the  fact- finder;  the  time  needed  to 
prove  the  prior  conduct;  the  temporal  proximity  of  the  prior  event;  the  frequency  of  the  acts;  the 
presence  of  any  intervening  circumstances;  and  the  relationship  between  the  parties"). 

The  defense  can  appropriately  question  the  OCAs  about  the  procedural  basis  for  their 
classifications  of  the  charged  information,  and  the  subject-matter  experts  about  the  harm  its 
release  could  cause,  as  these  issues  are  relevant  to  the  matters  at  issue  in  the  case  at  bar.  The 
discussion  of  the  classification  of  other  documents  would  unnecessarily  decrease  the  efficiency 
of  an  already  time-consuming  and  confusing  process.  All  of  the  factors  discussed  in  Berry 
dictate  that  the  information  should  not  be  admissible.  The  general  overclassification  information 
offered  by  the  defense  points  to  no  specific  evidence  nor  has  any  relationship  to  the  case  at  bar. 
The  general  overclassification  information,  therefore,  only  serves  as  a  distraction  for  the  fact¬ 
finder. 

III.  THE  COURT  SHOULD  MAKE  THE  DETERMINATION  ON  WHETHER  OR  NOT 
TO  PRECLUDE  OVERCLASSIFICATION  EVIDENCE  IN  ADVANCE  OF  TRIAL 

The  Court  gains  considerable  advantages  by  determining  in  advance  whether  or  not 
general  overclassification  evidence  is  irrelevant  and  inadmissible  during  the  trial.  The  possibility 
of  irrelevant  information  being  discussed  is  much  more  likely  without  a  predetermination  of 
relevancy  on  this  controversial  issue.  See,  e.g..  United  States  v.  Huet- Vaughn,  43  M.J.  105 
(CAAF  1996)  (containing  numerous  examples  of  the  Accused  testifying  to  irrelevant  matters. 
Trial  Counsel  objecting,  and  the  Judge  sustaining  the  objections).  Defining  these  issues  before 
trial  would  certainly  be  more  efficient  not  only  by  precluding  discussion  of  irrelevant  evidence, 
which  will  distract  from  the  facts  at  issue,  but  also  by  preventing  the  litigation  of  extraneous 
issues  during  an  already  presumably  lengthy  trial.  In  addition,  a  predetermination  of  relevancy  is 
more  efficient  in  that  it  avoids  producing  and  calling  irrelevant  witnesses. 

CONCLUSION 


A  general  claim  of  overclassification  is  irrelevant  to  all  charged  offenses  and  all 
cognizable  defenses.  None  of  the  evidence  the  defense  has  produced  has  related  to 
overclassification  of  the  charged  documents  or  databases,  and  the  defense  has  not  produced  any 
evidence  that  the  accused  was  aware  of  any  overclassification  involving  the  charged  documents 
or  databases.  The  prosecution,  therefore,  respectfully  requests  the  Court  grant  the  prosecution's 
motion  in  limine  and  preclude  the  defense  from  raising  evidence  of  overclassification  in  the 
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merits  and  presentencing  portions  of  the  trial  as  the  evidence  is  irrelevant.  The  Government 
seeks  said  exclusion  to  increase  the  efficiency  of  the  proceedings  and  to  ensure  only  admissible 
evidence  is  presented  during  trial. 


CPT,  JA 

Assistant  Trial  Counsel 

I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Defense  Counsel 
via  electronic  mail,  on  14  December  2012. 


ANGEL  M.  OVERGAARD 
CPT,  JA 

Assistant  Trial  Counsel 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  Myer,  Virginia  22211 


) 

) 

) 

) 

) 


Prosecution  Request 
for  Leave  until  10  January  2013 
to  Submit  its  Plan  for  Storing 
any  Appellate  Exhibits  not 
Accompanying  the  Record  of  Trial 


18  December  2012 


The  United  States  respectfully  requests  leave  of  the  Court  until  10  January  2013  to  submit  its 
plan  for  storing  any  Appellate  Exhibits  not  accompanying  the  Record  of  Trial  in  one  place  under  one 
custodian  with  a  procedure  for  systematic  reviews  by  the  United  States  to  ensure  accountability 
through  any  appellate  review.  During  the  Article  13  motion  hearing,  the  United  States  identified  a 
secure  facility  which  agreed  to  store  such  records,  pending  approval  from  each  of  the  applicable 
equity  holders.  Yesterday,  the  United  States  learned  that  one  of  the  equity  holders  would  not  agree  to 
store  its  records  at  that  facility.  Since  then,  the  United  States  has  received  tentative  approval  to  store 
all  records  at  a  second  secure  facility  owned  by  a  government  organization  outside  the  Department  of 
Defense.  All  applicable  equity  holders  are  seeking  proper  clearance  for  such  records  to  be  stored  at 


this  facility. 


The  United  States  requests  additional  time  to  receive  final  approval  to  store  such  records  at 
this  facility,  to  receive  clearance  from  each  applicable  equity  holder  to  store  its  records  at  this 
facility,  to  receive  input  from  any  appellate  office  (specifically,  the  Office  of  the  Clerk  of  Court, 
United  States  Army  Court  of  Criminal  Appeals),  and  to  ensure  all  security  measures  (e.g.,  security 
clearances,  read-on  requirements,  access  roster  limitations)  are  properly  considered  and  incorporated 
into  the  plan. 

This  request  will  not  necessitate  a  delay  in  the  proceedings  because  the  continued  effort  to 
secure  this  plan  will  occur  concurrently  with  the  scheduled  pretrial  motions  process.  There  will  be 
no  prejudice  to  the  defense. 


J.  HUNTER  WHYTE 
CPT,  JA 

Assistant  Trial  Counsel 


I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  Coombs,  Civilian 
Defense  Counsel,  via  electronic  mail  on  18  December  2012. 
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j.  hunter  Whyte 

CPT,  JA 

Assistant  Trial  Counsel 
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UNITED  STATES  OF  AMERICA 

) 

V. 

) 

) 

) 

Scheduling  Order 

Manning,  Bradley  E. 

) 

PFC,  U.S.  Array, 

) 

HHC,  U.S.  Army  Garrison, 

) 

Joint  Base  Myer-Henderson  Hall 

) 

DATE:  20  December  2012 

Fort  Myer,  Virginia  22211 

) 

1 .  The  Court  is  currently  scheduling  Article  39(a)  sessions  with  the  following  default  schedule  at 
the  request  of  the  parties:  two  weeks  for  parties  to  file  motions;  two  weeks  for  parties  to  file 
responses;  five  days  for  parties  to  file  replies;  and  one  week  for  the  Court  to  review  all  pleadings 
before  the  start  of  the  motions  hearing.  The  time  for  filing  replies  was  added  after  the  first  Article 
39(a)  session  on  15-16  March  2012  because  the  Court  received  reply  briefs  the  day  before  that 
session,  the  parties  desire  to  continue  to  file  replies,  and  the  Court  requires  time  to  consider  them. 

2.  Scheduling  dates  and  suspense  dates  are  set  forth  below.  This  schedule  was  coordinated  with 
the  parties.  The  trial  schedule  will  be  reviewed  and  updated  as  necessary  at  each  scheduled 
Article  39(a)  session. 

a.  Immediate  Action  (21  February  2012  -  16  March  2012) 

b.  Legal  Motions,  excluding  Evidentiary  Issues  (29  March  2012  -  26  April  2012) 

c.  Legal  Motions  (10  May  2012  -  8  June  2012) 

d.  Interim  Pretrial  Motions  (2  June  2012  -  25  June  2012) 

e.  Pretrial  Motions  (7  June  2012  -  20  July  2012) 

f.  Pretrial  Motions  (20  July  2012  -  30  August  2012) 

g.  Pretrial  Motions  124  August  2012  -  18  October  20121 

h.  Pretrial  Motions  (26  September  2012  -  2  November  20121 

i.  Pretrial  Motions  (19  October  2012  - 12  December  2012) 

j.  Pretrial  Motions  (16  November  2012  -  11  January  2013) 

(A)  Filing:  16  November  2012 

(B)  Response:  30  November  2012 

(C)  Reply:  12  December  2012 

(D)  Article  39(a):  8-11  January  2013 

(1)  Additional  Requests  for  Judicial  Notice 
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(2)  Motion  in  Limine  (Motive) 

(3)  Government  Response  to  Defense  Interrogatories  to  Original  Classification 
Authorities  for  Speedy  Trial 

(A)  Filing:  12  December  2012 

(4)  Disclosure  of  RCM  914  Material  (based  on  Supplemental  Govt  Witness  List  and 
Defense  Witness  List) 

(A)  Date:  12  December  2012 

(5)  Discussion  of  Storing  all  AEs  in  a  Centralized  Location 

(A)  Filing:  10  January  2013 

(6)  Defense  Witness  List  Litigation1 

(A)  Government  Objection  to  Defense  Witnesses  (Initial  and  Supplemental):  1 6 
November  2012 

(B)  Defense  Motion  to  Compel  Production:  23  November  201 2 

(C)  Government  Response:  12  December  2012 

(D)  Defense  Reply:  17  December  2012 

(7)  Government  Motion  in  Limine  (Over-classification) 

(A)  Filing:  14  December  2012 

(B)  Response:  28  December  2012 

(C)  Reply:  4  January  20 13 

(8)  Government  List  of  all  Classified  Information  it  intends  to  Request  a  Closed 
Session  (Grunden) 

(A)  Filing:  1 0  January  20 1 3 

(B)  Response:  24  January  2013 

(9)  Government  Proposed  Procedures  for  Closing  Sessions  (Grunden) 

(A)  Filing:  10  January  2013 

(B)  Response:  24  January  2013 

(10)  Notice  of  Government  Objections  to  Defense  Use  of  Classified  Information  and 
Government  Proposed  Alternatives  to  Defense  Use  of  Classified  Information 

(A)  Filing:  10  January  2013 

(B)  Response  (to  proposed  alternative):  24  January  2013 


1  This  includes  litigating  the  defense  expert  witnesses  listed  on  the  1 5  October  20 1 2  filing.  The  filings  will  be  made 
assuming  that  all  charges  will  go  forward  as  charged. 
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(II)  Notice  of  whether  the  Government  will  Request  the  Grunden  Article  39(a)  be  an 
in  camera  Proceeding,  in  whole  or  in  part,  IAW  MRE  505(i)2 

(A)  Filing:  10  January  2013 


(12)  Joint  Proposal  for  Additional  LIOs,  if  any 

(A)  Filing:  11  January  2013 


CALENDAR  A  -If  Defense  files  a  motion  to  compel  uOCA  ”  testimony 

k.  Pretrial  Motions  (28  December  2012  - 17  January  2013) 

(A)  Defense  Filing:  28  December  2012 

(B)  Government  Response:  1 1  Januaiy  2013 

(C)  Article  39(a):  16-17  January  2013 

(1)  Defense  Motion  to  Compel  Witnesses  (Based  on  "OCA"  Interrogatories)3 

l.  Pretrial  Motions  (5-8  February  20131 

(1)  Defense  Motion  for  Speedy  Trial,  including  Article  10  Argument,  including  any 
testimony  of  witnesses  compelled  based  on  the  17  January  2013  Article  39(a) 

(A)  Article  39(a):  5-8  February  2013 

(2)  Government  Disclosure  to  Defense  of  any  Alternatives  of  Classified  Information 
in  lieu  of  Closing  the  Courtroom4 

(A)  Disclosure:  8  February  2013 

(B)  Response:  15  February  2013 

m.  Pretrial  Motions  (24  January  2013-  22  February  20131 

(A)  Filing:  24  January  2013 

(B)  Response:  7  February  2013 

(C)  Reply:  12  February  2013 

(D)  Article  39(a):  19-22  February  2013 

(1)  Providence  Inquiry 


2  This  Article  39(a)  is  currently  scheduled  to  occur  on  either  19-22  February  2013  (Calendar  A)  or  5-8  February  2013 
(Calendar  B). 

3  If  the  Court  does  not  compel  testimony,  then  Calendar  B  shall  be  followed,  and  Speedy  Trial  oral  argument  will 
occur  during  this  motions  hearing. 

4  Alternatives  include,  but  are  not  limited  to  stipulations;  use  of  code  words  or  special  names;  use  of  screens, 
disguises,  and  code  names  for  classified  witnesses;  use  of  electronic  imagery  visible  only  to  cleared  trial  participants 
and  not  the  public;  the  "silent  witness"  rule;  and  syllabi  or  reference  indexes. 
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(2)  Supplemental  Government  Witness  List  (if  necessary) 

(A)  Filing:  24  January  2013 

(3)  Grunden  Hearing  for  Government  Classified  Information 

(4)  Litigation  Concerning  MRE  505(h)  and  MRE  505(i)  (if  not  previously  resolved) 

(5)  Government  Notification  of  Security  Clearances  for  Defense  Witnesses  (if 
necessary) 

(A)  Filing:  7  February  2013 

(B)  Response:  12  February  2013 

n.  Pretrial  Motions  (1-15  March  20131 

(A)  Filing:  1  March  2013 

(B)  Response:  8  March  201 3 

(C)  Article  39(a):  13-15  March  2013 

(1)  Grunden  Hearing  for  Defense  Classified  Information 

(2)  Completion  of  Security  Clearance  Checks  for  Witnesses  (as  necessary) 

(3)  Government  Notice  of  Alternatives  of  Classified  Information  in  lieu  of  Closing 
the  Courtroom 

(A)  Filing:  8  March  2013 

o.  Trial  by  MJ  Alone  f  18  March  2013  -  26  April  2013) 

Trial:  18  March  2013-26  April  2013 


CALENDAR  B  -  If  Defense  does  NOT  file  a  motion  to  compel  uOCA  ”  testimony 


k.  Pretrial  Motions  (11  January  2013  - 17  January  2013) 

(1)  Defense  Motion  for  Speedy  Trial,  including  Article  10  (Argument  Only) 

(A)  Article  39(a):  16-17  January  2013 

L  Pretrial  Motions  (10  January  2013  -  8  February  20131 

(A)  Filing:  10  January  2013 

(B)  Response:  24  January  2013 

(C)  Reply:  29  January  2013 

(D)  Article  39(a):  5-8  February  2013 


(1)  Providence  Inquiry 
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(2)  Supplemental  Government  Witness  List  (if  necessary) 

(A)  Filing:  10  January  2013 

(3)  Grunden  Hearing  for  Government  Classified  Information 

(4)  Litigation  Concerning  MRE  505(h)  and  MRE  505(i)  (if  not  previously  resolved) 

(5)  Government  Notification  of  Security  Clearances  for  Defense  Witnesses  (if 
necessary) 

(A)  Filing:  24  January  2013 

(B)  Response:  29  January  2013 

(6)  Government  Disclosure  to  Defense  of  any  Alternatives  of  Classified  Information 
in  lieu  of  Closing  the  Courtroom3 * 5 

(A)  Disclosure:  8  February  201 3 

(B)  Response:  15  February  2013 

m.  Pretrial  Motions  113  February  2012  -  1  March  20131 

(A)  Filing:  13  February  2013 

(B)  Response:  20  February  2013 

(C)  Article  39(a):  27  February  -  1  March  2013 

(1)  Grunden  Hearing  for  Defense  Classified  Information 

(2)  Completion  of  Security  Clearance  Checks  for  Witnesses  (as  necessary) 

(3)  Government  Notice  of  Alternatives  of  Classified  Information  in  lieu  of  Closing 
the  Courtroom 

(A)  Filing:  20  February  2013 


n.  Trial  bv  MJ  Alone  (6  March  2013  - 17  Anril  2013! 

Trial:  6  March  2013  -  17  April  2013 
So  Ordered  this^i/day  ofL^rv-  is*-  20  Wi. 


DENISE  R.  LIND 
COL,  JA 

Chief  Judge,  1st  Judicial  Circuit 


3  Alternatives  include,  but  are  not  limited  to  stipulations;  use  of  code  words  or  special  names;  use  of  screens, 

disguises,  and  code  names  for  classified  witnesses;  use  of  electronic  imagery  visible  only  to  cleared  trial  participants 

and  not  the  public;  the  "silent  witness"  rule;  and  syllabi  or  reference  indexes. 
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UNITED  STATES  OF  AMERICA  ) 

)  Prosecution  Response 

v.  )  to  Defense  MRE  505(h)(1)  Notice 

)  on  Updated  Prosecution  Witness  List  #2, 
Manning,  Bradley  E.  )  Dated  5  November  2012 

PFC,  U.S.  Army,  ) 

HHC,  U.S.  Army  Garrison,  ) 

Joint  Base  Myer-Henderson  Hall  )  21  December  2012 

Fort  Myer,  Virginia  22211  ) 


The  United  States  reviewed  the  Defense  MRE  505(h)(1)  Notice  on  Updated  Prosecution 
Witness  List  #2,  dated  5  November  2012  (hereinafter  "Defense  Notice").  Except  as  articulated 
below,  the  United  States  does  not  object  to  the  Defense  Notice  insofar  as  the  defense  does  not 
elicit  "Top  Secret"  or  "Sensitive  Compartmented  Information"  from  any  of  the  witnesses. 

The  United  States  respectfully  requests  this  Court  accept  the  below  clarification  and,  with 
respect  to  the  below  objections,  preclude  the  defense  from  questioning  the  witnesses  named  in 

l.B.  1  - 1 8  regarding  the  information  identified  in  the  objections.  This  response  contemplates 
changes  made  to  the  Government’s  witness  list  on  2  December  2012,  in  the  Updated  Prosecution 
Witness  List  #3,  as  well  as  the  Defense  Notice  Under  MRE  505(h),  dated  14  December  2012. 


I.  RESPONSES  TO  THE  DEFENSE  MRE  505(h)(1)  NOTICE 

A.  Clarification 

The  United  States  does  not  object  to  the  defense  notice  for  Mr.  Mark  Johnson  (Defense 
Notice  #32),  but  clarifies  that  the  defense  should  be  discussing  the  specific  content  of  “Mr. 
Johnson's  forensic  reports”  vice  “Mr.  Manning’s  forensic  reports.” 

B.  Objections 

For  the  reasons  stated  below,  the  United  States  objects  to  the  defense  eliciting  classified 
information  from  the  following  witnesses  during  pre-trial  interviews: 

1 .  Mr.  Vann  Van  Diepen  (Defense  Notice  #16):  The  United  States  no  longer  intends  to 
call  this  witness  and,  therefore,  objects  to  the  defense  questioning  him  on  any  classified 
information. 

2.  AMB  Kenneth  Gross  (Defense  Notice  #22):  The  United  States  no  longer  intends  to 
call  this  witness  and,  therefore,  objects  to  the  defense  questioning  him  on  any  classified 
information. 

3.  Mr.  Matthew  Hosburgh  (Defense  Notice  #29):  The  C3  document  is  not  classified  (see 
BATES  412546-412552),  and  the  United  States  does  not  intend  to  elicit  classified  information 
from  the  witness. 
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4.  Mr.  Adrian  Lamo  (Defense  Notice  #36):  Mr.  Lamo  is  not  a  United  States 
Government  employee  nor  does  he  possess  a  security  clearance.  Portions  of  the  chat  contain 
classified  information  because  the  accused  compromised  the  information  while  discussing  it  with 
Mr.  Lamo;  however,  the  United  States  does  not  intend  to  elicit  any  classified  information  from 
Mr.  Lamo.  The  defense  did  not  provide  MRE  505(h)  notice  for  Mr.  Lamo  on  their  witness  list, 
dated  26  October  2012  even  though  he  is  a  defense  witness  as  well.  If  the  defense  wants  to  elicit 
classified  information  from  the  witness,  it  must  provide  more  specificity  in  its  notice. 

5.  CW5  Jon  Larue  (Defense  Notice  #37):  The  content  of  the  Apache  Video  is  not 
classified,  and  the  United  States  does  not  intend  to  elicit  any  classified  information  from  CW5 
Larue. 


6.  CPT  Steven  Lim  (Defense  Notice  #39):  The  United  States  only  objects  to  the  defense 
discussing  classified  information  with  this  witness  regarding  the  impact  of  the  Accused's 
misconduct  on  the  S2  shop.  The  United  States  does  not  intend  to  elicit  any  classified 
information  regarding  the  impact  of  the  Accused's  misconduct  on  the  S2  shop  from  this  witness. 

7.  Mr.  Michael  Longwell  (Defense  Notice  #40):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness.  He  is  a  chain  of  custody  witness  and  cannot 
discuss  the  content  of  the  four  files. 

8.  Mr.  Kin  Moy  (Defense  Notice  #53):  The  United  States  no  longer  intends  to  call  this 
witness  and,  therefore,  objects  to  the  defense  questioning  him  on  any  classified  information. 

9.  Mr.  Jonathan  Muldoon  (Defense  Notice  #54):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness. 

10.  CW4  Ronald  Nixon  (Defense  Notice  #59):  The  United  States  does  not  elicit  any 
classified  information  from  this  witness. 

11.  SSA  Alexander  Otte  (Defense  Notice  #40):  The  United  States  does  not  intend  elicit 
any  classified  information  from  this  witness.  He  is  a  chain  of  custody  witness  and  cannot  discuss 
the  content  of  the  four  files. 

12.  Lt  Col  Robert  Pope  (Defense  Notice  #64):  The  United  States  no  longer  intends  to 
call  this  witness  and,  therefore,  objects  to  the  defense  questioning  him  on  any  classified 
information. 

13.  LTC  Rodney  Roberts  (Defense  Notice  #65):  The  United  States  no  longer  intends  to 
call  this  witness  and,  therefore,  objects  to  the  defense  questioning  him  on  any  classified 
information. 

14.  Mr.  Kim  Rosecrans  (Defense  Notice  #68):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness.  He  is  a  chain  of  custody  witness  and  cannot 
discuss  the  content  of  the  four  files. 
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15.  Ms.  Kimberly  Shupp  (Defense  Notice  #75):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness.  He  is  a  chain  of  custody  witness  and  cannot 
discuss  the  content  of  the  four  files. 

16.  Mr.  Jeffery  Szczepanski  (Defense  Notice  #78):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness.  He  is  a  chain  of  custody  witness  and  cannot 
discuss  the  content  of  the  four  files. 

17.  AMB  Shari  Villarosa  (Defense  Notice  #82):  The  United  States  no  longer  intends  to 
call  this  witness  and,  therefore,  objects  to  the  defense  questioning  her  on  any  classified 
information. 

1 8.  Ms.  Florinda  White  (Defense  Notice  #83):  The  United  States  does  not  intend  to 
elicit  any  classified  information  from  this  witness. 


CONCLUSION 


The  United  States  respectfully  requests  this  Court  accept  the  clarification  and  preclude 
the  defense  from  questioning  the  witnesses  named  in  I. B.  1-1 8  regarding  the  information 
identified  in  the  objections. 


Assistant  Trial  Counsel 


I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  E. 
Coombs,  Civilian  Defense  Counsel,  via  electronic  mail,  on  21  December  2012. 


"CPT,  JA 

Assistant  Trial  Counsel 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  Myer,  Virginia  22211 


v. 


) 

) 

) 

) 

) 

) 

) 


GOVERNMENT  NOTICE 
OF  INABILITY  TO  COMPLY 
WITH  PARAGRAPH  2c  OF 
COURT  SCHEDULING  ORDER 
DATED  11  DECEMBER  2012 


21  December  2012 


1 .  On  1 1  December  2012,  after  consultation  with  the  parties  to  this  court-martial,  the  Court 
published  a  scheduling  order  detailing  the  timeline  of  submissions  relating  to  the  use  of  classified 
information  during  the  court-martial.  See  Appellate  Exhibit  CDXLIV.  On  20  December  2012, 
the  Court,  in  response  to  the  Government’s  inquiry,  notified  the  parties  that  paragraph  2c  of  the 
Court’s  Scheduling  Order  requires  the  Government  to  provide  notice  of  whether  it  objects  to  the 
defense’s  proposed  use  of  classified  information  in  all  defense  filings  to  date  by  10  January 
2013.  See  Enclosure.  Paragraph  2c  also  requires  the  Government  to  propose  specific 
alternatives  to  closure  of  the  Court  for  consideration  of  classified  information  the  defense  intends 
to  use  during  the  court-martial,  in  the  event  the  Government  does  not  object  to  the  relevance  and 
necessity  of  the  information.  See  paragraph  2c  and  3b  of  Appellate  Exhibit  CDXLIV. 

2.  At  this  time,  the  Government  is  unable  to  comply  with  paragraph  2c  of  the  Court  Scheduling 
Order  because  the  defense  has  failed  to  provide  the  requisite  specificity  in  its  Military  Rule  of 
Evidence  (MRE)  505(h)  filings  to  date,  and  has  acknowledged  as  much.  See,  e.g.,  paragraph  4  of 
the  Defense  Notice  under  MRE  505(h),  dated  14  December  2012  (“The  Defense  will  provide  by 
separate  classified  filing  with  the  requisite  specificity  under  MRE  505(h)  that  we  intend  to  elicit 
with  each  witness  after  we  have  completed  our  interviews  of  all  of  the  Government  witnesses.”). 
The  Government  cannot  address  the  relevance  and  necessity  of  classified  information,  or  propose 
alternatives  to  classified  information,  if  it  does  not  know  the  specific  classified  information  the 
defense  intends  to  use  with  each  Government  witness. 

3.  On  6  July  201 2  and  1 7  August  2012,  the  defense  provided  notice  of  intent  to  disclose 
classified  information  under  MRE  505(h).  See  Appellate  Exhibits  CLXXXV  and  CCLXI.  On 

1 1  July  2012  and  22  August  2012,  the  Government  responded  to  the  relevant  defense  notice,  and 
identified  the  inadequacies  of  the  notice  relating  to  either  a  lack  of  particularity  and/or  the  failure 
to  identify  witnesses.  See  Appellate  Exhibits  CCIV  and  CCLXII.  Portions  of  the  defense  notice 
with  respect  to  three  damage  assessments  were  superseded  by  the  defense  notice  provided  on  14 
December  2012,  but  the  defense  has  yet  to  provide  adequate  specificity  with  respect  to  other 
portions  of  the  defense  notice  filed  on  17  August  2012  and  responded  to  by  the  Government  on 
22  August  2012.  Because  of  these  issues  and  others,  on  17  October  2012,  the  Court  ordered  the 
Government  to  file  a  pleading  that  both  addresses  the  requirements  for  defense  notice  under 
MRE  505(h)  and  proposes  a  timeline  for  filings  by  the  parties.  The  Government  complied  on  1 8 
October  2012.  See  Appellate  Exhibit  CCCLVII.  Among  other  things,  that  timeline  required  the 
defense,  by  16  November  2012,  to  provide  specific  notice  of  classified  information  the  defense 
intends  to  disclose  during  trial  through  prosecution  witness  testimony.  See  Appellate  Exhibit 
CCCLVII,  at  4.  The  16  November  2012  date  proposed  by  the  Government  was  based,  in  part,  on 
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the  Government’s  estimate  that  45-60  days  would  be  required  for  coordination.  See  Appellate 
Exhibit  CCCLVII,  at  4.  As  acknowledged  by  the  defense  in  its  filing  on  14  December  2012,  that 
notice  is  still  outstanding.  See  supra  paragraph  2.  Accordingly,  because  of  the  lack  of  time  for 
coordination,  the  Government  believes  the  Grunden  issues  in  paragraph  2c,  as  well  as  the 
Court’s  Calendar,  must  be  shifted  to  the  right,  or  the  defense  should  be  precluded  from  eliciting 
classified  information  through  prosecution  witnesses  during  trial. 


40DEAN  MORROW 
"CPT,  JA 


Assistant  Trial  Counsel 


I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  E. 
Coombs,  Civilian  Defense  Counsel,  via  electronic  mail,  on  21  December  2012. 


<:pt,  ja 

Assistant  Trial  Counsel 
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Morrow,  JoDean 

©  J 

(Joe)  III  CPT  USARMY  USAMDW  (US) 

From: 

Lind,  Denise  R  COL  USARMY  (US) 

Sent: 

Thursday,  December  20,  2012  6:19  PM 

To: 

Fein,  Ashden  MAJ  USARMY  MDW  (US) 

Cc: 

'David  Coombs';  Tooman,  Joshua  J  CPT  USARMY  (US);  Morrow,  JoDean  (Joe)  III  CPT 
USARMY  USAMDW  (US);  Overgaard,  Angel  M  CPT  USARMY  (US);  Whyte,  J  Hunter  CPT 
USARMY  (US);  von  Elten,  Alexander  S  (Alec)  CPT  USARMY  (US);  Ford,  Arthur  D  Jr  CW2 
USARMY  (US);  Williams,  Patricia  Ann  (Trisha  Williams-Butler)  CIV  USARMY  USAMDW  (US); 
Jefferson,  Dashawn  MSG  USARMY  (US);  Moore,  Katrina  R  MSG  USARMY  (US);  Raffel, 
Michael  J  SFC  USARMY  (US);  Hurley,  Thomas  F  MAJ  USARMY  (US) 

Subject: 

RE:  Clarification  (Grunden)  (UNCLASSIFIED) 

Classification:  UNCLASSIFIED 
Caveats:  NONE 

All  of  them  filed  to  date. 


D 

DENISE  R.  LIND 
COL,  DA 

Chief  Judge,  1st  Judicial  Circuit 


- Original  Message - 

From:  Fein,  Ashden  MAD  USARMY  MDW  (US) 

Sent:  Thursday,  December  20,  2012  6:15  PM 
To:  Lind,  Denise  R  COL  USARMY  (US) 

Cc:  'David  Coombs';  Tooman,  Doshua  D  CPT  USARMY  (US);  Morrow,  DoDean  (Doe)  III  CPT  USARMY 
USAMDW  (US);  Overgaard,  Angel  M  CPT  USARMY  (US);  Whyte,  D  Hunter  CPT  USARMY  (US);  von  Elten, 
Alexander  S  (Alec)  CPT  USARMY  (US);  Ford,  Arthur  D  Dr  CW2  USARMY  (US);  Williams,  Patricia  Ann 
(Trisha  Williams-Butler)  CIV  USARMY  USAMDW  (US);  Jefferson,  Dashawn  MSG  USARMY  (US);  Moore, 
Katrina  R  MSG  USARMY  (US);  Raffel,  Michael  D  SFC  USARMY  (US);  Hurley,  Thomas  F  MAD  USARMY 
(US) 

Subject:  Clarification  (Grunden) 

Ma'am, 

The  United  States  requests  clarification  on  the  Court's  intent  for  the  Grunden  filings.  In 
paragraph  2c,  the  Court  orders  the  United  States  to  provide  "notice  of  whether  the  Government 
objects  to  the  Defense's  proposed  use  of  classified  information  as  detailed  in  its  filing 
dated  26  October  2012."  Did  the  Court  intend  to  only  include  26  October  2012,  or  all 
previous  MRE  505(h)  notice  filings  to  include  26  October  2012? 

Thank  you! 

v/r 

MAD  Fein 


Classification:  UNCLASSIFIED 
Caveats:  NONE 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  Myer,  Virginia  22211 


) 

) 

) 

) 

) 

) 

) 

) 

) 


DEFENSE  RESPONSE  TO 
GOVERNMENT  MOTION  IN  LIMINE 
TO  EXCLUDE  OVERCLASSIFICATION 


28  December  2012 


RELIEF  SOUGHT 


1 .  The  Defense  in  the  above  case  respectfully  requests  that  this  Court  deny  the  Government’s 
motion  in  limine  to  exclude  evidence  of  overclassification. 


BURDEN  OF  PERSUASION  AND  BURDEN  OF  PROOF 


2.  The  burden  of  proof  on  any  factual  issue,  the  resolution  of  which  is  necessary  to  decide  a 
motion,  shall  be  by  preponderance  of  the  evidence.  R.C.M.  905(c)(1).  The  burden  of  persuasion 
on  any  factual  issue,  the  resolution  of  which  is  necessary  to  decide  a  motion,  shall  be  on  the 
moving  party.  R.C.M.  905(c)(2).  The  prosecution  has  the  burden  of  persuasion  as  the  moving 
party. 


FACTS 


3.  PFC  Manning  is  charged  with  one  specification  of  aiding  the  enemy,  one  specification  of 
disorders  and  neglects  to  the  prejudice  of  good  order  and  discipline  and  service  discrediting, 
eight  specifications  of  violations  of  18  U.S.C.  §  793(e),  five  specifications  of  violations  of  18 
U.S.C.  §  641,  two  specifications  of  violations  of  18  U.S.C.  §  1030(a)(1),  and  five  specifications 
of  violating  a  lawful  general  regulation,  in  violation  of  Articles  104,  134,  and  92,  Uniform  Code 
of  Military  Justice  (UCMJ).  See  Charge  Sheet. 

4.  On  16  November  2012,  the  Defense  submitted  a  request  for  judicial  notice  of  FI.R.  553,  the 
“Reducing  Over-Classification  Act,”  as  well  as  transcripts  of  House  Committee  meetings  on  the 
Espionage  Act  (16  December  2010)  and  Over-Classification  (22  March,  26  April,  and  28  June 
2007).  See  Appellate  Exhibit  (AE)  390. 

5.  On  23  November  201 2,  the  Defense  filed  a  Motion  to  Compel  Production  of  Witnesses  for 
Merits  and  Sentencing.  See  AE  408.  In  it,  the  Defense  proffers  that  Mr.  Cassius  Hall  will  testify 
that  the  much  of  the  charged  information  could  not  cause  damage  to  the  United  States  and  was 
not  closely  held;  Mr.  Charles  Ganiel  will  testify  that  the  vast  majority  of  the  information  within 
the  charged  diplomatic  cables  was  already  in  the  public  realm  prior  to  PFC  Manning’s  alleged 
misconduct;  and  Ambassador  Peter  Galbraith  will  testify  that  many  Department  of  State  cables 
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are  in  his  experience  overclassified  and  that  a  secret  classification  does  not  mean  the  information 
is  genuinely  secret.  Id. 

6.  On  26  November  2012,  the  Court  published  Draft  Instructions  for  all  the  Charged  Offenses. 
See  AE  410. 


WITNESSES/EVIDENCE 


7.  The  Defense  requests  the  Court  consider  the  charge  sheet  and  the  referenced  Appellate 
Exhibits  when  deciding  this  motion. 


LEGAL  AUTHORITY  AND  ARGUMENT 


8.  Relevant  evidence  is  defined  as  “evidence  having  any  tendency  to  make  the  existence  of  any 
fact  that  is  of  consequence  to  the  determination  of  the  action  more  probable  or  less  probable  than 
it  would  be  without  the  evidence.”  M.R.E.  40 1 .  The  military  judge  has  the  initial  responsibility 
to  determine  whether  evidence  is  relevant  under  M.R.E.  401.  United  States  v.  White,  69  M.J. 
236,  239  (CAAF  2010).  Relevant  evidence  is  admissible,  except  as  otherwise  provided  by  the 
Constitution,  the  Code,  the  Rules,  the  Manual,  or  any  Act  of  Congress  applicable  to  members  of 
the  armed  forces.  M.R.E.  402.  Irrelevant  evidence  is  not  admissible.  See  id .;  United  States  v. 
Greaves,  40  M.J.  432,  437  (CMA  1994). 

9.  Evidence  related  to  overclassification  is  relevant  because  a  fact  at  issue  is  less  likely  than 
without  the  evidence.  See  M.R.E.  401 .  Specifically,  overclassification  relates  to  the  men  rea 
requirement  of  the  specifications  incorporating  10  U.S.C.  §  793(e).  Overclassification  also 
impacts  the  issue  of  whether  the  compromised  information  “relates  to  the  national  defense” 
which  requires  both  that  the  information  be  “closely  held”  by  the  United  States  government  and 
that  the  information  could  be  “potentially  damaging  to  the  United  States  or  might  be  useful  to  an 
enemy  of  the  United  States.  See  AE  410. 

10.  A  conviction  under  section  793(e)  requires  the  Government  to  establish  PFC  Manning  “had 
reason  to  believe  the  classified  records,  classified  memorandum,  videos,  and  files  described  for 
each  specification. .  .could  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any 
foreign  nation.”  See  AE  410  at  9.  The  Court  has  ruled  that  “[i]n  considering  whether  the 
accused  had  reason  to  believe  that  the  information  could  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  a  foreign  country,  you  may  consider  the  nature  of  the  information 
involved.”  Id.  at  10.  The  nature  of  the  information  at  issue  here  is  classified  information. 
Evidence  of  overclassification  relates  to  the  nature  of  the  offense,  and,  thus,  a  fact  at  issue.1 

11.  In  a  related  vein,  to  sustain  a  conviction  under  section  793(e),  the  Government  must 
establish  that  the  information  related  to  the  national  defense.  In  the  Court’s  Draft  Instructions, 
the  Court  indicated  that  this  term  encompassed  both  an  inquiry  into  whether  the  material  is 


1  The  same  argument  would,  of  course,  also  apply  to  the  1 8  U.S.C.  1030  offenses  which  incorporate  the  18  U.S.C. 
793  language. 
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closely  held  by  the  United  States  government  and  whether  the  disclosure  of  the  information 
“would  be  potentially  damaging  to  the  United  States  or  might  be  useful  to  an  enemy  of  the 
United  States.”  Id.  The  Court  also  indicated  that  the  fact-finder  may  consider  “whether  the 
information  was  classified  or  not  in  determining  whether  the  information  relates  to  the  national 
defense.”  Id.  Evidence  of  overclassification  bears  on  whether  a  particular  classified  document 
“relates  to  the  national  defense”  in  the  sense  of  being  potentially  damaging. 

12.  The  Government's  position  throughout  this  litigation  has  been  that  the  very  fact  that  a 
document  is  classified  provides  the  most  compelling  evidence  that  the  document  could  cause 
injury  to  the  United  States  or  be  used  to  the  advantage  of  a  foreign  nation.  This  latest  motion  is 
no  different.  The  Government  indicates  repeatedly  that  the  fact  of  classification  is  the  main 
factor  that  a  court  should  look  to  in  deciding  whether  the  information  could  be  used  to  the  injury 
of  the  United  States: 

That  a  document  is  classified  does  tend  to  support  the  contention  that  it  contains 
information  that  could  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  any  foreign  nation. 


Factors,  including  classification  of  the  documents  and  expert  testimony  of  the 
potential  damage  from  disclosure  of  the  documents  to  unauthorized  persons, 
determine  whether  the  information  could  be  used  to  the  injury  of  the  United 
States.  See  Gorin  v.  United  States.  312  U.S.  19.  29  (19411:  United  States  v.  Diaz, 

69  M.J.  127,  133  (CAAF  2010).  Proof  of  classification  constitutes  evidence  that 
the  compromised  information  could  be  used  to  the  injury  of  the  United  States. 

See  Diaz.  69  M.J.  at  133  (“Surely  classification  may  demonstrate  that  an  accused 
has  reason  to  believe  that  the  information  relates  to  national  defense  and  could 
cause  harm  to  the  United  States.”).  Documents  are  classified  if  their  unauthorized 
disclosure  reasonably  could  be  expected  to  result  in  damage  to  the  national 
security.  See  Exec.  Order  No.  13526  §  1.1(4);  Gorin.  312  U.S.  at  28  (determining 
that  the  term  “national  defense”  as  used  in  a  predecessor  to  §  793  is  a  broad 
concept);  United  States  v.  Morison,  844  F.2d  1057,  1071,  1074  (4th  Cir.  1988) 

(noting  that  national  defense  information  is  information  that  is  potentially 
damaging  to  the  United  States). 

See  Prosecution  Motion  in  Limine  to  Exclude  Overclassification  at  p.  2,  5. 

13.  In  its  most  recent  motion,  the  Government  also  emphasizes  for  the  umpteenth  time  that 
courts  should  defer  to  classification  decisions  in  determining  whether  information  could  cause 
harm  to  the  United  States: 

Once  an  OCA  has  made  a  classification  determination,  it  is  presumed  proper  and 
it  is  not  the  province  of  the  court  to  question  these  determinations.  See  United 
States  v.  Smith.  750  F.2d  1215,  1217  (4th  Cir.  1984)  (“[T]he  government ...  may 
determine  what  information  is  classified.  A  defendant  cannot  challenge  this 
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classification.  A  court  cannot  question  it.”),  vacated  and  remanded  on  other 
grounds.  780  F.2d  1 102  (4th  Cir.  1985);  see  also  United  States  v.  Rosen.  487  F. 

Supp.  2d  703,  717  (E.D.  Va.  2007)  (“Of  course,  classification  decisions  are  for 
the  Executive  Branch  .  .  .  .”).  The  decision  of  the  owner  of  the  information  must 
be  given  great  deference.  Sims.  471  U.S.  at  176  (“The  decisions  of  the  Director, 
who  must  of  course  be  familiar  with  ‘the  whole  picture,’  as  judges  are  not,  are 
worthy  of  great  deference  given  the  magnitude  of  the  national  security  interests 
and  potential  risks  at  stake.”). 

Id.  at  p.  4.  This  argument  is  largely  a  repeat  of  the  argument  the  Government  made  in  its  Motion 
to  Preclude  Actual  Harm  of  Damage  from  the  Pretrial  Motions  Practice  and  the  Merits  Portion  of 
the  Trial  where  it  argued: 

Courts  largely  agree  that  classification  determinations,  as  products  of  the  Executive 
Branch,  should  be  presumed  proper  and  not  subject  to  great  judicial  scrutiny.  See  Haig  v. 
Agee.  453  U.S.  280,  291  (1981)  (“Matters  intimately  related  to  foreign  policy  and 
national  security  are  rarely  proper  subjects  for  judicial  intervention”);  see  also  Harisiades 
v.  Shaughnessv.  342  U.S.  580  (1952)  (such  matters  “are  so  exclusively  entrusted  to  the 
political  branches  of  government  as  to  be  largely  immune  from  judicial  inquiry  or 
interference”).  The  decision  of  owner  of  the  information  must  be  given  great  deference. 
See  Sims.  47 1  U.S.  at  1 76  (“[t]he  decisions  of  the  Director,  who  must  of  course  be 
familiar  with  ‘the  whole  picture,’  as  judges  are  not,  are  worthy  of  great  deference  given 
the  magnitude  of  the  national  security  interests  and  potential  risks  at  stake”).  The  Fourth 
Circuit  provides  such  great  deference  to  the  classification  determination  that  courts 
largely  do  not  question  the  determination.  See  United  States  v.  Smith,  750  F.2d  1215, 
1217  (4th  Cir.  1984)  (“[T]he  government .  .  .  may  determine  what  information  is 
classified.  A  defendant  cannot  challenge  this  classification.  A  court  cannot  question 
it.”),  vacated  and  remanded  on  other  grounds,  780  F.2d  1 102  (4th  Cir.  1985);  see  also 
United  States  v.  Rosen.  487  F.  Supp.  2d  703.  717  (E.D.  Va.  2007)  (“Of  course, 
classification  decisions  are  for  the  Executive  Branch  . . . .”). 

AE  22 1  at  p.  4 

14.  In  the  Government’s  Motion  to  Preclude  Actual  Harm  of  Damage  from  the  Pretrial  Motions 
Practice  and  the  Merits  Portion  of  the  Trial,  referenced  above,  the  Government  sought  to 
preclude  the  Defense  from  raising  or  soliciting  any  evidence  related  to  actual  harm  and  the 
absence  thereof  from  the  merits  portion  of  the  trial.  As  part  of  this  motion,  the  Court  asked  the 
Government  whether  it  intended  to  introduce  evidence  of  actual  harm  to  prove  potential  harm. 
The  Government  emphatically  said  “no”  -  it  would  not  be  introducing  evidence  of  actual  damage 
to  prove  that  the  documents  could  cause  damage  under  section  1 8  U.S.C.  793.  See  id.  at  p.  5 
(“The  law  does  not  require  the  United  States  to  prove  that  actual  harm  or  damage  occurred  in  its 
case-in-chief,  in  light  of  the  charges  facing  the  accused.  Actual  harm  or  damage,  including  the 
absence  thereof,  is  not  an  element,  or  relevant  to  any  element,  of  any  offense  for  which  the 
accused  is  charged.  The  extent  of  actual  harm  or  damage  that  occurred  bears  absolutely  no 
relationship  to  whether  the  accused,  in  fact,  committed  the  offenses.”). 
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15.  The  Government  has  made  no  secret  about  its  plan  for  proving  the  mens  rea  requirement  of 
section  793.  The  Government  will  establish  that  the  documents  were  properly  classified  through 
OCA  testimony,  and  then  will  rely  on  the  presumption  that  it  believes  arises  from  the  fact  of 
classification  to  establish  that  the  documents  and  information  released  could  cause  damage  to  the 
United  States.  The  Government,  no  doubt,  is  permitted  to  do  this.  However,  the  Government 
would  have  the  Court  defer  to  the  classification  decision  as  de  facto  establishing  that  the 
information  could  cause  damage  without  acknowledging  the  elephant  in  the  room:  that  there  is  a 
major  problem  with  overclassification  in  this  country.  The  fact  of  overclassification  significantly 
weakens  any  presumption  which  may  otherwise  arise  from  the  fact  of  classification  itself.  That 
is,  the  overclassification  of  documents  means  “classified”  is  no  longer  an  indisputable  indicator 
of  potential  harm  to  the  United  States  upon  release  of  such  information. 

16.  In  a  system  where  only  truly  sensitive  documents  are  classified,  then  perhaps  it  is  fair  to 
accord  a  presumption  of  potential  damage  arising  from  disclosure  to  the  fact  of  classification 
itself.  In  a  system  which  the  President  of  the  United  States  has  acknowledged  that  many  non¬ 
sensitive  documents  are  classified,  there  is  much  less  reason  to  accord  any  presumption  of 
potential  damage  arising  from  disclosure  to  the  fact  of  classification  itself.  In  other  words,  the 
fact  that  a  document  is  classified,  in  a  system  that  overclassifies  too  many  things,  significantly 
undermines  the  presumption  which  the  Government  would  have  this  Court  draw:  that  the  fact  of 
classification  itself  automatically  equals  “could  cause  damage.”  Accordingly,  the  Defense 
should  be  permitted  to  put  forth  evidence  that  negates  or  weakens  the  presumption  which  the 
Government  argues  should  arise  by  virtue  of  the  fact  of  classification. 

17.  If  the  Defense  is  not  permitted  to  do  this,  the  Court  will  be  operating  in  a  factual  and  legal 
vacuum.  No  doubt  this  is  what  the  Government  wants  and  intends.  However,  it  is  not  fair  for 
the  Government  to  be  able  to  argue  that  the  fact  of  classification  should  be  highly  probative,  if 
not  determinative,  in  establishing  the  mens  rea  requirement  of  section  793(e)  or  that  the 
information  relates  to  the  national  defense  without  the  Defense  being  able  to  paint  a  fulsome 
picture  of  the  context  in  which  the  classification  decision  was  made.  When  provided  the  context, 
the  Court  can  then  decide  -  with  the  benefit  of  full  information  -  what  weight  to  accord  to  the 
fact  of  classification  itself  in  assessing  whether  a  document’s  disclosure  could  cause  damage. 
Again,  the  Government’s  intention  to  draw  inferences  from  a  document’s  classification  makes 
not  only  that  document’s  classification,  but  also  the  classification  process  as  a  whole,  relevant. 
The  Defense  should  not  be  precluded  from  exploring  fully  the  issue  of  classification  -  in  either 
the  merits  or  in  sentencing.  Part  of  that  exploration  rightfully  includes  the  facial  reliability  of  a 
classification  marking  as  signifying  that  a  document’s  disclosure  could  cause  damage  to  the 
United  States. 

18.  The  Government’s  argument  with  respect  to  M.R.E.  403  warrants  short  shrift.  PFC 
Manning  has  already  given  notice  of  his  intent  to  elect  trial  by  military  judge  alone.  It  is  highly 
doubtful  that  this  Court  will  suffer  from  “the  danger  of  issue  confusion”  if  the  Court  takes 
judicial  notice  of  the  overclassification.  See  Prosecution  Motion  in  Limine  to  Exclude 
Overclassification,  p.  7.  Moreover,  the  Government’s  contention  that  the  Court  taking  judicial 
notice  of  overclassification  would  amount  to  an  “undue  waste  of  time”  is  incredulous  given  that 
the  Government  plans  to  call  approximately  150  witnesses.  Id. 
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19.  Finally,  the  Government  appears  to  have  wholly  misunderstood  the  Defense’s  position  on 
overclassification.  Accordingly,  its  arguments  are  directed  at  shooting  down  issues  that  the 
Defense  has  not  even  raised.  For  instance,  the  Government  does  a  fine  job  outlining  the 
authority  for  original  classification  and  the  source  of  that  authority.  However,  the  fact  that  PFC 
Manning  is  not  an  OCA  is  of  no  consequence  for  the  purposes  of  this  motion.  The  Defense  has 
never  taken  the  position  that  PFC  Manning  had  the  authority  to  declassify  classified  information. 
The  significance  of  the  overclassification  issue  relates  to  what  weight  the  Court  should  accord 
the  fact  of  classification  itself  in  determining  whether  PFC  Manning  had  reason  to  believe  that 
the  documents  could  cause  damage  to  the  United  States  and  whether  the  documents  at  issue 
relate  to  the  national  defense. 

20.  The  Government  also  contends  “most  of  the  evidence  of  overclassification. .  .came  into 
existence  after  the  accused's  misconduct  occurred.”  Prosecution  Motion  in  Limine  to  Exclude 
Overclassification,  p.  3.  This  is  simply  not  the  case.  Each  piece  of  evidence  was  either  in  the 
public  domain  prior  to  the  alleged  misconduct  or  was  based  on  information  that  was  in  the  public 
domain  prior  to  the  alleged  misconduct. 

1 .  HR  553  was  introduced  on  1 5  January  2009  and  passed  the  House  on  3 
February  2009.  Although  not  signed  into  law  until  October  2010,  the  bill  was 
very  much  in  the  public’s  consciousness  prior  to  the  charged  misconduct  in 
this  case.  See  Attachment  A  to  AE  390. 

2.  While  Mr.  Blanton  did  not  testify  until  after  the  charged  misconduct  ( 1 6 
December  2010),  his  testimony  is  quite  obviously  based  on  information  that 
was  in  the  public  domain  prior  to  the  leaks  that  gave  rise  to  this  case. 

Specifically,  Mr.  Blanton  cites  findings  from  the  9/1 1  Commission,  which 
finished  its  work  prior  to  the  charged  misconduct.  See  Attachment  C  to  AE 
390. 

3.  The  House  Committee  meetings  on  Over-Classification  occurred  in  2007, 
prior  to  PFC  Manning  even  joining  the  Army.  As  such,  the  testimony  from 
that  hearing  obviously  informed  the  public  debate  on  this  issue.  See 
Attachment  D  to  AE  390. 

Accordingly,  each  of  the  documents  for  which  the  Defense  has  requested  judicial  notice  either 
pre-dates  the  alleged  misconduct  or  is  based  on  information  that  pre-dates  the  alleged 
misconduct  in  this  case.  Regardless  of  the  precise  timing  of  these  public  debates,  the 
Government’s  position  once  again  misses  the  key  point:  the  overclassification  problem  informs 
the  Court’s  determination  of  what  weight  to  accord  to  the  fact  of  classification  itself  in 
determining  whether  the  documents  could  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  a  foreign  nation.  As  such,  the  issue  of  overclassification  is  relevant  and  is  a  proper 
subject  matter  for  judicial  notice. 
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CONCLUSION 


2 1 .  For  the  foregoing  reasons  the  Defense  respectfully  requests  this  Court  deny  the 
Government’s  motion  in  limine  to  exclude  evidence  of  overclassification. 


Civilian  Defense  Counsel 


CPT,  JA 
Defense  Counsel 
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IN  THE  UNITED  STATES  ARMY 
FIRST  JUDICIAL  CIRCUIT 


UNITED  STATES 


v. 


MANNING,  Bradley  E.,  PFC 


DEFENSE  REPLY  TO 
PROSECUTION  RESPONSE 
TO  DEFENSE  5  NOVEMBER 
MRE  505(h)(1)  NOTICE 


U.S.  Army, 


Headquarters  and  Headquarters  Company, 
U.S.  Army  Garrison,  Joint  Base  Myer- 
Henderson  Hall,  Fort  Myer,  VA  2221 1 


4  January  2013 


The  defense  provides  the  following  responses  to  the  21  December  2012  Prosecution 
Response  to  Defense  MRE  505(h)(1)  Notice  on  Updated  Prosecution  Witness  List  #2, 
Dated  5  November  2012. 

A.  Clarification 

1 .  The  defense  accepts  the  government’s  clarification  and  apologizes  for  the 
typographical  error. 

B.  Objections 

2.  The  defense  accepts  the  government’s  objection  to  the  witnesses  the  government  no 
longer  intends  to  call.  This  applies  to  Vann  Van  Diepen,  Ambassador  Kenneth  Gross, 
Kin  Moy,  Lt.  Col.  Robert  Pope,  LTC  Rodney  Roberts,  and  Ambassador  Shari  Villarosa. 

3.  The  defense  accepts  the  government’s  objection  to  Matthew  Hosburg  and  CW4 
Ronald  Nixon.  The  defense  will  not  discuss  any  classified  matters  with  these  witnesses. 

4.  The  defense  accepts  the  government’s  objection  to  CW5  Jon  Larue.  The  defense  is 
concerned  that  certain  questions  suggested  by  the  video  (e.g.  capabilities  of  weapons 
and  communications  equipment)  will  have  answers  that  contain  classified  information, 
but  will  process  those  issues  as  they  actually  arise. 

5.  The  defense  accepts  the  government’s  objection  to  Jonathan  Muldoon.  The  defense 
is  concerned  that  certain  questions  suggested  by  the  nature  of  Mr.  Muldoon’s  testimony 
(CENTAUR  logs)  will  have  answers  that  contain  classified  information,  but  will  process 
those  issues  as  they  actually  arise. 

6.  The  defense  accepts  the  government’s  objection  to  Florinda  White.  The  defense  is 
concerned  that  certain  questions  suggested  by  the  subject  covered  by  Ms.  White’s 
testimony  (authenticity  of  DCGS-A  records)  will  have  answers  that  contain  classified 
information,  but  will  process  those  issues  as  they  actually  arise. 
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7.  The  defense  wishes  to  further  clarify  its  505(h)  notice  with  respect  to  the  following 
chain  of  custody  witnesses:  Michael  Longwell,  SSA  Michael  Otte,  Kim  Rosecrans, 
Kimberly  Shupp,  and  Jeffrey  Szczepanski.  The  defense  wishes  to  fully  discuss  any 
evidence  that  these  witnesses  possessed.  Certain  common  sense  questions  can  be 
easily  imagined:  (1)  what  was  the  evidence  that  you  possessed,  (2)  how  do  you  know  it 
was  that,  (3)  how  did  you  handle  this  evidence,  (4)  if  the  evidence  itself  was  classified, 
distinguish  between  how  you  handle  classified  evidence  and  unclassified  evidence,  and 
(5)  describe  the  official  procedures  for  handling  classified  evidence  as  you  understand 
them.  The  defense  fears  that  these  witnesses  may  believe  that  their  responses  to  these 
questions  contain  classified  information.  In  an  abundance  of  caution,  we  want  the 
government  (more  specifically  the  organizations  for  which  these  witnesses  work)  to  give 
its  official  blessing  to  discussing  these  matters  with  the  defense. 

8.  The  defense  stands  by  its  notice  with  respect  to  Mr.  Adrian  Lamo  and  intends  to  elicit 
information  from  his  online  conversations  with  PFC  Manning.  If  the  government 
believes  information  within  the  chat  conversation  is  classified,  the  defense  requests  that 
the  government  identify  this  information  for  the  defense.  Depending  upon  the 
information  identified,  the  defense  will  provide  the  appropriate  notice  in  order  for  the 
specific  equity  holder  to  give  its  official  blessing  to  discuss  this  information. 

9.  The  defense  intends  to  fully  discuss  any  potential  impact  of  PFC  Manning’s  alleged 
misconduct  on  the  Brigade  S2  section  with  CPT  Steven  Lim.  The  defense  does  not 
believe  any  of  this  information  is  considered  classified.  If  the  government  is  aware  of 
any  classified  mitigating  or  aggravating  evidence  discussing  the  potential  impact  of  PFC 
Manning’s  alleged  misconduct  on  the  Brigade  S2  section,  the  government  has  not 
provided  this  to  the  defense.  If  classified  information  on  potential  impact  within  the 
Brigade  S2  section  does  exist,  the  defense  requests  that  the  government  identify  this 
information.  Depending  upon  the  information  identified,  the  defense  will  provide  the 
appropriate  notice  should  we  intend  to  elicit  any  classified  information. 

10.  The  defense  requests  that  the  Court  deny  the  government’s  request  and  direct  the 
government  to  provide  the  requested  information  in  order  for  the  defense  to  comply  with 
its  MRE  505  obligations. 


THOMAS  F.  HURLEY 
MAJ,  JA 

Defense  Counsel 
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IN  THE  UNITED  STATES  ARMY 
FIRST  JUDICIAL  CIRCUIT 


UNITED  STATES 


v. 


)  DEFENSE  REPLY  TO 

)  PROSECUTION  21 

)  DECEMBER  NOTICE  OF 


MANNING,  "  "  "  °FC 

U.S.  Army, 

Headquarters  and  Headquarters  Company, 
U.S.  Army  Garrison,  Joint  Base  Myer- 
Henderson  Hall,  FortMyer,  VA  22211 


INABILITY 


4  January  2013 


1 .  The  defense  requests  the  Court  deny  the  relief  sought  by  the  government  in  its  21 
December  Notice  of  Inability  to  Comply  with  Paragraph  2c  of  Court  Scheduling  Order 
Dated  1 1  December  2012.  The  defense  further  requests  the  Court  direct  the 
Government  to  (1)  describe  its  process  for  obtaining  permission  to  use  classified 
evidence  for  its  witnesses  during  the  pendency  of  this  trial,  (2)  identify  immediately  any 
changes  to  its  witness  list  going  forward,  and  (3)  provide  a  final  witness  list  by  a  date 
certain. 

2.  The  defense  believes  that,  with  respect  to  this  particular  case,  the  initial  step  in  the 
classified  evidence  process  was  the  government’s  identification  of  its  witnesses  along 
with  a  brief  synopsis  of  the  testimony  they  will  provide  at  trial.  The  defense  submits  that 
the  government’s  performance  in  execution  of  this  initial  step  partially  explains  the  time 
consumed  by  this  pre-trial  preparation.  The  government  forwarded  its  first  witness  list 
with  summaries  on  15  October  2012.  The  number  of  witnesses  listed  by  the 
government  on  this  list  was  144.  In  an  effort  to  streamline  the  preparation  for  the  trial 
and  the  trial  itself,  the  undersigned  defense  counsel  indicated  to  CPT  JoDean  Morrow 
that  the  defense  was  willing  to  stipulate  to  both  classified  and  unclassified  government 
evidence  (be  it  by  a  Stipulation  of  Fact  or  Stipulations  of  Expected  Testimony).  The 
defense  communicated  that  its  general  willingness  did  not  depend  on  any  pre-trial 
agreement  and  has  reiterated  its  willingness  to  stipulate  in  other  ways  over  the  last 
three  months.  The  government  has  not  forwarded  any  proposed  stipulations  to  the 
defense  as  of  this  writing.  (The  defense  specifically  made  mention  of  stipulating  to 
chain  of  custody  witnesses  or  those  witnesses  that  will  just  relate  straightforward  factual 
information.  The  defense  estimates  that  at  least  22  of  the  government’s  classified 
information  witnesses  would  potentially  be  covered  by  this  offer.)  Another  problem  with 
this  initial  step  is  that  it  has  or  will  occur  at  least  three  times:  the  first  notice  in  October, 
the  second  notice  in  December  (when  six  witnesses  were  removed),  and  another  notice 
next  week  (when  at  least  one  more  witness  will  be  removed).  The  defense  would 
request  the  Court  direct  the  government  to  provide  immediate  notice  when  witnesses 
will  be  added  or  dropped  to  its  witness  list  as  well  as  a  specific  date  after  which  no  new 
witnesses  may  be  added. 
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3.  The  defense  believes  that  the  next  two  steps  in  the  classified  evidence  process  in 
this  case  were  (1)  the  defense  repeating  the  government’s  summaries  back  to  the 
government  in  the  form  of  a  notice  under  the  provisions  of  MRE  505(h)  and  (2)  the 
government  obtaining  the  permission  of  the  relevant  OCAs  for  the  use  of  their 
respective  portions  of  classified  evidence.  The  Defense  completed  the  second  step, 
which  was  understood  as  a  mandatory  preliminary  step  to  even  interviewing 
government  witnesses,  on  16  November  2012.  The  government  has  provided  no 
evidence  that  it  has  sought  or  obtained  the  permission  of  any  OCA  to  discuss  classified 
evidence  during  pretrial  interviews  with  any  government  witness.  It  could  be  argued,  by 
inference,  that  its  21  December  2012  response  to  the  defense’s  16  November  notice  is 
evidence  that  this  step  has  been  satisfactorily  completed.  However,  this  inferential 
claim  ignores  an  important  consequence  of  obtaining  OCA  permission.  Namely,  the 
notice  that  this  permission  gives  to  individual  witnesses  about  what  subjects  can  and 
cannot  be  discussed  by  the  individual  witnesses  in  their  pretrial  interviews  with  defense 
counsel.  The  defense  is  concerned  that  government  witnesses  that  will  be  providing 
testimony  on  classified  topics  do  not  now  understand  the  appropriate  boundaries  for 
their  testimony.  The  defense  contends  that  the  problems  associated  with  these  steps  in 
the  classified  evidence  process  are  not  attributable  to  the  defense  and  necessitate 
denying  the  government  the  relief  it  seeks  in  its  notice. 

4.  The  defense  understood  that  the  next  step  in  the  classified  evidence  process  used  in 
this  case  would  be  the  government’s  reporting  the  action  of  the  OCA  (approving  or 
denying  particular  topics  for  discussion  during  witness  interviews).  The  only  filing  by  the 
government  that  could  be  seen  as  reporting  this  information  (again,  by  inference)  was 
the  21  December  Prosecution  Response.  The  undersigned  defense  counsel  brought 
the  lack  of  notice  by  the  government  to  the  defense  to  the  attention  of  MAJ  Ashden  Fein 
in  early  December,  and  MAJ  Fein  responded  that  the  defense  would  get  something 
shortly.  During  November  and  December,  the  defense  began  working  with  the 
Department  of  State  to  interview  the  DoS  witnesses  listed  by  the  Government.  The 
defense’s  concerns  about  the  lack  of  OCA  approval  for  any  DoS  witnesses  were 
lessened  by  the  knowledge  that  representatives  from  DoS  legal  would  be  present  during 
interviews  with  any  witnesses  from  that  organization.  The  defense  conducted  13 
witness  interviews  of  DoS  witnesses  during  December.  The  defense  believes  that  it  has 
another  four  interviews  to  conduct  with  only  one  scheduled.  Again,  the  defense  submits 
that  any  delay  is  not  attributable  to  the  defense. 

5.  The  defense  believes  that  the  next  step  in  the  classified  evidence  process  is  the 
defense  actually  conducting  the  pretrial  interviews  of  the  government’s  witnesses.  The 
undersigned  defense  counsel  has  contacted  government  witnesses,  despite  having  no 
knowledge  of  whether  the  OCAs  have  approved  discussing  classified  evidence  with 
their  respective  witnesses,  in  order  to  prevent  unnecessary  delay  in  this  case.  This 
mundane  detail  is  only  significant  in  that  a  point  of  contact  for  an  entire  governmental 
agency  indicated  to  the  defense  counsel  that  it  would  need  to  put  off  interviews  of  its 
three  agents  for  several  weeks.  The  representative  went  on  to  say  that  a  delay  of  that 
length  was  necessary  because  the  agency  concerned  has  not  yet  approved  of  the  use 
of  classified  evidence  at  trial  by  either  party.  Unfortunately,  the  defense  does  not  have 
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an  estimate  for  when  this  issue  will  be  resolved  to  the  satisfaction  of  both  parties. 
Obviously,  any  delay  associated  with  resolving  this  problem  is  not  the  responsibility  of 
the  defense. 

6.  The  defense  believes  that  the  next  step  in  the  classified  evidence  process  is  the  one 
complained  about  by  the  government  in  its  filing.  The  main  concern  for  the  defense  in 
actually  conducting  these  interviews  is  that  there  is  no  evidence  that  an  OCA  has 
specifically  approved  the  witness  discussing  classified  evidence  with  the  defense 
counsel.  For  instance,  the  defense  has  an  interview  scheduled  with  MG  Michael 
Nagata  on  14  January.  The  undersigned  defense  counsel  doubts  that  MG  Nagata  will 
much  care  that  some  lawyers  believe  he  is  authorized  to  discuss  this  classified 
information.  It  stands  to  reason  that  he  might  want  an  OCA  to  explain  to  him  the 
appropriate  boundaries  for  this  discussion.  Again,  any  delay  associated  with  the  delay 
decried  by  the  government  is  not  the  fault  of  the  defense. 

7.  The  defense  is  confident  that  it  can  complete  interviewing  the  government’s 
witnesses  and  provide  notice  under  MRE  505(h)  in  accordance  with  the  current 
scheduling  order.  We  are  confident  that  we  can  complete  interviewing  most 
Department  of  Defense  witnesses  during  this  month.  The  only  outliers  will  be  the 
personnel  assigned  to  USCENTCOM.  The  defense  hopes  that  many  of  the  law 
enforcement  witnesses  called  by  the  government  can  be  stipulated  to  by  both  parties. 
The  defense  has  interviewed  most  of  the  witnesses  from  the  Department  of  State  and 
will  be  able  to  complete  that  task  this  month  -  depending  on  the  schedule  of  the  DoS 
officials. 

8.  The  defense  requests  that  the  Court  deny  the  government  the  relief  requested  in  its 
21  December  notice.  The  defense  believes  that  the  problems  associated  with  classified 
information  stem  from  a  lack  of  notice  that  the  relevant  OCAs  have  approved  of  the 
defense  counsel  interviews  with  either  the  defense  or  the  witnesses.  Any  delay 
associated  with  these  problems  should  not  be  attributed  to  or  held  against  the  defense 
in  this  case. 


THOMAS  F.  HURLEY 
MAJ,  JA 

Defense  Counsel 
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Ford,  Arthur  D  Jr  CW2  USARMY  (US) 


From: 

Sent: 

To: 

Cc: 


Subject: 

Attachments: 


David  Coombs  [coombs@armycourtmartialdefense.com] 

Friday,  January  04,  2013  10:33  AM 
Lind,  Denise  R  COL  USARMY  (US) 

Hurley,  Thomas  F  MAJ  USARMY  (US);  Tooman,  Joshua  J  CPT  USARMY  (US);  Morrow, 
JoDean  (Joe)  III  CPT  USARMY  USAMDW  (US);  Overgaard,  Angel  M  CPT  USARMY  (US); 
Whyte,  J  Hunter  CPT  USARMY  (US);  von  Elten,  Alexander  S  (Alec)  CPT  USARMY  (US); 
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USARMY  USAMDW  (US);  Jefferson,  Dashawn  MSG  USARMY  (US);  Moore,  Katrina  R  MSG 
USARMY  (US);  Raffel,  Michael  J  SFC  USARMY  (US);  Fein,  Ashden  MAJ  USARMY  MDW 
(US) 

Expert  Witness  Issue 

AR  27-40.pdf;  AR  27-40  Judicial  Notice.pdf 


Ma'am, 


The  Defense  wanted  to  provide  the  Court  and  the  Government  with  the  benefit  of  information  in 
advance  of  our  motions  hearing.  In  the  Government's  response  motion,  it  cites  5  CFR  Section 
2635.805(a)  as  a  basis  to  prevent  COL  Larry,  Mr.  Cindrich,  Mr.  Hall,  Mr.  Ganiel  and  Ms.  Smith 
from  being  able  to  testify. 


5  CFR  Section  2635.805(a)  is  codified  in  AR  27-40,  Chapter  7-10,  page  16.  Under  AR  27-40, 
the  approval  authority  for  any  DA  personnel  to  testify  in  a  proceeding  where  the  United 
States  has  an  interest  for  a  party  other  that  the  United  States  is  the  Litigation  Division, 
OTJAG .  However,  Chapter  l-l(b)  of  the  regulation  does  not  apply  in  Department  of  Army  or  DOD 
proceedings  such  as  a  court-martial  or  an  administrative  board. 


Yesterday,  I  spoke  with  COL  Kevin  Robitaille,  the  Deputy  Chief  of  Litigation  Division.  He 
informed  me  that  although  his  office  acts  upon  requests  for  DA  personnel  to  act  as  experts  in 
state  and  federal  courts  on  a  frequent  basis,  he  has  never  seen  such  a  request  for  a  court- 
martial.  COL  Robitaille  informed  me  that  this  is  the  case  since  AR  27-40  specifically 
excludes  application  of  the  provision  to  courts-martial.  The  Defense  has  also  conducted  a 
Westlaw  search  for  the  provision  relied  upon  by  the  Government  and  has  not  found  a  single 
military  case  that  cites  the  provision. 


I  have  attached  the  entire  AR  27-40  for  the  Court.  I  have  also  attached  an  excerpt  of  AR  27- 
40  which  the  Defense  requests  that  the  Court  take  judicial  notice  of  for  purposes  of  this 
motion. 


v/r 

David 


appellate  EXHIBIT  ^ A9 
PAGE  REFERENCED: 

*>AGE- _ OF _ PAGES" 


David  E.  Coombs,  Esq. 


o 


Law  Office  of  David  E.  Coomb W 
11  South  Angell  Street ,  #317 
Providence,  RI  02906 

Toll  Free:  1-800-588-4156 

Local:  (508)  689-4616 

Fax:  (508)  689-9282 
coombs(3armvcourtmartialdef  ense .  com 

www. armycourtmartialdef ense . com  <http : //www. armvcourtmartialdef ense . com/ > 


♦♦♦Confidentiality  Notice:  This  transmission,  including  attachments,  may  contain  confidential 
attorney-client  information  and  is  intended  for  the  person(s)  or  company  named.  If  you  are 
not  the  intended  recipient,  please  notify  the  sender  and  delete  all  copies.  Unauthorized 
disclosure,  copying  or  use  of  this  information  may  be  unlawful  and  is  prohibited.*** 


2 


Army  Regulation  27-40 


Legal  Services 

Litigation 


Headquarters 
Department  of  the  Army 
Washington,  DC 
19  September  1994 


Unclassified 


O  J 

SUMMARY  of  CHANGE 

AR  27-40 
Litigation 

This  revision- - 

o  Devotes  a  separate  chapter  to  service  of  process  (chap  2) . 

o  Replaces  "investigative  report"  with  "litigation  report"  reflecting  current 
usage  (chap  3) . 

o  Devotes  a  separate  chapter  to  individual  liability  (chap  4) . 
o  Treats  environmental  litigation  (chap  6) . 

o  Deletes  coverage  of  criminal  prosecutions  in  U.S.  Magistrate  and  District 
Courts  (see  AR  27-10)  . 

o  Delegates  more  authority  to  the  installation  level  to  determine  release  of 
information  and  appearance  of  witnesses  (chap  7) . 

o  Updates  procedures  to,  obtain  release  from  local  or  State  jury  duty  (chap  10)  . 


© 
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Headquarters  *Army  RsgulstiOfl  27—40 

Department  of  the  Army 
Washington,  DC 

19  September  1994  Effective  19  October  1994 


Legal  Services 

Litigation 


By  Order  of  the  Secretary  o(  the  Army: 
GORDON  R.  SULLIVAN 
General,  United  States  Army 
Chief  of  Staff 

Official: 

MILTON  H.  HAMILTON 
Administrative  Assistant  to  the 
Secretary  of  the  Army 


History.  This  printing  publishes  a  complete 
revision  of  this  Army  regulation.  Because  the 
publication  has  been  revised  extensively,  the 
changed  portions  have  not  been  highlighted. 
Summary.  This  regulation  prescribes  policy 
and  procedures  for  litigation  in  civilian  court 
proceedings,  including  the  following:  provid¬ 
ing  representation  of  the  Army  and  its  per¬ 
sonnel  in  Federal  and  State  court 
proceedings;  remedies  for  procurement  fraud; 
environmental  litigation;  bankruptcy;  release 
of  information  and  appearance  of  witnesses 


in  criminal  and  civil  court  actions;  proce¬ 
dures  to  follow  when  soldiers  are  summoned 
for  jury  duty;  and,  procedures  for  cooperation 
with  the  Office  of  Special  Counsel. 
Applicability.  This  regulation  applies  to  all 
DA  personnel  (see  glossary),  including  the 
Active  Army,  the  Army  National  Guard,  and 
the  U.S.  Army  Reserve.  This  regulation  ap¬ 
plies  during  partial  and  full  mobilization. 
Proponent  and  exception  authority. 
The  proponent  of  this  regulation  is  The  Judge 
Advocate  General.  The  proponent  has  the  au¬ 
thority  to  approve  exceptions  to  this  regula¬ 
tion  that  are  consistent  with  controlling  law 
and  regulation.  Proponents  may  delegate  the 
approval  authority,  in  writing,  to  a  division 
chief  under  their  supervision  within  the  pro¬ 
ponent  agency  who  holds  the  grade  of  colo¬ 
nel  or  the  civilian  equivalent. 

Army  management  control  process. 
This  regulation  is  not  subject  to  the  require¬ 
ments  of  AR  1 1-2.  It  does  not  contain  inter¬ 
nal  control  provisions. 

Supplementation.  Supplementation  of  this 
regulation  and  establishment  of  command 
and  local  forms  are  prohibited  without  prior 


approval  from  the  Office  of  The  Judge  Advo¬ 
cate  General,  ATTN:  Litigation  Division 
(DAJA-LT),  901  North  Stuart  Street,  Ar¬ 
lington,  VA  22203-1837. 

Interim  changes.  Interim  changes  to  this 
regulation  are  not  official  unless  authenti¬ 
cated  by  the  Administrative  Assistant  to  the 
Secretary  of  the  Army.  Users  will  destroy 
interim  changes  on  their  expiration  dates  un¬ 
less  sooner  superseded  or  rescinded. 

Suggested  Improvements.  Users  are  in¬ 
vited  to  send  comments  and  suggestions  to 
Office  of  The  Judge  Advocate  General, 
ATTN:  Litigation  Division  (DAJA-LT),  901 
North  Stuart  Street,  Arlington,  VA 
22203-1837. 

Distribution.  Distribution  of  this  publica¬ 
tion  is  made  in  accordance  with  DA  Form 
12-09-E,  block  number  2040,  intended  for 
command  levels  B,C,D,  and  E  for  Active  Ar¬ 
my,  Army  National  Guard,  and  U.S.  Army 
Reserve. 
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Chapter  1 
General 

1-1.  Purpose 

a.  This  regulation  prescribes  policies  and  procedures  for  the 
following: 

(1)  Defensive  and  affirmative  litigation  in  Federal  and  State  civil¬ 
ian  courts  where  the  Army  or  Department  of  Defense  (DOD)  has  an 
interest  in  the  matter. 

(2)  Proceedings  before  Federal  or  State  administrative  bodies, 
such  as  utility  rate  commissions. 

(3)  Release  of  official  information  and  testimony  by  Department 
of  the  Army  (DA)  personnel  with  regard  to  litigation. 

(4)  Remedies  for  procurement  fraud  and  corruption. 

(5)  Environmental  civil  litigation  and  administrative  proceedings. 

(6)  Proceedings  before  the  Office  of  Special  Counsel. 

b.  This  regulation  does  not  apply  to  Department  of  the  Army 
(DA)  or  DOD  proceedings  such  as  courts-martial  or  administrative 
boards. 

1-2.  References 

Required  and  related  publications  and  prescribed  and  referenced 
forms  are  listed  in  appendix  A. 

1-3.  Explanation  of  abbreviations  and  terms 

Abbreviations  and  terms  used  in  the  regulation  are  explained  in  the 
glossary. 

1-4.  Responsibilities 

a.  United  States  Department  of  Justice  (DOJ).  DOJ  will  defend 
litigation  in  domestic  and  foreign  courts,  against  the  United  States, 
its  agencies  and  instrumentalities,  and  employees  whose  official 
conduct  is  involved.  The  various  U.S.  Attorney  Offices,  under  the 
oversight  of  the  Attorney  General,  will  conduct  much  of  the 
representation. 

b.  The  Judge  Advocate  General  (TJAG).  Subject  to  the  ultimate 
control  of  litigation  by  DOJ  (including  the  various  U.S.  Attorney 
Offices),  and  to  the  general  oversight  of  litigation  by  the  Army 
General  Counsel,  TJAG  is  responsible  for  litigation  in  which  the 
Army  has  an  interest.  Except  with  respect  to  proceedings  addressed 
in  subparagraph  i  below,  only  TJAG  (or  a  designee)  will  communi¬ 
cate  to  DOJ  the  Army’s  position  with  regard  to  settlement  of  a  case. 

c.  Assistant  Judge  Advocate  General  For  Civil  Law  and  Litiga¬ 
tion  (AJAG-CL).  Responsible  to  TJAG  for  litigation  issues;  super¬ 
vises  Chief,  Litigation  Division. 

d.  Chief  Litigation  Division.  Reports  to  AJAG-CL  and  is  respon¬ 
sible  for  the  following: 

(1)  Supervising  litigation  in  which  the  Army  has  an  interest. 

(2)  Acting  for  TJAG  and  the  Secretary  of  the  Army  on  litigation 
issues,  including  the  authority  to  settle  or  compromise  cases,  subject 
to  the  supervision  of  TJAG  and  AJAG-CL. 

(3)  Delegating  responsibility  for  cases  if  appropriate. 

(4)  Serving  as  primary  contact  with  DOJ  on  litigation. 

(5)  Accepting  service  of  process  for  DA  and  for  the  Secretary  of 
the  Army  in  his  or  her  official  capacity.  (See  32  CFR  257.5.) 

e.  Special  Assistant  U.S.  Attorneys  (SAUSAs)  and  DOJ  special 
attorneys.  Army  judge  advocates  and  civilian  attorneys,  when  ap¬ 
pointed  as  SAUSAs  under  28  USC  543,  will  represent  the  Army’s 
interests  in  either  criminal  or  civil  matters  in  Federal  court  under  the 
following  circumstances: 

(1)  Felony  and  misdemeanor  prosecutions  in  Federal  court. 
Army  attorneys,  at  the  installation  level,  after  being  duly  appointed 
(see  AR  27-10),  will  prosecute  cases,  in  which  the  Army  has  an 
interest,  in  Federal  court.  Army  attorneys  who  prosecute  criminal 
cases  will  not  represent  the  United  States  in  civil  litigation  without 
authorization  from  the  Chief,  Litigation  Division. 

(2)  SAUSAs  for  civil  litigation.  By  assignment  of  TJAG  and  upon 
the  approval  of  the  U.S.  Attorney,  judge  advocates  will  serve  within 
a  U.S.  Attorney’s  office  to  represent  the  Government  in  litigation  in 
which  the  Army  or  DOD  has  an  interest.  These  judge  advocates 


have  the  same  general  authority  and  responsibility  as  an  Assistant 
U.S.  Attorney. 

(3)  Special  Attorneys  assigned  to  DOJ.  By  assignment  of  TJAG 
and  with  the  concurrence  of  the  appropriate  DOJ  official,  judge 
advocates  will  work  as  Special  Attorneys  for  DOJ.  Special  Attor¬ 
neys  are  authorized  to  represent  the  United  States  in  civil  litigation 
in  which  the  Army  or  DOD  has  an  interest. 

f  Attorneys  at  Army  activities  or  commands.  Staff  judge  advo¬ 
cates  (SJAs)  or  legal  advisers,  or  attorneys  assigned  to  them,  will 
represent  the  United  States  in  litigation  only  if  authorized  by  this 
regulation  or  delegated  authority  in  individual  cases  by  the  Chief, 
Litigation  Division. 

g.  Commander.  U.S.  Army  Claims  Service  (USARCS).  The  Com¬ 
mander,  USARCS,  and  USARCS  attorneys,  subject  to  AR  27-20, 
chapter  4,  will  maintain  direct  liaison  with  DOJ  in  regard  to  admin¬ 
istrative  settlement  of  claims  under  the  Federal  Tort  Claims  Act. 

h.  Chief  Contract  Law  Division,  OTJAG.  The  Chief,  Contract 
Law  Division,  attorneys  assigned  to  the  Contract  Law  Division,  and 
other  attorneys  designated  by  the  Chief,  Contract  Law  Division,  in 
litigation  involving  taxation,  will  represent  DA  in  negotiation,  ad¬ 
ministrative  proceedings,  and  litigation,  and  maintain  liaison  with 
DOJ  and  other  Governmental  authorities. 

i.  Legal  Representatives  of  the  Chief  of  Engineers.  The  Office  of 
Chief  Counsel,  attorneys  assigned  thereto,  and  other  attorneys  desig¬ 
nated  by  the  Chief  Counsel  will  maintain  direct  liaison  with  DOJ 
and  represent  DA  in  litigation  and  administrative  proceedings  aris¬ 
ing  from  the  navigation,  civil  works,  Clean  Water  Act  404  permit 
authority,  environmental  response  activities,  and  real  property  func¬ 
tions  of  the  U.S.  Army  Corps  of  Engineers  (COE). 

j.  Chief  Trial  Attorney,  Contract  Appeals  Division,  USALSA.  The 
Chief  Trial  Attorney,  attorneys  assigned  to  the  Contract  Appeals 
Division,  and  attorneys  designated  by  the  Chief  Trial  Attorney,  will 
represent  the  Government  before  the  Armed  Services  Board  of  Con¬ 
tract  Appeals  (ASBCA)  and  the  General  Services  Board  of  Contract 
Appeals  (GSBCA).  They  will  maintain  direct  liaison  with  DOJ  con¬ 
cerning  appeals  from  ASBCA  and  GSBCA  decisions.  The  Chief 
Trial  Attorney  has  designated  COE  attorneys  to  act  as  trial  attorneys 
in  connection  with  COE  contract  appeals. 

k.  Chief  Regulatory  Law  Office,  USALSA.  The  Chief,  Regulatory 
Law  Office,  attorneys  assigned  to  the  Regulatory  Law  Office,  and 
other  attorneys  designated  by  the  Chief,  will  represent  DA  consumer 
interests  in  regulatory  matters  before  State  and  Federal  administra¬ 
tive  agencies  and  commissions,  including  but  not  limited  to 
proceedings  involving  rates  and  conditions  for  the  purchase  of  serv¬ 
ices  for  communications  (except  long-distance  telephone),  transpor¬ 
tation,  and  utilities  (gas,  electric,  water  and  sewer).  They  will 
maintain  direct  liaison  with  DOJ  for  communications,  transportation, 
and  utilities  litigation. 

/.  Chief,  Intellectual  Property  Law  Division,  USALSA.  The  Chief, 
Intellectual  Property  Law  Division,  and  the  attorneys  assigned  there¬ 
to,  will  represent  DA  in  matters  pertaining  to  patents,  copyrights, 
and  trademarks.  They  will  maintain  direct  liaison  with  DOJ  and 
represent  the  DA  in  intellectual  property  issues. 

m.  Chief,  Labor  and  Employment  Law  Office, OTJAG.  The  Chief, 
Labor  and  Employment  Law  Office,  attorneys  assigned  thereto,  and 
attorneys  identified  as  labor  counselors  will  represent  DA  in  matters 
pertaining  to  labor  relations,  civilian  personnel,  and  Federal  labor 
standards  enforcement  before  the  following:  Federal  Labor  Relations 
Authority;  Merit  Systems  Protection  Board;  Equal  Employment  Op¬ 
portunity  Commission;  Department  of  Labor;  National  Labor  Rela¬ 
tions  Board;  and.  State  workmen’s  compensation  commissions.  In 
the  event  any  individual  mentioned  in  this  subparagraph  intends  to 
make  a  recommendation  to  DOJ  concerning  an  appeal  of  any  case 
to  a  U.S.  Court  of  Appeals,  such  recommendation  will  first  be 
coordinated  with  Litigation  Division. 

n.  Chief.  Procurement  Fraud  Division,  USALSA.  The  Chief,  Pro¬ 
curement  Fraud  Division,  attorneys  assigned  thereto,  and  other  attor¬ 
neys  designated  by  the  Chief,  will  represent  DA  in  all  procurement 
fraud  and  corruption  matters  before  the  Army  suspension  and  debar¬ 
ment  authority  and  before  any  civil  fraud  recovery  administrative 
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body.  They  will  maintain  liaison  and  coordinate  remedies  with  DOJ 
and  other  agencies  in  matters  of  procurement  fraud  and  corruption. 

o.  Chief,  Environmental  Law  Division,  USALSA.  The  Chief,  En¬ 
vironmental  Law  Division  (ELD),  attorneys  assigned  thereto,  and 
other  attorneys  designated  by  the  Chief,  ELD,  will  maintain  direct 
liaison  with  DOJ  and  represent  DA  in  all  environmental  and  natural 
resources  civil  litigation  and  administrative  proceedings  involving 
missions  and  functions  of  DA,  its  major  and  subordinate  commands, 
installations  presently  or  previously  managed  by  DA,  and  other  sites 
or  issues  in  which  DA  has  a  substantial  interest,  except  as  otherwise 
specifically  provided  in  this  regulation. 

p.  Chief,  Criminal  Law  Division,  OTJAG.  The  Chief,  Criminal 
Law  Division,  will  have  general  oversight  of  felony  and  magistrate 
court  prosecutions  conducted  by  Army  lawyers  acting  as  Special 
Assistant  U.S.  Attorneys.  (See  AR  27-10.)  The  Chief  will  coordi¬ 
nate  with  DOJ  and  other  Governmental  agencies  concerning  the 
overall  conduct  of  these  prosecutions. 

1-5.  Restriction  on  contact  with  DOJ 

a.  General  rule.  Except  as  authorized  by  TJAG,  the  General 
Counsel,  the  Chief  of  Litigation  Division,  or  this  regulation,  no 
Army  personnel  will  confer  or  correspond  with  DOJ  concerning 
legal  proceedings  in  which  the  Army  has  an  interest. 

b.  Exceptions.  This  prohibition  does  not  preclude  contact  with 
DOJ  required  by  the  Memorandum  of  Understanding  between  DOJ 
and  DOD  relating  to  the  investigation  and  prosecution  of  certain 
crimes.  (See  AR  27-10,  para  2-7.)  In  addition,  an  installation  SJA 
or  legal  adviser  is  expected  to  maintain  a  working  relationship  with 
the  U.S.  Attorney  in  each  district  within  his  or  her  geographical 
area.  An  SJA  or  legal  adviser  should  request  the  U.S.  Attorney  to 
advise  him  or  her  immediately  when  litigation  involving  DA  or  its 
personnel  is  served  on  the  U.S.  Attorney. 

1-6.  Appearance  as  counsel 

a.  General.  Military  personnel  on  active  duty  and  DA  civilian 
personnel  will  not  appear  as  counsel  before  any  civilian  court  or  in 
any  preliminary  proceeding,  for  example,  deposition,  in  litigation  in 
which  the  Army  has  an  interest  without  the  prior  written  approval  of 
TJAG,  except  under  the  following  conditions: 

(1)  The  appearance  is  authorized  by  this  regulation. 

(2)  The  individual  is  a  party  to  the  proceeding. 

(3)  The  appearance  is  authorized  under  an  expanded  legal  assist¬ 
ance  program  (see  AR  27-3). 

(4)  The  individual  is  a  judge  advocate  assigned  or  detailed  by 
TJAG  to  DOJ  to  represent  the  United  States  in  civil  or  criminal 
cases,  for  example,  a  Special  Assistant  U.S.  Attorney,  or  an  attorney 
assigned  to  Litigation  Division. 

b.  Procedure.  All  requests  for  appearance  as  counsel  will  be 
made  through  Litigation  Division  to  the  Personnel,  Plans,  and  Train¬ 
ing  Office,  OTJAG.  Requests  for  DA  military  or  civilian  attorneys 
to  appear  in  any  civilian  court  or  proceeding  on  behalf  of  a  soldier 
who  is  also  facing  Uniform  Code  of  Military  Justice  (UCMJ)  action 
will  be  delivered  to  the  SJA,  legal  adviser,  or  Regional  Defense 
Counsel,  as  appropriate.  The  SJA  or  legal  adviser  will  forward  the 
request  to  the  Litigation  Division  with  an  evaluation  of  the  case  and 
recommendation.  Regional  Defense  Counsel  should  send  requests 
for  U.S.  Army  Trial  Defense  Service  (USATDS)  counsel  to  Chief, 
USATDS,  who  will  forward  the  request  to  the  Litigation  Division. 
Privileged  or  otherwise  sensitive  client  information  should  only  be 
submitted  through  USATDS  channels. 

1-7.  Mailing  addresses 

Mailing  addresses  for  organizations  referenced  in  this  regulation  are 
in  appendix  B. 
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Chapter  2 
Service  of  Process 

2-1.  General 

a.  Defined.  Process  is  a  legal  document  that  compels  a  defendant 
in  an  action  to  appear  in  court  or  to  comply  with  the  court’s 
demands,  for  example,  in  a  civil  case  a  summons  or  subpoena,  or  in 
a  criminal  case,  a  warrant  for  arrest,  indictment,  contempt  order, 
subpoena,  or  summons.  Service  of  process  is  the  delivery  of  the 
document  to  a  defendant  to  notify  the  defendant  of  a  claim  or 
charge  against  him  or  her. 

b.  Policy.  DA  personnel  will  follow  the  guidance  of  this  chapter 
when  civil  officials  attempt  to  serve  civil  or  criminal  process  on 
individuals  on  Federal  property. 

c.  Procedures.  Provost  marshals  shall  ensure  that  installation  law 
enforcement  personnel  are  trained  adequately  to  respond  to  situa¬ 
tions  that  arise  with  regard  to  service  of  civil  and  criminal  process. 
SJAs  or  legal  advisers  shall  provide  guidance  to  law  enforcement 
personnel  in  these  matters. 

2-2.  Service  of  criminal  process  within  the  United  States 

a.  Surrender  of  personnel.  Guidance  for  surrender  of  military 
personnel  to  civilian  law  enforcement  officials  is  in  chapter  7  of  AR 
630-10  and  AR  190-9.  Army  officials  will  cooperate  with  civilian 
law  enforcement  authorities  who  seek  the  surrender  of  a  soldier  in 
connection  with  criminal  charges.  Special  rules  apply  when  a  bail 
bondsman  or  other  surety  seeks  custody  of  a  soldier. 

b.  Requests  for  witnesses  or  evidence  in  criminal  proceedings. 
See  chapter  7  of  this  regulation. 

2-3.  Service  of  civil  process  within  the  United  States 

a.  Policy.  DA  officials  will  not  prevent  or  evade  the  service  of 
process  in  legal  actions  brought  against  the  United  States  or  against 
themselves  in  their  official  capacities.  If  acceptance  of  service  of 
process  would  interfere  with  the  performance  of  military  duties, 
Army  officials  may  designate  a  representative  to  accept  service.  DA 
personnel  sued  in  their  individual  capacity  should  seek  legal  counsel 
concerning  voluntary  acceptance  of  process. 

b.  Requests  for  witnesses  or  evidence  in  civil  proceedings.  See 
chapter  7  of  this  regulation. 

c.  Process  of  Federal  courts.  Subject  to  reasonable  restrictions 
imposed  by  the  commander,  civil  officials  will  be  permitted  to  serve 
Federal  process.  (See  Federal  Rules  of  Civil  Procedure  4,  45). 

d.  Process  of  State  courts. 

(1)  In  areas  of  exclusive  Federal  jurisdiction  that  are  not  subject 
to  the  right  to  serve  State  process,  the  commander  or  supervisor  will 
determine  whether  the  individual  to  be  served  wishes  to  accept 
service  voluntarily.  A  JA  or  other  DA  attorney  will  inform  the 
individual  of  the  legal  effect  of  voluntary  acceptance.  If  the  individ¬ 
ual  does  not  desire  to  accept  service,  the  party  requesting  service 
will  be  notified  that  the  nature  of  the  exclusive  Federal  jurisdiction 
precludes  service  by  State  authorities  on  the  military  installation. 

(2)  On  Federal  property  where  the  right  to  serve  process  is  re¬ 
served  by  or  granted  to  the  State,  in  areas  of  concurrent  jurisdiction, 
or  where  the  United  States  has  only  a  proprietary  interest,  Army 
officials  asked  to  facilitate  service  of  process  will  proceed  initially 
as  provided  in  the  preceding  subparagraph.  If  the  individual  declines 
to  accept  service,  the  requesting  party  will  be  allowed  to  serve  the 
process  per  applicable  State  law,  subject  to  reasonable  restrictions 
imposed  by  the  commander. 

e.  Process  of  foreign  courts.  A  U.S.  District  Court  may  order 
service  upon  a  person  who  resides  in  the  judicial  district  of  any 
document  issued  in  connection  with  a  proceeding  in  a  foreign  or 
international  tribunal.  (See  28  USC  1696).  In  addition,  the  U.S. 
State  Department  has  the  power  to  receive  a  letter  rogatory  issued 
by  a  foreign  or  international  tribunal,  to  transmit  it  to  a  tribunal, 
officer  or  agency  in  the  United  States,  and  to  return  it  after  execu¬ 
tion.  (See  28  USC  1781).  Absent  a  treaty  or  agreement  to  the 
contrary,  these  provisions  will  govern. 

f.  Seizure  of  personal  property.  State  and  Federal  courts  issue 
orders  (for  example,  writ  of  attachment)  authorizing  a  levy  (seizure) 
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of  property  to  secure  satisfaction  of  a  judgment.  DA  personnel  will 
comply  with  valid  State  or  Federal  court  orders  commanding  or 
authorizing  the  seizure  of  private  property  to  the  same  extent  that 
State  or  Federal  process  is  served. 

2-4.  Service  of  criminal  process  outside  the  United  States 

Army  Regulation  630-10  and  international  treaties,  such  as  status  of 
forces  agreements,  govern  the  service  of  criminal  process  of  foreign 
courts  and  the  surrender  of  soldiers  to  foreign  civilian  law  enforce¬ 
ment  officials. 

2-5.  Service  of  civil  process  outside  the  United  States 

a.  Process  of  foreign  courts.  In  foreign  countries  service  of  proc¬ 
ess  issued  by  foreign  courts  will  be  made  under  the  law  of  the  place 
of  service,  as  modified  by  status  of  forces  agreements,  treaties  or 
other  agreements.  In  foreign  areas  under  exclusive  U.S.  jurisdiction, 
service  of  process  issued  by  foreign  courts  will  be  made  under  the 
law  specified  by  appropriate  U.S.  authority. 

b.  Process  of  Federal  courts.  Service  of  process  on  U.S.  citizens 
or  residents  may  be  accomplished  under  the  following  provisions: 
The  Hague  Convention,  reprinted  in  28  U.S.C.A.  Federal  Rules  of 
Civil  Procedure,  following  Rule  4;  Federal  Rules  of  Civil  Procedure 
4(i);  28  USC  1781  and  1783;  and,  the  rules  of  the  Federal  court 
concerned.  If  a  DA  official  receives  a  request  to  serve  Federal 
process  on  a  person  overseas,  he  or  she  will  determine  if  the  indi¬ 
vidual  wishes  to  accept  service  voluntarily.  Individuals  will  be  per¬ 
mitted  to  seek  counsel.  If  the  person  will  not  accept  service 
voluntarily,  the  party  requesting  service  will  be  notified  and  advised 
to  follow  procedures  prescribed  by  the  law  of  the  foreign  country 
concerned. 

c.  Process  of  State  courts.  If  a  DA  official  receives  a  request  to 
serve  State  court  process  on  a  person  overseas,  he  or  she  will 
determine  if  the  individual  wishes  to  accept  service  voluntarily. 
Individuals  will  be  permitted  to  seek  counsel.  If  the  person  will  not 
accept  service  voluntarily,  the  party  requesting  service  will  be  noti¬ 
fied  and  advised  to  follow  procedures  prescribed  by  the  law  of  the 
foreign  country  concerned.  (See,  for  example.  The  Hague  Conven¬ 
tion,  reprinted  in  28  U.S.C.A.  Federal  Rules  of  Civil  Procedure, 
following  Rule  4.) 

d.  Suits  against  the  United  States.  DA  personnel  served  with 
foreign  civil  process  will  notify  the  appropriate  SJA  or  legal  adviser, 
who  will  return  the  document  to  the  issuing  authority  explaining  the 
lack  of  authority  to  accept  service  for  the  United  States.  Service  on 
the  United  States  must  be  made  upon  DOJ  through  established 
diplomatic  channels. 

2-6.  Assistance  in  serving  process  overseas 

a.  Europe.  For  information  and  assistance  concerning  service  of 
process  of  persons  assigned  to  or  accompanying  U.S.  Forces  in 
Europe,  contact  the  Foreign  Law  Branch,  International  Law  Divi¬ 
sion,  Office  of  The  Judge  Advocate,  Headquarters  U.S.  Army, 
Europe,  and  Seventh  Army,  Unit  29351,  (Heidelberg,  Germany) 
APO  AE  09014. 

b.  Korea.  For  information  and  assistance  concerning  service  of 
process  of  persons  assigned  to  or  accompanying  U.S.  Forces  in 
Korea,  contact  Staff  Judge  Advocate,  U.S.  Forces  Korea  (Seoul, 
Republic  of  Korea),  APO  AP  96205. 

c.  Panama,  Central  and  South  America.  For  information  and 
assistance  concerning  service  of  process  of  persons  assigned  to  or 
accompanying  forces  in  the  U.S.  Army  Southern  Command,  contact 
Staff  Judge  Advocate,  HQ,  U.S.  Army  South,  Fort  Clayton,  Panama, 
APO  AA  34004-5000. 

2-7.  Service  of  process  on  DA  or  the  Secretary  of  the 
Army 

The  Chief,  Litigation  Division,  shall  accept  service  of  process  for 


q 

the  Department  of  the  Army  or  for  the  Secretary  of  the  Army  in  his 
or  her  official  capacity. 


Chapter  3 

Reporting  Legal  Proceedings  to  Headquarters, 
Department  of  the  Army 

3-1.  General 

a.  Legal  proceedings  requiring  reporting.  Actions  must  be  taken 
upon  commencement  of  litigation  or  administrative  proceedings  in 
which  the  United  States  has  an  interest.  Typically,  the  Secretary  of 
the  Army,  DA,  the  United  States,  or  DA  personnel  are  named  as 
defendant  in  a  lawsuit  or  as  respondent  in  an  administrative 
proceeding.  A  nonexclusive  listing  of  cases  in  which  the  United 
States  has  an  interest  includes  the  following: 

(1)  Suits  for  damages,  injunctive  relief,  or  other  action  filed 
against  the  Government  or  against  DA  personnel  in  their  official 
capacity. 

(2)  Suits  alleging  individual  liability  arising  from  performance  of 
official  duties  by  DA  personnel. 

(3)  Actions  affecting  DA  operations  or  activities  or  which  might 
require  official  action  by  DA  personnel. 

(4)  Actions  arising  out  of  DA  contracts,  subcontracts,  or  purchase 
orders  wherein  the  Government  might  be  required  to  reimburse  a 
contractor  for  litigation  expenses. 

(5)  Bankruptcy  proceedings  in  which  the  United  States  or  its 
instrumentalities  may  have  an  interest,  including  bankruptcies  in¬ 
volving  Government  contractors. 

b.  Command  and  agency  responsibility.  Commanders  and  super¬ 
visors  of  Army  units,  installations,  or  organizations  will  ensure 
reports  required  by  this  section  are  submitted  promptly. 

c.  Reports  to  Headquarters.  Department  of  the  Army  (HQDA). 
Reports  required  by  this  regulation  will  be  made  telephonically  or 
mailed  to  the  responsible  organization  at  DA.  Appendix  B  contains 
mailing  addresses  for  these  offices.  Except  in  the  situations  de¬ 
scribed  below,  reports  required  by  this  chapter  will  be  made  to  the 
Litigation  Division: 

(1)  Actual  or  potential  litigation  (or  administrative  infringement 
claims)  involving  patents,  copyrights,  or  trademarks  will  be  made  to 
the  Intellectual  Property  Law  Division. 

(2)  Reports  of  pending  or  prospective  litigation  involving  taxa¬ 
tion  will  be  made  to  the  Contract  Law  Division. 

(3)  Communications,  transportation,  and  utility  services  reports 
will  be  made  to  the  Regulatory  Law  Office. 

(4)  Reports  involving  environmental  and  natural  resource  litiga¬ 
tion  and  administrative  proceedings  will  be  made  to  the  Environ¬ 
mental  Law  Division. 

(5)  Potential  civil  recovery  reports  in  cases  of  procurement  fraud 
and  corruption  will  be  made  to  the  Procurement  Fraud  Division. 

(6)  Reports  involving  the  felony  prosecution  program  and  magis¬ 
trate  court  prosecutions  will  be  made  to  the  Criminal  Law  Division, 
OTJAG. 

(7)  Cases  before  the  Armed  Services  Board  of  Contract  Appeals 
and  the  General  Services  Board  of  Contract  Appeals  will  be  made  to 
the  Contract  Appeals  Division. 

d.  Classified  information.  Information  required  by  this  regulation 
will  be  submitted  in  an  unclassified  form  if  possible.  If  downgrading 
or  declassification  is  not  feasible,  the  classified  material  should  be 
separated  from  the  report  and  forwarded  under  separate  cover. 

e.  Other  reporting  requirements.  Reports  required  by  this  chapter 
are  in  addition  to  and  do  not  satisfy  any  other  reporting  requirement, 
such  as,  notifying  the  Federal  Bureau  of  Investigation  (FBI)  of 
offenses  pursuant  to  AR  27-10;  submitting  serious  incident  reports 
pursuant  to  AR  190-40;  reporting  procurement  fraud  or  other  irreg¬ 
ularities  per  Defense  Federal  Acquisition  Regulation  Supplement 
(DFARS),  section  9.406-3;  reporting  the  exercise  of  criminal  juris¬ 
diction  by  foreign  tribunals  over  U.S.  personnel  pursuant  to  AR 
27-50;  or,  reporting  bankruptcies  per  AR  37-103. 
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f.  Reports  control  exemption.  The  reports  required  herein  are  ex¬ 
empt  from  reports  control  under  AR  335-15,  paragraphs  3-3o(5) 
and  5-2e(4). 

3-2.  Individual  and  supervisory  procedures  upon 
commencement  of  legal  proceedings 

a.  Individual  procedures.  DA  personnel  served  with  civil  or 
criminal  process  concerning  a  proceeding  in  which  the  United  States 
has  an  interest  (see  para  3-1)  will  inform  their  supervisor  immedi¬ 
ately  and  furnish  copies  of  process  and  pleadings.  There  is  no  ' 
requirement  to  notify  supervisors  of  purely  private  litigation. 

b.  Supervisory  procedures.  When  supervisors  learn  that  legal 
proceedings  in  which  the  United  States  has  an  interest  have  com¬ 
menced,  the  supervisor  will  forward  a  copy  of  all  process  and 
pleadings,  along  with  other  readily  available  information,  to  the  SJA 
or  legal  adviser.  If  no  legal  officer  is  available  locally,  the  docu¬ 
ments  will  be  forwarded  to  the  SJA  or  legal  adviser  of  the  next 
higher  headquarters. 

3-3.  SJA  or  legal  adviser  procedures 

a.  Immediate  notice  to  HQDA.  When  an  SJA  or  legal  adviser 
learns  of  litigation  in  which  the  United  States  has  an  interest,  and  it 
appears  that  HQDA  is  not  aware  of  the  action,  the  SJA  or  legal 
adviser  will  notify  telephonically  the  responsible  HQDA  office.  (See 
para  3-lc  above.)  Immediate  notice  is  particularly  important  when 
litigation  involves  one  of  the  following:  a  lawsuit  against  an  em¬ 
ployee  in  his  or  her  individual  capacity;  a  motion  for  a  temporary 
restraining  order  or  preliminary  injunction;  a  habeas  corpus  proceed¬ 
ing;  a  judicial  or  administrative  proceeding  involving  less  than  60 
days  to  file  an  answer;  and,  actions  with  possible  Congressional, 
Secretarial,  or  Army  Staff  interest.  For  legal  proceedings  instituted 
in  foreign  tribunals,  the  SJA  or  legal  adviser  will  also  notify  the 
major  overseas  commander  concerned  and  the  appropriate  U.S.  Em¬ 
bassy  or  Legation.  A  telephonic  report  to  HQDA  should  include  the 
following: 

(1)  Title  or  style  of  the  proceeding. 

(2)  Full  names  and  addresses  of  the  parties. 

(3)  Tribunal  in  which  the  action  is  filed,  date  filed,  docket  num¬ 
ber,  when  and  on  whom  service  of  process  was  made,  and  date  by 
which  pleading  or  response  is  required. 

(4)  Nature  of  the  action,  amount  claimed,  or  relief  sought. 

(5)  Reasons  for  immediate  action. 

b.  Transmission  of  process,  pleadings,  and  related  papers.  Unless 
instructed  otherwise  by  HQDA,  the  SJA  or  legal  adviser  will  FAX 
or  mail  HQDA  a  copy  of  all  process,  pleadings,  and  related  papers. 
Use  of  express  mail  or  overnight  delivery  service  is  authorized. 

c.  Notice  to  U.S.  Attorney.  If  the  legal  proceeding  is  instituted  in 
the  United  States,  the  SJA  or  legal  adviser,  unless  instructed  other¬ 
wise  by  HQDA,  will  notify  the  appropriate  U.S.  Attorney  and  ren¬ 
der  assistance  as  required. 

3-4.  Litigation  alleging  individual  liability 

See  chapter  4  of  this  regulation  for  procedures  to  follow  when  DA 
personnel,  as  a  result  of  performance  of  official  duties,  are  either 
sued  in  their  individual  capacities  or  face  criminal  charges. 

3-5.  Injunctive  relief 

a.  General.  Plaintiffs  may  attempt  to  force  Government  action  or 
restraint  in  important  operational  matters  or  pending  personnel  ac¬ 
tions  through  motions  for  temporary  restraining  orders  (TRO)  or 
preliminary  injunctions  (PI).  Because  these  actions  can  quickly  im¬ 
pede  military  functions,  immediate  and  decisive  action  must  be 
taken. 

b.  Notification  to  HQDA  and  the  U.S.Attorney.  The  SJA  or  legal 
adviser  will  notify  Litigation  Division  or  other  appropriate  office  at 
HQDA  immediately  when  a  motion  for  TRO  or  PI  has  been,  or  is 
about  to  be,  filed.  The  SJA  or  legal  adviser  will  also  notify  the 
responsible  U.S.  Attorney. 

c.  Actions  by  SJA  or  legal  adviser.  The  SJA  or  legal  adviser  will 
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assist  the  DOJ  or  DA  attorney  responsible  for  the  litigation.  Installa¬ 
tion  attorneys  or  support  personnel  should  begin  accumulating  rele¬ 
vant  documentary  evidence  and  identifying  witnesses.  If  requested, 
installation  attorneys  will  prepare  a  legal  memorandum  concerning 
the  motion,  giving  particular  attention  to  the  following  issues  rele¬ 
vant  to  a  court  granting  injunctive  relief: 

(1)  Plaintiffs  likelihood  of  success  on  the  merits. 

(2)  Whether  plaintiff  will  be  harmed  irreparably  if  injunctive 
relief  is  not  granted. 

(3)  Harm  to  defendant  and  other  parties  if  injunctive  relief  is 
granted. 

(4)  The  public  interest. 

3-6.  Habeas  Corpus 

a.  General.  A  soldier  may  file  a  writ  of  habeas  corpus  to  chal¬ 
lenge  his  continued  custody  (usually  in  a  post  court-martial  situa¬ 
tion)  or  retention  in  the  Army.  As  is  the  case  with  injunctive  relief 
in  the  preceding  paragraph,  installation  SJAs  and  legal  advisers 
must  take  immediate  action. 

b.  Notification  to  the  Litigation  Division  and  the  U.S.  Attorney. 
The  SJA  or  legal  adviser  will  notify  the  Litigation  Division  and  the 
responsible  U.S.  Attorney’s  Office  immediately  upon  learning  that  a 
petition  for  writ  of  habeas  corpus  has  been  filed.  All  relevant  docu¬ 
mentary  evidence  supporting  the  challenged  action  should  be  assem¬ 
bled  immediately. 

c.  Procedures  in  habeas  corpus.  Upon  the  filing  of  a  petition  for 
a  writ  of  habeas  corpus,  the  court  will  dismiss  the  petition,  issue  the 
writ,  or  order  the  respondent  to  show  cause  why  it  should  not  be 
granted.  If  a  writ  or  order  to  show  cause  is  issued,  the  SJA  or  legal 
adviser  should  be  prepared  to  assist  the  responsible  Litigation  Divi¬ 
sion  or  DOJ  attorney  in  preparing  a  return  and  answer.  If  so  di¬ 
rected,  the  SJA  will  also  prepare  a  memorandum  of  points  and 
authorities  to  accompany  the  return  and  answer.  The  Government’s 
response  should  cover  the  following:  whether  the  Army  has  custody 
of  petitioner;  whether  respondent  and  petitioner  are  within  the  judi¬ 
cial  district;  and,  whether  appellate  or  administrative  remedies  have 
been  exhausted. 

d.  tVrits  or  orders  issued  by  State  courts.  No  State  court,  after 
being  informed  judicially  that  a  petitioner  is  in  custody  under  the 
authority  of  the  United  States,  should  interfere  with  that  custody  or 
require  that  petitioner  be  brought  before  the  State  court.  A  deserter, 
apprehended  by  any  civil  officer  having  authority  to  apprehend 
offenders  under  the  laws  of  the  United  States  or  of  any  State, 
district,  territory,  or  possession  of  the  United  States,  is  in  custody  by 
authority  of  the  United  States.  If  a  writ  of  habeas  corpus  is  issued 
by  a  State  court,  the  SJA  or  legal  adviser  will  seek  guidance  from 
Litigation  Division. 

e.  Foreign  court  orders.  A  foreign  court  should  not  inquire  into 
the  legality  of  restraint  of  a  person  held  by  U.S.  military  authority. 
If  a  foreign  court  issues  any  process  in  the  nature  of  a  writ  of 
habeas  corpus,  the  SJA  or  legal  adviser  immediately  will  report  the 
matter  to  the  appropriate  U.S.  forces  commander  and  to  the  Litiga¬ 
tion  Division. 

3-7.  Litigation  against  Government  contractors 

a.  General.  A  contract  might  require  that  the  Government  reim¬ 
burse  a  contractor  (or  subcontractor)  for  adverse  judgments  or  litiga¬ 
tion  expenses.  Unless  a  contractor  or  subcontractor  facing  a  lawsuit 
requests  representation  by  DOJ,  the  Army  presumes  the  contractor 
will  obtain  private  counsel  to  defend  the  case.  If  the  contract  so 
allows,  however,  the  contractor  may  request,  and  HQDA  may  rec¬ 
ommend,  that  DOJ  represent  the  contractor  if  it  is  in  the  best 
interests  of  the  United  States. 

b.  Actions  by  the  SJA  or  legal  adviser.  If  a  contractor  or  sub¬ 
contractor  faces  litigation  and  the  underlying  contract  with  the  Gov¬ 
ernment  requires  reimbursement  for  adverse  judgments  or  costs  of 
the  litigation,  the  SJA  or  legal  adviser,  through  the  contracting 
officer,  should  determine  if  the  contractor  desires  representation  by 
DOJ.  If  so,  the  contractor  or  authorized  agent  will  sign  a  request  for 
representation.  (See  fig  4-3.)  The  SJA  or  legal  adviser  will  deter¬ 
mine  whether,  in  his  or  her  opinion,  representation  by  DOJ  should 
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be  granted.  He  or  she  will  prepare  a  memorandum  to  support  his  or 
her  recommendation,  especially  concerning  any  issue  regarding  the 
Government’s  obligation  to  reimburse  the  contractor  under  the  con¬ 
tract  The  SJA  or  legal  adviser  will  forward  his  or  her  memoran¬ 
dum,  along  with  the  contractor’s  request,  to  the  Litigation  Division. 

c.  Actions  by  the  Litigation  Division.  The  Chief,  Litigation  Divi¬ 
sion,  will  evaluate  the  submission  and  decide  if  it  is  in  the  Army’s 
best  interest  that  the  request  be  granted.  He  or  she  will  prepare  a 
memorandum  supporting  his  or  her  decision  and  send  the  packet  to 
DOJ.  The  Chiefs  decision  constitutes  the  final  DA  position  on  the 
matter.  If  DOJ  grants  the  contractor’s  request,  the  Chief,  Litigation 
Division,  will  ensure  that  the  contractor  is  notified  through  the  SJA 
or  legal  adviser  and  the  contracting  officer. 

d.  Private  Counsel.  A  contractor  represented  by  DOJ  may  ask 
that  private  counsel  assist  the  DOJ  attorney  in  the  litigation.  The 
DOJ  attorney  will  remain  in  control  of  the  litigation,  and  the  fees 
for  private  counsel  will  not  be  reimbursable  except  under  unusual 
circumstances.  The  contractor  must  seek  both  DOJ  and  DA  approval 
to  employ  private  counsel  when  DOJ  representation  has  been  gran¬ 
ted.  Even  if  DOJ  and  DA  grant  authority  to  employ  private  counsel, 
the  contracting  officer  will  determine  whether  a  contractor  will  be 
reimbursed  under  the  contract  for  private  counsel. 

e.  Settlement.  The  contractor,  unless  the  contract  specifies  other¬ 
wise,  ultimately  will  decide  whether  to  compromise  a  suit.  The 
contracting  officer  determines  reimbursement  under  the  contract, 
with  the  advice  of  his  or  her  attorney. 

3-8.  Miscellaneous  reporting  requirements 

SJAs  or  legal  advisers  will  comply  with  the  directives  cited  below 
concerning  actual  or  prospective  litigation  involving  the  following 
types  of  cases: 

a.  Taxation. 

(1)  Contractor  transactions.  (See  Federal  Acquisition  Regulation 
(FAR)  and  Defense  Federal  Acquisiton  Regulation  Supplement 
(DFARS),  part  29.) 

(2)  Army  and  Air  Force  Exchange  Service  (AAFES)  activities. 
(AR  60-20.) 

(3)  Purchase  or  sale  of  alcoholic  beverages.  (AR  215-2.) 

(4)  Nonappropriated  fund  and  related  activities.(AR  215-1.) 

b.  Tort  and  contract  claims,  insurance,  and  litigation  involving 
nonappropriated  fund  activities.  Nonappropriated  Fund  (NAF)  man¬ 
agers  and  employees  must  be  aware  that  injury,  property  damage,  or 
contract  disputes  can  result  in  claims  against  the  United  States  or  its 
individual  officials.  Incidents  involving  potential  government  liabil¬ 
ity  must  be  reported  through  the  NAF  manager  to  the  Claims  JA  as 
soon  as  practicable.  (AR  215-1.) 

c.  Annexation  of  Army  lands.  Upon  receipt  of  information  or 
official  notice  that  a  political  subdivision  has  taken  action  or  is  in 
the  process  of  undertaking  an  annexation,  and  also  upon  receipt  of  a 
request  by  a  political  subdivision  of  a  State  for  annexation,  the 
installation  commander  will  ensure  an  Annexation  Assembly  and 
Evaluation  Report  is  prepared  and  forwarded  through  the  proper 
officials,  to  include  The  Judge  Advocate  General.  In  instances  in¬ 
volving  annexation  of  Army  lands,  where  time  is  of  the  essence,  the 
installation  commander  shall  notify  The  Judge  Advocate  General  by 
electrical  means.  (AR  405-25.) 

d.  Communications,  transportation,  and  utility  services  adminis¬ 
trative  proceedings.  Any  contracting  officer  or  other  Army  official 
responsible  for  the  acquisition  of  communications,  transportation, 
utilities  (gas,  electric,  water  and  sewer),  or  military  mail  services, 
who  becomes  aware  of  any  action  or  proceeding  of  interest  to  the 
Army,  promptly  will  refer  the  matter  to  the  SJA  or  legal  adviser, 
who  will  take  the  actions  prescribed  in  paragraph  3-3  above.  Exam¬ 
ples  of  actions  requiring  referral  are  as  follows:  New  or  amended 
rates,  regulations,  or  conditions  of  service;  applications  for  authority 
to  discontinue  or  initiate  service;  changes  in  electromagnetic  pat¬ 
terns  causing  adverse  communications  interference;  or,  zoning  pro¬ 
posals  affecting  historic  or  aesthetic  preservation.  In  addition,  the 
SJA  or  legal  adviser  will  transmit  the  following  to  the  Regulatory 
Law  Office: 
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(1)  The  names  and  addresses  of  any  parties  intervening  and  the 
substance  of  their  positions. 

(2)  Names  of  Government  users  affected  by  any  change. 

(3)  Copy  of  any  proposed  rates,  rules,  or  regulations. 

(4)  A  recommendation  whether  the  Army  should  intervene  in  the 
action  or  proceeding.  If  intervention  is  recommended,  provide  a 
memorandum  to  support  the  recommendation. 

e.  Legal  proceedings  overseas.  Foreign  communications,  trans¬ 
portation,  and  utility  service  proceedings  need  not  be  reported.  In 
other  legal  proceedings  instituted  in  a  foreign  country,  the  SJA  or 
legal  adviser  will  take  the  actions  prescribed  in  paragraph  3-3 
above. 

f.  Maritime  claims.  Admiralty  and  maritime  claims  within  the 
purview  of  AR  27-20,  chapter  8,  that  have  been  investigated  and 
processed  uhder  AR  55-19  or  other  applicable  regulations,  will  be 
referred  to  USARCS. 

g.  Army  and  Air  Force  Exchange  Service  litigation.  The  SJA  or 
legal  adviser  will  send  a  copy  of  all  documents  relating  to  litigation 
against  AAFES  to:  General  Counsel,  AAFES,  P.O.  Box  660202, 
Dallas,  TX  75266-0202. 

h.  Bankruptcy.  Reports  of  bankruptcy  or  insolvency  proceedings 
shall  be  made  per  this  regulation  and  AR  37-103. 

3-9.  Litigation  reports 

The  SJA  or  legal  adviser  will  prepare  a  litigation  report  when 
directed  by  HQDA.  The  report  will  contain  the  following  sections: 

a.  Statement  of  Facts.  Include  a  complete  statement  of  the  facts 
upon  which  the  action  and  any  defense  thereto  are  based.  Where 
possible,  support  facts  by  reference  to  documents  or  witness  state¬ 
ments.  Include  details  of  previous  administrative  actions,  such  as  the 
filing  and  results  of  an  administrative  claim.  If  the  action  is  predi¬ 
cated  on  the  Federal  Tort  Claims  Act,  include  a  description  of  the 
plaintiffs  relationship  to  the  United  States,  its  instrumentalities,  or 
its  contractors.  Also  include  a  statement  whether  an  insurance  com¬ 
pany  or  other  third  party  has  an  interest  in  the  plaintiffs  claim  by 
subrogation  or  otherwise  and  whether  there  are  additional  claims 
related  to  the  same  incident. 

b.  Setoff  or  Counterclaim.  Discuss  whether  setoff  or  counterclaim 
exists.  If  so,  highlight  the  supportive  facts. 

c.  Responses  to  Pleadings.  Prepare  a  draft  answer  or  other  appro¬ 
priate  response  to  the  pleadings.  (See  fig  3-1,  Sample  Answer). 
Discuss  whether  allegations  of  fact  are  well-founded.  Refer  to  evi¬ 
dence  that  refutes  factual  allegations. 

d.  Memorandum  of  Law.  Include  a  brief  statement  of  the  applica¬ 
ble  law  with  citations  to  legal  authority.  Discussions  of  local  law,  if 
applicable,  should  cover  relevant  issues  such  as  measure  of  dam¬ 
ages,  scope  of  employment,  effect  of  contributory  negligence,  or 
limitations  upon  death  and  survival  actions.  Do  not  unduly  delay 
submission  of  a  litigation  report  to  prepare  a  comprehensive  memo¬ 
randum  of  law. 

e.  Potential  witness  information.  List  each  person  having  infor¬ 
mation  relevant  to  the  case  and  provide  an  office  address  and  tele¬ 
phone  number.  If  there  is  no  objection,  provide  the  individual’s 
social  security  account  number,  home  address,  and  telephone  num¬ 
ber.  This  is  “core  information”  required  by  Executive  Order  No. 
12778  (Civil  Justice  Reform).  Finally,  summarize  the  information  or 
potential  testimony  that  each  person  listed  could  provide. 

f.  Exhibits. 

(1)  Attach  a  copy  of  all  relevant  documents.  This  is  “core  infor¬ 
mation”  required  by  Executive  Order  No.  12778  (Civil  Justice  Re¬ 
form).  Unless  otherwise  directed  by  HQDA,  each  exhibit  should  be 
tabbed  and  paginated  internally.  References  to  exhibits  in  the  litiga¬ 
tion  report  should  be  to  page  numbers  of  particular  exhibits. 

(2)  Copies  of  relevant  reports  of  claims  officers,  investigating 
officers,  boards,  or  similar  data  should  be  attached,  although  such 
reports  will  not  obviate  the  requirement  for  preparation  of  a  com¬ 
plete  litigation  report. 

(3)  Prepare  an  index  of  tabs  and  exhibits. 

(4)  Where  a  relevant  document  has  been  released  pursuant  to  a 
Freedom  of  Information  Act  (FOIA)  request,  provide  a  copy  of  the 
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response,  or  otherwise  identify  the  requestor  and  the  records 
released. 

g.  Distribution  and  number  of  copies.  Unless  HQDA  directs  oth¬ 
erwise,  SJAs  or  legal  advisers  will  mail  (first  class)  an  original  and 
one  copy  of  the  litigation  report  to  the  responsible  HQDA  office 
(see  para  3-1)  and  one  copy  to  the  U.S.  Attorney’s  Office  handling 
the  case.  If  possible,  record  the  litigation  report  onto  a  magnetic 
diskette,  using  either  WordPerfect,  Enable,  or  ACSII,  and  send  it  to 
the  Litigation  Division. 

3-10.  Preservation  of  evidence 

Because  documents  needed  for  litigation  or  administrative  proceed¬ 
ings  are  subject  to  routine  destruction,  the  SJA  or  legal  adviser  will 
ensure  that  all  relevant  documents  are  preserved. 

3-11.  DA  Form  4 

a.  General.  The  DA  Form  4  (Department  of  the  Army  Certifica¬ 
tion  for  Authentication  of  Records)  (See  fig  3-2)  is  used  to  authenti¬ 
cate  Army  records  or  documents.  Documents  attached  to  a  properly 
prepared  and  sealed  DA  Form  4  are  self-authenticating.  (See  Fed.  R. 
Evid.  902). 

b.  Preparation  at  the  installation  level.  A  DA  Form  4  need  not 
be  prepared  until  the  trial  attorney  presenting  the  Government’s  case 
identifies  documents  maintained  at  the  installation  level  that  he  or 
she  will  need  at  trial.  Once  documents  are  identified,  the  custodian 
of  the  documents  will  execute  his  or  her  portion  of  the  DA  Form  4. 
(See  fig  3-2).  The  custodian  certifies  that  the  documents  attached  to 
the  DA  Form  4  are  true  copies  of  official  documents.  Documents 
attached  to  each  form  should  be  identified  generally;  each  document 
need  not  be  mentioned  specifically.  Only  the  upper  portion  of  the 
form  should  be  executed  at  the  local  level. 

c.  Actions  at  HQDA.  Upon  receipt  of  the  DA  Form  4  with  docu¬ 
ments  attached  thereto,  HQDA  will  affix  a  ribbon  and  seal  and 
deliver  it  to  The  Office  of  The  Administrative  Assistant  to  The 
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Secretary  of  the  Army.  That  office  will  place  the  official  Army  seal 
on  the  packet. 

3-12.  Unsworn  declarations  under  penalty  of  perjury 

a.  General.  Under  the  provisions  of  28  USC  1746,  whenever  any 
matter  is  required  or  permitted  to  be  established  or  proven  by  a 
sworn  statement,  oath,  or  affidavit,  such  matter  may  also  be  estab¬ 
lished  or  proven  by  an  unsworn  written  declaration  under  penalty  of 
perjury.  Because  such  declaration  does  not  require  a  notary  or  other 
official  to  administer  oaths,  individuals  preparing  statements  for  use 
in  litigation  should  consider  using  this  format.  (See  fig  3-3.) 

b.  When  executed  within  the  United  States.  Place  the  following 
at  the  end  of  the  witness  statement: 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true  and 
correct.  (28  USC  1746.) 


Executed  on  (date)  (Signature) 


c.  When  executed  outside  the  United  States.  Place  the  following 
at  the  end  of  the  witness  statement: 

I  declare  under  penalty  of  petjury  under  the  laws  of  the  United 
States  of  America  that  the  foregoing  is  true  and  correct.  (28 
USC  1746.) 


Executed  on  (date)  (Signature) 


IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  TEXAS 

CORPUS  CHRISTI  DIVISION 
JOHN  DOE 

Plaintiff 


NO.  C-90-100 


MICHAEL  P.  W.  STONE, 
SECRETARY  OF  THE  ARMY 
DEPARTMENT  OF  THE  ARMY 


Defendant 


First  Affirmative  Defense. 


The  Complaint  is  barred  by  laches. 


Answer 

For  its  answer  to  the  complaint,  defendant  admits,  denies  and  alleges  as ‘follows: 
1.  Admits. 


Figure  3-1.  Sample  answer  to  Judicial  complaint  with  attached  Certificate  of  Service 
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2.  Denies. 

3.  Denies. 

4.  The  allegations  contained  in  paragraph  4  are  conclusions  of  law  to  which  no  response  is  required;  to  the  extent  they  may  be 
deemed  allegations  of  fact,  they  are  denied. 

5.  Denies  the  allegations  contained  in  the  first  sentence  of  paragraph  5;  admits  the  allegations  contained  in  the  second  sentence  of 
paragraph  5;  denies  the  remainder  of  the  allegations  in  paragraph  5. 

6.  Denies  the  allegations  in  paragraph  6  for  lack  of  knowledge  or  information  sufficient  to  form  a  belief  as  to  their  truth. 

7.  Denies  each  allegation  in  the  complaint  not  specifically  admitted  or  otherwise  qualified. 

Prayer  for  Relief 

The  remainder  of  plaintiff’s  Complaint  contains  his  or  her  prayer  for  relief,  to  which  no  answer  is  required.  Insofar  as  an  answer  is 
required,  denies  that  plaintiff  is  entitled  to  any  relief  whatsoever. 

Defendant  respectfully  prays  that  the  Court  dismiss  plaintiff’s  Complaint  and  award  to  defendant  costs  and  such  further  relief  as  the  Court 
deems  proper. 


Respectfully  Submitted, 
RONALD  M.  FORD 
UNITED  STATES  ATTORNEY 

ROY  A.  ANDERSEN 
Assistant  United  States  Attorney 
606  N.  Carancua 
Corpus  Christi,  Texas  78476 
(512)  884-3454 


(Signature) 

CAPTAIN  CHRISTOPHER  N.  JONES 

Department  of  the  Army 

Office  of  the  Judge 

Advocate  General 

901  N.  Stuart  St.,  Suite  400 

Arlington,  Virginia  22203-1837 

(703)  696-1666 


CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  true  and  correct  copy  of  Defendant’s  Answer  has  been  placed  in  the  mail,  postage  prepaid,  this  22  day  of 
January,  1991,  addressed  to  plaintiff’s  counsel  as  follows: 

Mr.  Eugene  Henderson 
777  Fourth  Street 
Corpus  Christi,  TX  78888 


(Signature) 

ROY  A.  ANDERSEN 
Assistant  United  States  Attorney 

Figure  3-1.  Sample  answer  to  Judicial  complaint  with  attached  Certificate  of  Service  •  Continued 
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DECLARATION  UNDER  PENALTY  OF  PERJURY 


I  am  Private  Paul  Jones,  currently  assigned  to  Company  B,  4th  Battalion,  325th  Parachute 
Infantry  Regiment,  Fort  Bragg,  North  Carolina.  I  have  personal  knowledge  of  the  following 
matters . 

On  the  evening  of  3  June  1970,  I  was  present  at  the  company  party  at  Lake  Popolopen  when 
the  accident  occurred.  I  saw  a  bright,  full  moon  that  evening. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true  and  correct.  (28  USC  1746.) 

Executed  on:  (Date) 


(Signature) 

PAUL  JONES 
PRIVATE,  U.S.  ARMY 


Figure  3-3.  Unsworn  declaration  under  penalty  of  perjury  executed  within  the  United  States 


Chapter  4 
Individual  Liability 

4-1.  Scope 

This  chapter  provides  guidance  when  DA  personnel,  as  a  result  of 
the  performance  of  their  official  duties,  are  either  sued  in  their 
personal  capacity,  or  are  charged  in  a  criminal  proceeding.  Exam¬ 
ples  of  civil  actions  alleging  individual  liability  include  the  follow¬ 
ing:  a  medical  malpractice  lawsuit  against  health  care  providers; 
suits  resulting  from  motor  vehicle  accidents;  constitutional  torts;  or, 
common  law  torts  such  as  assault,  libel,  or  intentional  infliction  of 
emotional  distress.  Likewise,  State  or  Federal  criminal  charges  can 
arise  from  the  performance  of  official  duties,  including  environmen¬ 
tal  crimes  or  motor  vehicle  accidents. 

4-2.  Policy 

a.  General.  Commanders,  supervisors,  and  SJAs  or  legal  advisers 
will  give  highest  priority  to  compliance  with  the  requirements  of 
this  chapter  with  regard  to  current  or  former  DA  personnel  who  face 
criminal  charges  or  civil  litigation  in  their  individual  capacity  as  a 
result  of  performance  of  their  official  duties. 

b.  DOJ  policy  on  representation.  If  in  the  best  interest  of  the 
United  States,  upon  request  of  the  individual  concerned,  and  upon 
certification  by  his  or  her  agency  that  he  or  she  was  acting  within 
the  scope  of  his  or  her  employment,  DOJ  may  represent  present  and 
former  DA  personnel  sued  individually  as  a  result  of  actions  taken 
within  the  scope  of  their  employment.  Representation  can  be  de¬ 
clined  for  a  variety  of  reasons,  including  but  not  limited  to  the 
following:  the  employee  was  not  acting  within  the  scope  of  his  or 
her  office;  there  is  a  conflict  of  interest;  or,  actions  were  not  taken 
in  a  good  faith  effort  to  conform  to  law. 

4-3.  Federal  statutes  and  regulations 

a.  Federal  Tort  Claims  Act  (FTCA).  (28  USC  1346(b), 
2671-2680).  A  waiver  of  sovereign  immunity  which,  with  certain 
exceptions,  makes  the  United  States  liable  for  tort  claims  in  the 
same  manner  as  a  private  individual. 

b.  Federal  Employees  Liability  Reform  and  Tort  Compensation 
Act  of 1988  (FELRTCA)  or  The  Westfall  Act,  P.L.  No.  100-694,  102 
Stat  4563  (1988)  (codified  at  and  amending  28  USC  2671,2674,  and 
2679).  FELRTCA,  by  amending  the  Federal  Tort  Claims  Act,  makes 
the  FTCA  the  exclusive  remedy  for  common  law  tort  claims  arising 


from  actions  taken  by  Federal  employees  acting  within  the  scope  of 
employment.  The  law  was  passed  to  eliminate  problems  caused  by 
Westfall  v.  Erwin,  484  U.S.  292  (1988). 

c.  10  USC  1089  (Defense  of  certain  suits  arising  out  of  medical 
malpractice).  This  provision,  commonly  referred  to  as  The  Gonzales 
Act,  makes  the  FTCA  the  exclusive  remedy  for  suits  alleging  medi¬ 
cal  malpractice  against  a  military  health  care  provider. 

d.  28  CFR  50.15  (Representation  of  Federal  officials  and  em¬ 
ployees  by  Department  of  Justice  attorneys  [...]  in  civil,  criminal, 
and  congressional  proceedings  in  which  Federal  employees  are 
sued,  subpoenaed,  or  charged  in  their  individual  capacities).  These 
DOJ  regulations  set  out  the  policy  and  procedures  for  requesting 
representation  in  individual  liability  cases.  See  also  28  CFR  part  15 
(Defense  of  Certain  Suits  Against  Federal  Employees,  etc.). 

e.  28  CFR  50.16  (Representation  of  Federal  employees  by  pri¬ 
vate  counsel  at  Federal  expense). 

4-4.  Procedures  for  obtaining  certification  and  DOJ 
representation 

a.  SJA  or  legal  adviser  procedures.  When  an  SJA  or  legal  adviser 
learns  of  a  criminal  charge  or  of  a  lawsuit  alleging  individual  liabil¬ 
ity  against  DA  personnel  as  a  result  of  performance  of  official 
duties,  he  will  take  the  following  actions: 

(1)  Immediately  notify  the  Litigation  Division  and  the  appropri¬ 
ate  U.S.  Attorney,  and  FAX  or  express  deliver  copies  of  process  and 
pleadings  to  each  office.  Where  time  for  response  is  limited,  request 
that  the  U.S.  Attorney  either  petition  the  court  for  an  extension  of 
time,  or  provide  temporary  counsel  and  representation  pending  for¬ 
mal  approval. 

(2)  Investigate  whether  the  employee  was  acting  within  the  scope 
of  his  or  her  office  or  employment.  Obtain,  if  possible,  statements 
from  the  defendant,  supervisors,  and  witnesses. 

(3)  Advise  the  individual  defendant  of  the  rights  and  conditions 
set  out  in  28  CFR  50.15,  which  include  the  following: 

(a)  His  or  her  right  to  request  representation  by  a  DOJ  attorney 
and,  in  appropriate  cases,  certification  that  he  or  she  was  acting 
within  the  scope  of  employment.  (See  28  USC  2679  and  28  CFR 
50.15.) 

(b)  The  right  to  request  private  counsel  at  Government  expense, 
subject  to  the  availability  of  hinds.  (See  28  CFR  50.16.) 

(c)  That  the  United  States  is  not  obligated  to  pay  or  indemnify 
defendant  for  any  judgment  rendered  against  him  or  her  in  his  or  her 
individual  capacity. 
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(4)  If  the  defendant  desires  certification  or  DOJ  representation, 
have  him  or  her  sign  a  request.  (See  fig  4-1.)  Obtain  a  signed  scope 
of  employment  statement  from  the  defendant’s  supervisor.  (Fig 
4-2.) 

(5)  Prepare  a  report  with,  at  a  minimum,  the  following  informa¬ 
tion:  facts  surrounding  the  incident  for  which  defendant  is  being 
sued  and  those  relating  to  scope  of  employment;  the  SJA’s  or  legal 
adviser’s  conclusions  concerning  scope  of  employment;  and,  a  rec¬ 
ommendation  whether  certification  by  the  Attorney  General  or  rep¬ 
resentation  by  a  DOJ  attorney  should  be  granted. 

(6)  In  cases  involving  National  Guard  personnel,  address  also  the 
following:  whether  the  defendant  was  acting  in  a  State  (title  32)  or 
Federal  (title  10)  capacity  during  relevant  periods  (include  orders); 
if  the  defendant  was  acting  under  State  authority,  is  it  nevertheless 
in  the  interest  of  the  United  States  to  represent  the  individual;  any 
impact  on  policies  or  practices  of  DA,  the  National  Guard  Bureau, 
or  DOD;  whether  the  relief  requested  can  be  granted  only  by  a 
Federal  officer  or  agency;  and,  whether  Federal  law  or  regulation 
required  actions  by  State  officials. 

(7)  Send  the  report,  request  for  representation,  and  scope  of  em¬ 
ployment  statements  to  the  Chief,  Litigation  Division. 

b.  Chief,  Litigation  Division,  procedures.  The  Chief,  Litigation 
Division,  will  review  the  report  and  evidence  regarding  representa¬ 
tion  and  scope  of  employment  and  will  determine  whether  certifica¬ 
tion  and  representation  are  appropriate.  He  or  she  will  send  his  or 
her  recommendation  to  the  appropriate  U.S.  Attorney  or  office 
within  DOJ.  The  Chief,  Litigation  Division,  will  notify  the  defend¬ 
ant  of  DOJ’s  decision-. 

4-5.  Private  counsel  at  Government  expense 

a.  General.  DA  personnel,  sued  in  their  individual  capacity  or 
facing  criminal  charges  as  a  result  of  performance  of  official  duties, 
have  no  right  to  employ  a  private  sector  counsel  at  Government 
expense  or  to  expect  reimbursement  for  the  same.  For  proceedings 
in  the  United  States,  a  request  for  employment  of  counsel  at  Gov¬ 
ernment  expense  may  be  approved  by  DOJ,  contingent  among  other 
things  upon  availability  of  funds  and  a  determination  that  employ¬ 
ment  of  private  counsel  at  Government  expense  is  in  the  best  inter¬ 
ests  of  the  United  States.  (See  28  CFR  50.16.)  Special  rules  apply  in 
overseas  areas.  (See  para  4-5e.) 

b.  Individual  request  procedures.  The  individual  will  prepare  a 
request  that  private  counsel  be  employed  for  him  or  her  at  Govern¬ 
ment  expense.  The  request  must  also  contain  the  following  state¬ 
ment:  “understand  that  the  United  States  is  not  required  to  employ 
private  counsel  on  my  behalf,,  and  that  I  may  be  responsible  for 
expenses  incurred  prior  to  proper  authorization  by  the  Department 
of  Army  or  the  Department  of  Justice.” 

c.  Supervisory  and  legal  adviser  procedures.  The  request  will  be 
submitted  through  the  individual’s  supervisors,  who  will  each  make 
a  recommendation  and  forward  the  packet  to  the  local  SJA  or  legal 


adviser.  The  SJA  or  legal  adviser  will  prepare  his  or  her  own 
recommendation  and  forward  the  matter  to  the  Litigation  Division. 

d.  Chief,  Litigation  Division,  procedures.  If  the  Chief,  Litigation 
Division,  determines  that  the  request  for  private  counsel  is  meritori¬ 
ous,  he  or  she  will  prepare  an  appropriate  recommendation  and 
forward  the  packet  to  the  Civil  Division,  DOJ,  for  final  approval. 

e.  Special  actions  in  foreign  countries.  Employment  of  private 
counsel  in  foreign  proceedings  is  governed  by  AR  27-50.  Under  the 
authority  of  10  USC  1037,  soldiers,  as  well  as  employees  or  those 
accompanying  the  armed  forces  overseas,  may  be  granted  individual 
counsel  in  civil  and  criminal  proceedings,  under  the  criteria  of  AR 
27-50. 

4-6.  Requests  for  indemnification 

a.  Policy.  An  individual  liable  for  a  judgment  rendered  against 
him  or  her  in  his  or  her  individual  capacity  has  no  right  to  reim¬ 
bursement  from  DA.  DA  will  consider,  however,  a  request  for 
indemnification  from  DA  personnel  where  conduct  within  the  scope 
of  official  duties  has  resulted  in  personal  liability  and  indemnifica¬ 
tion  is  in  the  best  interests  of  the  United  States.  Indemnification  is 
contigent  strictly  upon  an  appropriation  to  pay  the  judgment,  as  well 
as  availability  of  such  funds. 

b.  Individual  request  procedures.  An  individual  against  whom  an 
adverse  judgment  has  been  rendered  may  request  indemnification. 
The  request  must  include,  at  a  minimum,  the  following:  how  the 
employee  was  acting  within  the  scope  of  his  or  her  employment; 
whether  the  requestor  has  insurance  or  any  other  source  of  indemni¬ 
fication;  and,  how  reimbursement  is  in  the  best  interests  of  the 
United  States.  The  request  must  also  contain  the  following  state¬ 
ments:  "I  understand  that  acceptance  of  this  request  for  indemnifica¬ 
tion  for  processing  by  DA  does  not  constitute  an  acceptance  of  any 
obligation  to  make  such  a  payment.  I  also  understand  that  payment 
is  contingent  on  availability. of  funds  and  that  it  will  be  made  only  if 
such  is  determined  to  be  in  the  best  interests  of  the  United  States.” 
The  individual  should  attach  a  copy  of  relevant  documents,  for 
example,  court’s  opinion,  judgment,  and  other  allied  papers. 

c.  Supervisory  and  SJA  procedures.  The  request  for  indemnifica¬ 
tion  will  be  submitted  through  supervisory  channels  to  the  local  SJA 
or  legal  adviser.  Each  supervisor  will  make  a  recommendation  on 
the  propriety  of  reimbursement. 

d.  Chief,  Litigation  Division,  procedures.  Requests  for  indemnifi¬ 
cation  will  be  forwarded  to  the  Chief,  Litigation  Division.  The 
Chief,  Litigation  Division,  will  examine  the  submission  and,  after 
consultation  with  DOJ  or  other  agencies,  forward  the  packet  with 
his  or  her  recommendation  to  the  Army  General  Counsel.  The  Gen¬ 
eral  Counsel  will  obtain  a  final  decision  by  the  Secretary  of  the 
Army  or  his  or  her  designee  on  the  matter.  There  is  no  administra¬ 
tive  appeal  of  the  Secretary’s  (or  his  or  her  designee’s)  decision. 


REQUEST  FOR  REPRESENTATION 


I  request  that  the  Attorney  General  of  the  United  States,  or  his  or  her  agent,  designate 
counsel  to  defend  me  in  my  official  and  individual  capacities  in  the  case  of  John  Doe  v. 
Private  Paul  Jones,  now  pending  in  the  U.S.  District  Court  for  the  Eastern  District  of 
North  Carolina.  I  have  read  the  complaint  filed  in  this  case  and  I  declare  that  all  my 
actions  were  performed  in  my  official  capacity,  within  the  scope  of  my  official  duties,  and 


Figure  4-1.  Format  for  a  request  for  representation  using  an  unsworn  declaration  under  penalty  of  perjury  executed  within  the  United 
States 
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in  a  good  faith  belief  that  my  actions  conformed  to  the  law.  I  am  not  aware  of  any  pending 
related  criminal  investigation. 

I  understand  the  following:  if  my  request  for  representation  is  approved,  I  will  be 
represented  by  a  U.S.  Department  of  Justice  attorney;  that  the  United  States  is  not  re¬ 
quired  to  pay  any  final  adverse  money  judgment  rendered  against  me  personally,  although  I 
can  request  indemnification;  that  I  am  entitled  to  retain  private  counsel  at  my  own  ex¬ 
pense;  and,  that  the  Army  expresses  no  opinion  whether  I  should  or  should  not  retain  pri¬ 
vate  counsel . 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true  and  correct.  (See  28  USC 
1746. ) 

Executed  on:  (Date) 


( Signature ) 

PAUL  JONES 
PRIVATE,  U.S.  ARMY 


Figure  4-1.  Format  for  a  request  for  representation  using  an  unsworn  declaration  under  penalty  of  perjury  executed  within  the  United 

States  -  Continued 


DECLARATION 


I  am  currently  the  Commander  of  HHC,  6th  Armored  Division,  Bad  Vilbel,  Germany .  I  have 
read  the  allegations  concerning  Private  Paul  Jones  in  the  complaint  of  John  Doe  v.  Private 
Paul  Jones,  now  pending  in  the  U.S.  District  Court  for  the  Eastern  District  of  North 
Carolina. 

At  all  times  relevant  to  the  complaint,  I  was  Private  Jones'  company  commander.  His 
actions  relevant  to  this  case  were  performed  within  the  scope  of  his  official  duties  as 
Assistant  Charge  of  Quarters,  Company  B,  4th  Battalion,  325th  Parachute  Infantry  Regi¬ 
ment,  Fort  Bragg,  North  Carolina. 

I  declare  under  penalty  of  perjury  under  the  laws  of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  (28  USC  1746.) 

Executed  on:  (Date) 


(Signature) 

John  Smith 
Captain,  Infantry 


Figure  4-2.  Format  for  scope  of  employment  statement  using  an  unsworn  declaration  under  penalty  of  perjury  executed  outside  the 

United  States 


REQUEST  FOR  REPRESENTATION 

I  am  the  President  of  the  XYZ  Corporation.  I  request  the  Attorney  General  of  the  United 

Figure  4-3.  Format  for  contractor  request  for  representation 
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States  designate  counsel  to  defend  me  and  my  company  in  Doe  v.  XYZ,  Inc. ,  now 
U.S.  District  Court  for  the  Eastern  District  of  North  Carolina. 

I  understand  that  the  assumption  by  the  Attorney  General  of  the  defense  of  this  case  does 
not  alter  or  increase  the  obligations  of  the  United  States  under  United  States  Contract  No. 
WP-70-660415. 

I  further  agree  that  such  representation  will  not  be  construed  as  waiver  or  estoppel  to 
assert  any  rights  which  any  interested  party  may  have  under  said  contract. 

Executed  on:  (Date) 


(Signature) 

D.D.  TANGO 
PRESIDENT,  XYZ,  INC. 

Figure  4-3.  Format  for  contractor  request  for  representation  -  Continued 


Chapter  5 

Legal  Proceedings  Initiated  by  the  United  States 

Section  I 

Medical  Care  and  Property  Claims 

5-1.  General 

a.  Authorities. 

(1)  Federal  Medical  Care  Recovery  Act  (42  USC  2651).  The  act 
provides  for  the  recovery  of  medical  care  expenses  incurred  because 
of  a  tortfeasor’s  actions. 

(2)  Federal  Claims  Collection  Act  (31  USC  3711).  The  act 
provides  for  the  collection  of  claims  for  money  or  property  arising 
from  the  activities  of  Federal  agencies. 

(3)  Third-party  Collection  Program  (10  USC  1095).  The  statute 
provides  for  collection  of  reasonable  costs  of  health-care  services, 
provided  in  facilities  of  the  uniformed  services  to  covered  benefici¬ 
aries,  from  private  insurers  or  third-party  payers.  According  to  DOD 
Instruction  6010.15,  the  authority  to  settle  or  waive  a  DOD  claim 
under  the  act  is  delegated  to  TJAG  or  to  a  designee. 

(4)  Executive  Order  No.  12778,  Civil  Justice  Reform.  This  order 
establishes  several  requirements  on  Federal  agencies  involved  in 
litigation  or  contemplating  filing  an  action  on  behalf  of  the  United 
States. 

(5)  AR  27-20,  Claims.  Chapter  4  (Affirmative  Claims)  contains 
comprehensive  guidance  for  Recovery  Judge  Advocates  (RJAs)  in 
the  administrative  determination,  assertion,  collection,  settlement, 
and  waiver  of  claims  in  favor  of  the  U.S.  for  property  damage  and 
for  medical  care  claims. 

b.  Duties  and  Procedures.  According  to  AR  27-20,  chapter  14, 
the  Commander,  USARCS,  has  supervisory  responsibility  over  the 
administrative  processing  of  property  and  medical  care  claims  by 
RJAs.  The  Commander,  U.S.  Army  Health  Services  Command 
(HSC),  has  supervisory  responsibility  over  the  Third  Party  Collec¬ 
tion  Program  (TPCP).  The  HSC  TPCP  Implementation  Plan  effects 
DOD  Instruction  6010.15  and  establishes  procedures  for  processing 
TPC  claims.  The  Litigation  Division,  in  conjunction  with  DOJ  and 
U.S.  Attorneys,  is  responsible  for  pursuing,  through  litigation, 
claims  not  resolved  administratively.  DOJ  is  responsible  ultimately 
for  initiating  litigation  for  the  United  States.  (28  USC  515.) 

c.  Assertion  of  claims  on  behalf  of  the  United  States  by  private 
attorneys.  The  Army  incurs  potentially  recoverable  expenses  when  it 
provides  medical  care  to  soldiers  or  family  members  injured  by 
tortfeasors  (for  example,  a  soldier  is  hospitalized  after  an  automo¬ 
bile  accident).  When  injured  personnel  employ  a  private  attorney  to 
sue  the  tortfeasor,  it  may  be  in  the  Government’s  best  interests  to 


enter  into  an  agreement  with  the  private  attorney  to  include  the 
Army’s  medical  care  claim. 

d.  Statute  of  limitations.  There  is  a  3  year  statute  of  limitations 
for  actions  in  favor  of  the  U.S.  for  money  damages  founded  upon 
tort.  (28  USC  2415(b).)  Limitation  periods  can  vary,  however, 
depending  upon  the  theory  of  liability  and  the  jurisdiction  involved. 
RJAs  must  be  alert  to  the  applicable  limitation  period.  A  case 
referred  for  litigation  should  arrive  at  the  Litigation  Division  at  least 
6  months  before  the  expiration  of  the  limitation  period. 

e.  Reporting  of  recoveries.  Amounts  recovered  through  litigation 
will  be  reported  to  USARCS  by  Tort  Branch,  Litigation  Division, 
or,  where  referred  directly  to  a  U.S.  Attorney  or  the  Nationwide 
Central  Intake  Facility  (NCIF),  by  the  responsible  RJA. 

5-2.  Referral  of  medical  care  and  property  claims  for 
litigation 

a.  Criteria  for  referral  The  RJA  will  forward  the  claims  file  and 
a  litigation  report  (see  para  5-3)  through  USARCS  to  the  Litigation 
Division  when  the  claim  has  not  been  resolved  administratively  and 
any  of  the  following  conditions  exist: 

(1)  The  claim  exceeds  $5,000. 

(2)  The  claim  involves  collection  from  the  injured  party  or  his  or 
her  attorney. 

(3)  The  claim  raises  an  important  question  of  policy. 

(4)  There  is  potential  for  a  significant  precedent. 

b.  Alternative  methods.  When  none  of  the  conditions  cited  in  the 
preceding  subparagraph  are  present,  the  RJA  may  refer  the  claim 
directly  to  the  U.S.  Attorney  for  the  district  in  which  the  prospective 
defendant  resides.  Similar  property  claims  may  be  referred  through 
USARCS  to  DOJ’s  Nationwide  Central  Intake  Facility  (NCIF) 
rather  than  directly  to  the  U.S.  Attorney.  Notice  of  all  such  referrals 
shall  be  provided  through  USARCS  to  Tort  Branch,  Litigation  Divi¬ 
sion.  The  RJA  should  be  ready  to  provide  support  to  the  U.S. 
Attorney  if  requested. 

c.  Closing  Files.  A  file  referred  directly  to  the  U.S.  Attorney  will 
be  closed  if  the  U.S.  Attorney  determines  further  action  is  unwarran¬ 
ted.  If  the  RJA  disagrees,  the  file  should  be  forwarded  with  the 
RJA’s  recommendation  through  USARCS  to  the  Litigation  Division. 

5-3.  Preparation  of  claims  for  litigation 

a.  General.  In  preparing  a  referral  for  litigation,  the  RJA  will 
ensure  the  file  contains  at  least  the  following: 

(1)  A  litigation  report  (see  para  3-9)  that  demonstrates  a  factual 
basis  for  the  claim  and  a  theory  of  recovery  under  applicable  State 
law.  (See  Federal  Rules  of  Civil  Procedure  11) 

(2)  Copies  of  all  medical  records  and  bills  reflecting  the  reasona¬ 
ble  value  of  the  medical  care  furnished  to  the  injured  party,  includ¬ 
ing  DA  Form  263 1-R  (Medical  Care-Third  Party  Liability 
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Notification),  and  DA  Form  3154  (MSA  Invoice  and  Receipt). 
These  documents  should  be  authenticated  as  necessary  on  a  DA 
Form  4. 

(3)  Copies  of  all  documents  necessary  to  establish  the  value  of 
lost  or  damaged  property. 

b.  Transmittal  letter.  The  letter  of  transmittal  referring  the  claim 
for  litigation  should  briefly  summarize  the  facts  giving  rise  to  the 
claim  and  the  collection  actions  previously  taken  by  the  Army  and 
the  injured  party. 

Section  II 

Assertion  of  Other  Claims 

5-4.  Referral  to  the  Litigation  Division 

a.  General.  The  majority  of  cases  filed  on  behalf  of  the  United 
States  will  fall  under  section  I  of  this  chapter.  All  other  civil  cases 
that  cannot  be  resolved  administratively  or  by  direct  referral  to  DOJ 
will  be  forwarded  through  channels  to  the  Litigation  Division  with  a 
litigation  report.  (See  para  3-9.) 

b.  Government  contractors.  It  may  be  in  the  Government’s  best 
interest  to  authorize  a  Government  contractor,  whose  contract 
provides  for  the  reimbursement  of  necessary  legal  expenses,  to  em¬ 
ploy  private  counsel  to  initiate  legal  proceedings  against  a  third 
party.  To  obtain  authorization  to  employ  private  counsel  in  such 
instances  the  contractor  should  follow  the  procedures  in  paragraph 
3-7 c  of  this  regulation. 

5-5.  Proceedings  to  repossess  Government  real  property 
or  quarters  or  to  collect  delinquent  rent 

a.  General.  U.S.  Attorneys  are  authorized  to  accept  a  Federal 
agency’s  request  for  the  following  purposes:  to  initiate  an  action  to 
recover  possession  of  real  property  from  tenants,  trespassers,  and 
others;  to  enjoin  trespasses  on  Federal  property;  and,  to  collect 
delinquent  rentals  or  damages  for  use  and  occupancy  of  real  prop¬ 
erty  for  amounts  less  than  $200,000. 

b.  Procedures.  When  eviction  or  an  action  to  collect  delinquent 
rent  is  necessary,  the  SJA  or  legal  adviser  will  notify  General 
Litigation  Branch,  Litigation  Division,  of  the  situation.  If  approved 
by  the  Litigation  Division,  the  SJA  or  legal  adviser  may  ask  the 
U.S.  Attorney  to  file  suit.  A  copy  of  the  complaint  will  be  sent  to 
the  Litigation  Division.  DOJ  can  take  action  to  evict  the  occupants 
for  violation  of  the  terms  of  occupancy  and  collect  delinquent  rent 
or  other  charges.  Once  the  matter  has  been  referred  to  the  U.S. 
Attorney,  payments  for  rent  should  be  sent  to  the  U.S.  Attorney. 
(See  AR  210-50,  chap  2.) 


Chapter  6 

Environmental  Litigation 

6-1.  Scope 

This  chapter  contains  guidance,  policies,  and  procedures  applicable 
to  all  environmental  and  natural  resources  civil  litigation  and  admin¬ 
istrative  proceedings  involving  missions  and  functions  of  DA,  its 
major  and  subordinate  commands,  all  installations  presently  or 
previously  managed  by  DA,  and  all  other  sites  or  issues  in  which 
DA  has  a  substantial  interest.  In  this  chapter,  “litigation”  includes 
civil  administrative  proceedings. 

6-2.  Duties  and  procedures 

a.  Water  Rights.  The  Environmental  Law  Division  will  conduct 
direct  liaison  with  DOJ  and  will  represent  DA  in  State  and  Federal 
litigation  relating  to  availability  and  allocation  of  surface  and 
ground  water  and  the  establishment  and  protection  of  water  rights 
for  Army  military  installations  and  activities.  This  will  include  liti¬ 
gation  in  State  general  adjudications  of  water  rights  under  the 
McCarran  Amendment,  43  USC  666,  for  Army  military  installations 
and  activities.  Such  litigation  relating  solely  to  COE  civil  works 


projects  or  activities  will  be  handled  by  attorneys  under  the  techni¬ 
cal  supervision  of  the  Chief  Counsel,  COE.  With  respect  to  any 
general  adjudication  which  could  affect  the  civil  works  or  real 
property  functions  of  COE,  The  Judge  Advocate  General,  acting 
through  the  Chief,  Environmental  Law  Division,  and  the  Chief 
Counsel,  COE,  will  determine  jointly  which  office  should  maintain 
primary  direct  liaison  with  DOJ  and  will  scope  and  execute  appro¬ 
priate  coordination  with  each  other  and  with  the  General  Counsel 
with  respect  to  that  litigation. 

b.  Navigable  Waters.  The  Chief  Counsel,  COE,  will  conduct  di¬ 
rect  liaison  with  DOJ  and  represent  DA  in  civil  litigation  involving 
activities  in  or  across  navigable  waters  of  the  United  States  or  other 
activities  regulated  under  the  Rivers  and  Harbors  Act  of  1899,  33 
USC  401  et  seq. 

c.  Waters  of  the  United  States.  The  Chief  Counsel,  COE,  will 
conduct  direct  liaison  with  DOJ  and  represent  DA  in  civil  litigation 
involving  The  Clean  Water  Act  404  (See  33  USC  1344)  permit 
authority  of  COE  over  the  discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States. 

d.  Enforcement.  Environmental  Law  Division  will  conduct  direct 
liaison  with  DOJ  and  represent  DA  in  all  civil  litigation  involving 
citizen  or  State  enforcement  of  applicable  State,  Federal,  and  local 
requirements  respecting  the  control  or  abatement  of  pollution  and 
involving  the  management  of  hazardous  wastes,  with  respect  to  the 
missions  and  functions  of,  and  Federal  facilities  owned  or  controlled 
by,  DA,  except  for  civil  works  facilities. 

e.  Environmental  Response. 

(1)  Except  as  provided  in  (2)  below,  the  Environmental  Law 
Division  will  conduct  direct  liaison  with  DOJ  and  represent  DA  in 
all  civil  litigation  seeking  declaratory  or  injunctive  relief  or  involv¬ 
ing  claims  of  Army  liability  for  the  costs  of  response  at  Federal 
facilities  currently  owned  or  controlled  by  DA  and  at  other  sites 
where  the  Army  potentially  is  a  responsible  party. 

(2)  The  Chief  Counsel,  COE,  will  conduct  direct  liaison  with 
DOJ  and  represent  DA  in  all  civil  litigation  seeking  declaratory  or 
injunctive  relief  or  involving  claims  of  Army  liability  for  the  costs 
of  response  at  civil  works  facilities,  at  former  defense  sites  or  at 
other  sites  where  the  Army  potentially  is  a  responsible  party  due  to 
the  response  actions  of  the  COE  or  its  contractors. 

f.  Fish  and  Wildlife,  and  Plants.  The  Environmental  Law  Divi¬ 
sion  will  conduct  direct  liaison  with  DOJ  and  represent  DA  in  civil 
litigation  involving  citizen  or  State  enforcement  of  applicable  State, 
Federal,  and  local  laws  governing  conservation  of  plant,  fish,  and 
wildlife  resources  at  Federal  facilities  owned  or  controlled  by  DA, 
except  that  such  litigation  relating  solely  to  the  real  estate,  civil 
works,  navigation  and  Clean  Water  Act  404  (See  33  USC  1344) 
permit  functions  and  activities  of  the  COE  will  be  handled  by 
attorneys  under  the  technical  supervision  of  the  Chief  Counsel, 
COE. 

g.  Toxic  Torts. 

(1)  Except  as  otherwise  provided  in  this  regulation,  The  Environ¬ 
mental  Law  Division  will  conduct  direct  liaison  with  DOJ  and 
represent  DA  in  all  civil  litigation  involving  claims  of  tort  liability 
for  exposure  to  environmental  contamination  emanating  from  Fed¬ 
eral  facilities  owned  or  controlled  by  DA. 

(2)  The  Litigation  Division  will  conduct  liaison  with  DOJ  and 
represent  DA  in  civil  litigation  involving  claims  of  tort  liability  for 
singular  and  discrete  incidents  of  exposure  to  environmental  con¬ 
tamination  emanating  from  any  Federal  facility  owned  or  controlled 
by  DA. 

(3)  The  Chief  Counsel,  COE,  will  conduct  direct  liaison  with 
DOJ  and  will  represent  DA  in  civil  litigation  involving  claims  of 
tort  liability  for  exposure  to  environmental  contamination  (including 
singular  and  discrete  incidents)  emanating  from  any  civil  works 
activities  under  the  jurisdiction  of  the  Secretary  of  the  Army. 

(4)  The  Chief  Counsel,  COE,  and  the  Chief,  Environmental  Law 
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Division,  will  confer  and  jointly  determine  which  office  will  con¬ 
duct  direct  liaison  with  DOJ  and  represent  DA  in  civil  litigation 
involving  all  other  claims  of  toxic  tort  liability. 


Chapter  7 

Release  of  Information  and  Appearance  of 


Section  I 
Scope 

7-1.  General 

a.  Introduction.  This  chapter  implements  DOD  Directive  5405.2 
(See  appendix  C  and  32  CFR  97.)  It  governs  the  release  of  official 
information  and  the  appearance  of  present  and  former  DA  personnel 
as  witnesses  in  response  to  requests  for  interviews,  notices  of  depo¬ 
sitions,  subpoenas,  and  other  requests  or  orders  related  to  judicial  or 
quasi-judicial  proceedings.  Requests  for  records,  if  not  in  the  nature 
of  legal  process,  should  be  processed  under  AR  25-55  or  AR 
340-21.  This  chapter  pertains  to  any  request  for  witnesses,  docu¬ 
ments,  or  information  for  all  types  of  litigation,  including  requests 
by  private  litigants,  requests  by  State  or  U.S.  attorneys,  requests  by 
foreign  officials  or  tribunals,  subpoenas  for  records  or  testimony, 
notices  of  depositions,  interview  requests,  civil  cases,  criminal 
proceedings,  private  litigation,  or  litigation  in  which  the  United 
States  has  an  interest. 

b.  Definitions.  (See  glossary.) 

7-2.  Policy 

a.  General  Rule.  Except  as  authorized  by  this  chapter,  present  or 
former  DA  personnel  will  not  disclose  official  information  (see 
glossary)  in  response  to  subpoenas,  court  orders,  or  requests. 

b.  Exception.  Present  or  former  DA  personnel  may  disclose  offi¬ 
cial  information  if  they  obtain  the  written  approval  of  the  appropri¬ 
ate  SJA  or  legal  adviser  or  the  Litigation  Division. 

c.  Referral  to  deciding  official.  If  present  or  former  DA  personnel 
receive  a  subpoena,  court  order,  request  for  attendance  at  a  judicial 
or  quasi-judicial  proceeding,  or  request  for  an  interview  related  to 
actual  or  potential  litigation,  and  it  appears  the  subpoena,  order,  or 
request  seeks  disclosures  described  in  a  above,  the  individual  imme¬ 
diately  should  advise  the  appropriate  SJA  or  legal  adviser.  If  the 
SJA  or  legal  adviser  informally  cannot  satisfy  the  subpoena,  order, 
or  request  per  sections  II  and  III  of  this  chapter,  he  or  she  should 
consult  with  the  Litigation  Division. 

d.  Requester’s  responsibilities.  Individuals  seeking  official  infor¬ 
mation  must  submit,  at  least  14  days  before  the  desired  date  of 
production,  a  specific  written  request  setting  forth  the  nature  and 
relevance  of  the  official  information  sought.  (Requesters  can  be 
referred  to  32  CFR  516,  subpart  G,  which  codifies  this  regulation). 
Subject  to  paragraph  7-8o  of  this  regulation,  present  and  former  DA 
personnel  may  only  produce,  disclose,  release,  comment  upon,  or 
testify  concerning  those  matters  specified  in  writing  and  properly 
approved  by  the  SJA  or  legal  adviser  or  the  Litigation  Division. 
(See  United  States  ex.  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1951).) 

e.  Litigation  in  which  the  United  States  has  an  interest.  If  a 
subpoena,  order,  or  request  relates  to  litigation  in  which  the  United 
States  has  an  interest  and  for  which  litigation  responsibility  has  not 
been  delegated,  the  SJA  or  legal  adviser  will  coordinate  with  the 
Litigation  Division  under  paragraph  7-3  of  this  regulation. 

f.  Motions  to  stay  or  quash  subpoenas.  A  subpoena  should  never 
be  ignored,  and  an  SJA  or  legal  adviser  should  seek  assistance  from 
Litigation  Division  or  the  U.S.  Attorney’s  office  whenever  neces¬ 
sary.  If  a  response  to  a  subpoena  or  order  is  required  before  a 
release  determination  can  be  made  or  before  the  Litigation  Division 
or  the  U.S.  Attorney  can  be  contacted,  the  SJA  or  legal  adviser  will 
do  the  following: 


(1)  Furnish  the  court  or  tribunal  a  copy  of  this  regulation  (Re¬ 
printed  in  32  CFR  516,  subpart  G)  and  applicable  case  law  (See 
United  States  ex.  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1951).) 

(2)  Inform  the  court  or  tribunal  that  the  requesting  individual  has 
not  complied  with  this  chapter,  as  set  out  in  32  C.F.R.  Parts  97  & 
516,  or  that  the  subpoena  or  order  is  being  reviewed. 

(3)  Seek  to  stay  the  subpoena  or  order  pending  the  requestor’s 
compliance  with  this  chapter  or  final  determination  by  the  Litigation 
Division. 

(4)  If  the  court  or  other  tribunal  declines  to  quash  or  stay  the 
subpoena  or  order,  inform  Litigation  Division  immediately  so  a 
decision  can  be  made  whether  to  challenge  the  subpoena  or  order.  If 
the  Litigation  Division  decides  not  to  challenge  the  subpoena  or 
order,  the  affected  personnel  will  comply  with  the  subpoena  or 
order.  If  the  Litigation  Division  decides  to  challenge  the  subpoena 
or  order,  it  will  direct  the  affected  personnel  to  respectfully  decline 
to  comply  with  the  subpoena  or  order.  (See  United  States  ex.  rel. 
Touhy  v.  Ragen,  340  U.S.462  (1951).) 

g.  Classified  or  sensitive  information.  Only  Litigation  Division 
may  authorize  the  release  of  official  information  or  appearance  of 
DA  personnel  as  witnesses  in  litigation  involving  terrorism,  espio¬ 
nage,  nuclear  weapons,  or  intelligence  sources  and  methods. 

h.  Requests  for  Inspector  General  records  or  testimony.  IG  re¬ 
cords,  and  information  obtained  through  performance  of  IG  duties, 
are  official  information  under  the  exclusive  control  of  the  Secretary 
of  the  Army.  (See  AR  20-1,  chap  3.)  IG  records  frequently  contain 
sensitive  official  information  that  may  be  classified  or  obtained 
under  guarantees  of  confidentiality.  When  justification  exists,  DA 
attorneys  will  seek  court  protection  from  disclosure  of  IG  records 
and  information.  DA  personnel  will  not  release  IG  records  or  dis¬ 
close  information  obtained  through  performance  of  IG  duties  with¬ 
out  the  approval  of  the  Secretary  of  the  Army,  The  Inspector 
General,  TIG  Legal  Advisor,  or  the  Chief,  Litigation  Division. 
When  IG  personnel  receive  a  subpoena,  court  order,  request  for 
attendance  at  a  judicial  or  quasi-judicial  proceeding,  or  a  request  for 
an  interview  that  the  IG  reasonably  believes  is  related  to  actual  or 
potential  litigation  concerning  IG  records  or  related  information, 
they  should  immediately  notify  The  Inspector  General  Legal  Ad¬ 
viser  or  the  Chief,  Litigation  Division.  IG  personnel  will  follow  the 
guidance  of  this  chapter  concerning  actions  to  be  taken  regarding 
disclosure  and  testimony. 

7-3.  Referral  to  HQDA 

a.  General.  If  the  SJA  or  legal  adviser  is  unable  to  resolve  the 
matter,  it  will  be  referred  for  approval  or  action  by  the  Litigation 
Division  under  this  chapter,  by  the  most  expeditious  means,  to 
General  Litigation  Branch,  Litigation  Division,  with  the  following 
exceptions: 

(1)  Those  involving  a  case  assigned  to  another  branch  of  Litiga¬ 
tion  Division  will  be  submitted  to  that  branch  (appendix  B). 

(2)  Those  involving  affirmative  litigation  (for  example,  medical 
care  recovery  or  Army  property  damage  or  loss  cases)  under  chapter 
5  will  be  submitted  to  Tort  Branch. 

(3)  Those  involving  patents,  copyrights,  privately  developed  tech¬ 
nical  information,  or  trademarks  will  be  submitted  to  the  Intellectual 
Property  Law  Division. 

(4)  Those  involving  taxation  will  be  submitted  to  the  Contract 
Law  Division. 

(5)  Those  involving  communication,  transportation,  or  utility 
service  proceedings  will  be  submitted  to  the  Regulatory  Law  Office. 

(6)  Those  involving  environmental  matters  will  be  submitted  to 
the  Environmental  Law  Division. 

(7)  Those  involving  contract  appeals  cases  before  the  ASBCA 
will  be  submitted  to  the  Contract  Appeals  Division. 

(8)  Those  involving  procurement  fraud,  including  Qui  Tam  cases, 
will  be  submitted  to  the  Procurement  Fraud  Division. 

b.  Information  to  be  submitted.  When  referring  matters  pursuant 
to  a  above,  the  following  data  should  be  provided: 

(1)  Parties  (named  or  prospective)  to  the  proceeding,  their  attor¬ 
neys,  and  case  number,  where  appropriate. 
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(2)  Party  making  the  request  (if  a  subpoena,  indicate  moving 
party)  and  his  or  her  attorney, 

(3)  Name  of  tribunal  in  which  the  proceeding  is  pending. 

(4)  Nature  of  the  proceeding. 

(5)  Date  of  receipt  of  request  or  date  and  place  of  service  of 
subpoena. 

(6)  Name,  grade,  position,  and  organization  of  person  receiving 
request  or  served  with  subpoena. 

(7)  Date,  time,  and  place  designated  in  request  or  subpoena  for 
production  of  information  or  appearance  of  witness. 

(8)  Nature  of  information  sought  or  document  requested,  and 
place  where  document  is  maintained. 

(9)  A  copy  of  each  document  requested.  Contact  the  appropriate 
office  at  HQDA  if  this  would  be  burdensome  and  unnecessary  to  a 
decision  whether  to  release,  redact,  or  withhold  a  particular 
document. 

(10)  Name  of  requested  witness,  expected  testimony,  requested 
appearance  time  and  date,  and  whether  witness  is  reasonably 
available. 

(11)  Analysis  of  the  problem  with  recommendations. 

Section  II 

Release  of  Records  in  Connection  With  Litigation 

7-4.  Release  of  Army  and  other  agency  records 

a.  Preservation  of  originals.  To  preserve  the  integrity  of  DA 
records,  DA  personnel  will  submit  properly  authenticated  copies 
rather  than  originals  of  documents  or  records  for  use  in  legal 
proceedings,  unless  directed  otherwise  by  the  Litigation  Division. 
(See  28  USC  1733.) 

b.  Authentication  of  copies.  Copies  of  DA  records  approved  for 
release  can  be  authenticated  for  introduction  in  evidence  by  use  of 
DA  Form  4.  (See  para  3-11  for  instructions.) 

(1)  Records  maintained  in  U.S.  Army  Engineer  Districts  and  Di¬ 
visions  will  be  forwarded  to  HQDA  (CECC-K),  WASH  DC 
20314-1000. 

(2)  All  other  records  will  be  forwarded  to  the  appropriate  office 
at  HQDA.  (See  para  7-3  above.) 

c.  Fees  and  charges.  AR  37-60  prescribes  the  schedule  of  fees 
and  charges  for  searching,  copying,  and  certifying  Army  records  for 
release  in  response  to  litigation-related  requests. 

d.  Release  of  records  of  other  agencies.  Normally,  an  individual 
requesting  records  originating  in  agencies  outside  DA  (that  is,  FBI 
reports,  local  police  reports,  civilian  hospital  records)  that  are  also 
included  in  Army  records  should  be  advised  to  direct  his  or  her 
inquiry  to  the  originating  agency. 

7-5.  Determination  of  release  authorization 

a.  Policy.  DA  policy  is  to  make  official  information  reasonably 
available  for  use  in  Federal  and  State  courts  and  by  other  Govern¬ 
mental  bodies  unless  the  information  is  classified,  privileged,  or 
otherwise  protected  from  public  disclosure. 

b.  Releasability  factors.  In  deciding  whether  to  authorize  release 
of  official  information,  the  deciding  official  should  consider  the 
following: 

(1)  Has  the  requester  complied,  with  DA  policy  governing  the 
release  of  official  documents  in  paragraph  l-2d  above? 

(2)  Is  the  request  unduly  burdensome  or  otherwise  inappropriate 
under  the  applicable  court  rules? 

(3)  Is  the  disclosure  appropriate  under  the  rules  of  procedure 
governing  the  matter  in  which  the  request  arose? 

(4)  Would  the  disclosure  violate  a  statute,  executive  order,  regu¬ 
lation,  or  directive? 

(5)  Is  the  disclosure  appropriate  under  the  relevant  substantive 
law  concerning  privilege? 

(6)  Would  the  disclosure  reveal  information  properly  classified 
pursuant  to  the  DOD  Information  Security  Program  under  AR 
380-5,  unclassified  technical  data  withheld  from  public  release  pur¬ 
suant  to  32  CFR  250,  or  other  matters  exempt  from  unrestricted 
disclosure? 
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(7)  Would  disclosure  interfere  with  ongoing  enforcement 
proceedings,  compromise  constitutional  rights,  reveal  the  identity  of 
an  intelligence  source  or  confidential  informant,  disclose  trade  se¬ 
crets  or  confidential,  commercial,  or  financial  information,  or,  other¬ 
wise  be  inappropriate  under  the  circumstances? 

(8)  Would  the  disclosure  violate  any  person’s  expectation  of  con¬ 
fidentiality  or  privacy? 

7-6.  Records  determined  to  be  releasable 

If  the  deciding  official,  after  considering  the  factors  set  forth  in 
paragraph  7-5  above,  determines  that  all  or  part  of  requested  official 
records  are  releasable,  copies  of  the  records  should  be  furnished  to 
the  requester. 

7-7.  Records  determined  not  to  be  releasable 

a.  General.  If  the  deciding  official,  after  considering  the  factors 
in  paragraph  7-5  above,  determines  that  all  or  part  of  requested 
official  records  should  not  be  released,  he  or  she  will  communicate 
promptly  and  directly  with  the  attorney  or  individual  who  caused  the 
issuance  of  the  subpoena,  order,  or  request  and  seek  to  resolve  the 
matter  informally.  If  the  subpoena  or  order  is  invalid,  he  or  she 
should  explain  the  basis  of  the  invalidity.  The  deciding  official 
should  also  explain  why  the  records  requested  are  privileged  from 
release.  The  deciding  official  should  attempt  to  obtain  the  agreement 
of  the  requester  to  withdraw  the  subpoena,  order,  or  request  or  to 
modify  the  subpoena,  order,  or  request  so  that  it  pertains  only  to 
records  which  may  be  released.  (See  fig  7-1,  Sample  Touhy  letter.) 

b.  Information  protected  by  the  Privacy  Act. 

(1)  A  subpoena  duces  tecum  or  other  legal  process  signed  by  an 
attorney  or  clerk  of  court  for  records  protected  by  the  Privacy  Act,  5 
USC  552a,  does  not  justify  the  release  of  the  protected  records.  The 
deciding  official  should  explain  to  the  requester  that  the  Privacy  Act 
precludes  disclosure  of  records  in  a  system  of  records  without  the 
written  consent  of  the  subject  of  the  records  or  “pursuant  to  the 
order  of  a  court  of  competent  jurisdiction.”  (See  5  USC 
552a(b)(l  1).)  An  “order  of  the  court”  ,  for  the  purpose  of  subsection 
5  USC  552a(b)(  11),  is  an  order  or  writ  requiring  the  production  of 
the  records,  signed  by  a  judge  or  magistrate. 

(2)  Unclassified  records  otherwise  privileged  from  release  under 
5  USC  552a  may  be  released  to  the  court  under  either  of  the 
following  conditions: 

(a)  The  subpoena  is  accompanied  by  an  order  signed  by  a  judge 
or  magistrate,  or  such  order  is  served  separately,  that  orders  the 
person  to  whom  the  records  pertain  to  release  the  specific  records, 
or  that  orders  copies  of  the  records  be  delivered  to  the  clerk  of 
court,  and  indicates  that  the  court  has  determined  the  materiality  of 
the  records  and  the  nonavailability  of  a  claim  of  privilege. 

(b)  The  clerk  of  the  court  is  empowered  by  local  statute  or 
practice  to  receive  the  records  under  seal  subject  to  request  that  they 
be  withheld  from  the  parties  until  the  court  determines  whether  the 
records  are  material  to  the  issues  and  until  any  question  of  privilege 
is  resolved. 

(3)  Subpoenas  for  alcohol  abuse  or  drug  abuse  treatment  records 
must  be  processed  under  42  USC  290dd-3  and  290ee-3,  and  Public 
Health  Service  regulations  published  at  42  CFR  2.1  -  2.67. 

(4)  Upon  request,  SJAs  and  legal  advisers  may  furnish  to  the 
attorney  for  the  injured  party  or  the  tortfeasor’s  attorney  or  insur¬ 
ance  company  a  copy  of  the  narrative  summary  of  medical  care  that 
relates  to  a  claim  under  chapter  5  of  this  regulation.  If  additional 
medical  records  are  requested,  only  those  that  directly  pertain  to  the 
pending  action  will  be  furnished.  If  furnishing  copies  of  medical 
records  would  prejudice  the  cause  of  action,  the  matter  will  be 
reported  to  the  Litigation  Division. 

c.  Referral  to  the  Litigation  Division.  If  the  SJA  or  legal  adviser 
is  not  able  to  resolve  a  request  for  Army  records  informally,  he  or 
she  should  contact  the  Litigation  Division. 

(1)  The  Litigation  Division  may  respond  to  subpoenas  or  orders 
for  records  privileged  from  release  by  informing  the  local  U.S. 
Attorney  about  the  subpoena  and  requesting  that  office  file  a  motion 
to  quash  the  subpoena  or  a  motion  for  a  protective  order.  The 
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records  privileged  from  release  should  be  retained  by  the  custodian 
pending  the  court’s  ruling  upon  the  Government’s  motion. 

(2)  When  a  motion  to  quash  or  for  a  protective  order  is  not  filed, 
or  the  motion  is  unsuccessful,  and  the  appropriate  DA  official  has 
determined  that  no  further  efforts  will  be  made  to  protect  the  re¬ 
cords,  copies  of  the  records  (authenticated  if  necessary)  will  be 
submitted  to  the  court  (or  to  the  clerk  of  court)  in  response  to  the 
subpoena  or  order. 

d.  Classified  and  privileged  materials.  Requests  from  DOJ,  U.S. 
Attorneys,  or  attorneys  for  other  Governmental  entities  for  records 
that  are  classified  or  otherwise  privileged  from  release  will  be  re¬ 
ferred  to  the  Litigation  Division.  (See  para  7-2 g.) 

Section  III 

DA  Personnel  as  Witnesses  in  Private  Litigation 

7-8.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Policy.  The  involvement  of  present  or  former  DA  personnel  in 
private  litigation  is  solely  a  personal  matter  between  the  witness  and 
the  requesting  party,  unless  one  or  more  of  the  following  conditions 
apply: 

(1)  The  testimony  involves  official  information. (See  glossary.) 

(2)  The  witness  is  to  testify  as  an  expert. 

(3)  The  absence  of  the  witness  from  duty  will  interfere  seriously 
with  the  accomplishment  of  a  military  mission. 

b.  Former  DA  personnel.  Former  DA  personnel  may  freely  re¬ 
spond  to  requests  for  interviews  and  subpoenas  except  in  instances 
involving  official  information  (o(l)  above)  or  concerning  expert 
testimony  prohibited  by  paragraph  7-10  below.  In  those  instances, 
the  subject  of  the  request  or  subpoena  should  take  the  action  speci¬ 
fied  in  paragraphs  7-2c  and  7-3  of  this  regulation. 

c.  Present  DA  personnel.  Present  DA  personnel  will  refer  all 
requests  for  interviews  and  subpoenas  for  testimony  in  private  litiga¬ 
tion  through  their  supervisor  to  the  appropriate  SJA  or  legal  adviser. 

d.  Discretion  to  testify.  Any  individual  not  wishing  to  grant  an 
interview  or  to  testify  concerning  private  litigation  may  seek  the 
advice  of  an  Army  attorney  concerning  the  consequences,  if  any,  of 
refusal.  Any  individual  not  authorized  to  consult  with  Army  counsel 
should  consult  with  private  counsel,  at  no  expense  to  the 
Government. 

7-9.  Official  Information 

a.  In  instances  involving  paragraph  7-8a(l)  above,  the  matter 
will  be  referred  to  the  SJA  or  legal  adviser  serving  the  organization 
of  the  individual  whose  testimony  is  requested,  or  to  HQDA  pur¬ 
suant  to  paragraph  7-3 a  above.  The  deciding  official  will  determine 
whether  to  release  the  information  sought  under  the  principles  estab¬ 
lished  in  paragraph  7-5  above.  If  funding  by  the  United  States  is 
requested,  see  paragraph  7-1 6d  of  this  regulation. 

b.  If  the  deciding  official  determines  that  the  information  may  be 
released,  the  individual  will  be  permitted  to  be  interviewed,  de¬ 
posed,  or  to  appear  as  a  witness  in  court  provided  such  interview  or 
appearance  is  consistent  with  the  requirements  of  paragraphs  7-10 
and  7-11  below.  (See,  for  example,  fig  7-2.)  A  JA  or  DA  civilian 
attorney  should  be  present  during  any  interview  or  testimony  to  act 
as  legal  representative  of  the  Army.  If  a  question  seeks  information 
not  previously  authorized  for  release,  the  legal  representative  will 
advise  the  witness  not  to  answer.  If  necessary  to  avoid  release  of  the 
information,  the  legal  representative  will  advise  the  witness  to  ter¬ 
minate  the  interview  or  deposition,  or  in  the  case  of  testimony  in 
court,  advise  the  judge  that  DOD  directives  and  Army  regulations 
preclude  the  witness  from  answering  without  HQDA  approval. 
Every  effort  should  be  made,  however,  to  substitute  releasable  infor¬ 
mation  and  to  continue  the  interview  or  testimony. 

7-10.  Expert  witnesses 

a.  General  rule.  Present  DA  personnel  will  not  provide,  with  or 
without  compensation,  opinion  or  expert  testimony  either  in  private 
litigation  or  in  litigation  in  which  the  United  States  has  an  interest 
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for  a  party  other  than  the  United  States.  Former  DA  personnel  will 
not  provide,  with  or  without  compensation,  opinion  or  expert  testi¬ 
mony  concerning  official  information,  subjects,  or  activities  either  in 
private  litigation  or  in  litigation  in  which  the  United  States  has  an 
interest  for  a  party  other  than  the  United  States.  (See  fig  7-3.)  An 
SJA  or  legal  adviser  is  authorized  to  deny  a  request  for  expert 
testimony,  which  decision  may  be  appealed  to  the  Litigation 
Division. 

b.  Exception  to  the  general  prohibition.  If  a  requester  can  show 
exceptional  need  or  unique  circumstances,  and  the  anticipated  testi¬ 
mony  will  not  be  adverse  to  the  interests  of  the  United  States,  the 
Litigation  Division  may  grant  special  written  authorization  for  pres¬ 
ent  or  former  DA  personnel  to  testify  as  expert  or  opinion  witnesses 
at  no  expense  to  the  United  States.  In  no  event,  may  present  or 
former  DA  personnel  furnish  expert  or  opinion  testimony  in  a  case 
in  which  the  United  States  has  an  interest  for  a  party  whose  interests 
are  adverse  to  the  interests  of  the  United  States. 

c.  Exception  for  AMEDD  personnel.  Members  of  the  Army  medi¬ 
cal  department  or  other  qualified  specialists  may  testify  in  private 
litigation  with  the  following  limitations  (see  fig  7-4): 

(1)  The  litigation  involves  patients  they  have  treated,  investiga¬ 
tions  they  have  made,  laboratory  tests  they  have  conducted,  or  other 
actions  they  have  taken  in  the  regular  course  of  their  duties. 

(2)  They  limit  their  testimony  to  factual  matters  such  as  the 
following:  their  observations  of  the  patient  or  other  operative  facts; 
the  treatment  prescribed  or  corrective  action  taken;  course  of  recov¬ 
ery  or  steps  required  for  repair  of  damage  suffered;  and,  contem¬ 
plated  future  treatment. 

(3)  Their  testimony  may  not  extend  to  expert  or  opinion  testimo¬ 
ny,  to  hypothetical  questions,  or  to  a  prognosis. 

d.  Court-ordered  expert  or  opinion  testimony.  If  a  court  or  other 
appropriate  authority  orders  expert  or  opinion  testimony,  the  witness 
will  notify  the  Litigation  Division  immediately.  If  the  Litigation 
Division  determines  it  will  not  challenge  the  subpoena  or  order,  the 
witness  will  comply  with  the  subpoena  or  order.  If  directed  by  the 
Litigation  Division,  however,  the  witness  will  decline  respectfully  to 
comply  with  the  subpoena  or  order.  (See  United  States  ex.  rel. 
Touhy  v.  Ragen,  340  U.S.  462  (1951).) 

e.  Expert  witness  fees.  All  fees  tendered  to  present  DA  personnel 
as  an  expert  or  opinion  witness,  to  the  extent  they  exceed  actual 
travel,  meals,  and  lodging  expenses  of  the  witness,  will  be  remitted 
to  the  Treasurer  of  the  United  States. 

7-11.  Interference  with  mission 

If  the  absence  of  a  witness  from  duty  will  interfere  seriously  with 
the  accomplishment  of  a  military  mission,  the  SJA  or  legal  adviser 
will  advise  the  requesting  party  and  attempt  to  make  alternative 
arrangements.  If  these  efforts  fail,  the  SJA  or  legal  adviser  will  refer 
the  matter  to  the  Litigation  Division. 

Section  IV 

Litigation  in  Which  the  United  States  Has  an  Interest 

7-12.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Referral  to  a  deciding  official.  Requests,  subpoenas,  or  orders 
for  official  information,  interviews,  or  testimony  of  present  or  for¬ 
mer  DA  personnel  in  litigation  or  potential  litigation  in  which  the 
United  States  has  an  interest,  including  requests  from  DOJ,  will  be 
resolved  by  the  SJA  or  legal  adviser  pursuant  to  the  principles  of 
this  chapter.  The  Litigation  Division  will  be  consulted  on  issues  that 
cannot  be  resolved  by  the  SJA  or  legal  adviser. 

b.  Reassignment  of  witnesses.  When  requested  by  the  U.S.  Attor¬ 
ney,  the  SJA  or  legal  adviser  will  ensure  that  no  witnesses  are 
reassigned  from  the  judicial  district  without  advising  the  DOJ  attor¬ 
ney.  If  a  witness  is  vital  to  the  Government’s  case  and  trial  is 
imminent,  the  SJA  or  legal  adviser  should  make  informal  arrange¬ 
ments  to  retain  the  witness  in  the  command  until  trial.  If  this  is  not 
feasible,  or  if  a  satisfactory  arrangement  cannot  be  reached  with  the 
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DOJ  attorney,  the  SJA  or  legal  adviser  should  notify  the  Litigation 
Division. 

7-13.  Expert  witnesses 

Requests  for  present  or  former  DA  personnel  as  expert  or  opinion 
witnesses  from  DOJ  or  other  attorneys  representing  the  United 
States  will  be  referred  to  the  Litigation  Division  unless  the  request 
involves  a  matter  that  has  been  delegated  by  the  Litigation  Division 
to  an  SJA  or  legal  adviser.  In  no  event,  may  present  or  former  DA 
personnel  furnish  expert  or  opinion  testimony  in  a  case  in  which  the 
United  States  has  an  interest  for  a  party  whose  interests  are  adverse 
to  the  interests  of  the  United  States. 

7-14.  News  media  and  other  inquiries 

News  media  inquiries  regarding  litigation  or  potential  litigation  will 
be  referred  to  the  appropriate  public  affairs  office.  DA  personnel 
will  not  comment  on  any  matter  presently  or  potentially  in  litigation 
without  proper  clearance.  Local  public  affairs  officers  will  refer 
press  inquiries  to  HQDA  (SAPA),  WASH  DC  20310-1500,  with 
appropriate  recommendations  for  review  and  approval  by  the  Office 
of  the  Chief  of  Public  Affairs.  All  releases  of  information  regarding 
actual  or  potential  litigation  will  be  coordinated  with  the  Litigation 
Division  prior  to  release. 

Section  V 

Status,  Travel,  and  Expenses  of  Witnesses 

7-15.  Witnesses  for  the  United  States 

a.  Status  of  witness.  A  soldier  authorized  to  appear  as  a  witness 
for  the  United  States,  including  those  authorized  to  appear  under 
paragraph  l-\6d below,  will  be  placed  on  temporary  duty.  If  USAR 
or  NG  personnel  are  requested  as  witnesses  for  the  United  States, 
and  if  their  testimony  arises  from  their  active  duty  service,  they 
should  be  placed  on  active  duty  to  testify.  The  status  of  a  civilian 
employee  will  be  determined  under  Federal  Personnel  Manual  630, 
subchapter  10.  DA  personnel  who  appear  as  necessary  witnesses  for 
a  party  asserting  the  Government’s  claim  for  medical  care  expenses 
are  witnesses  for  the  United  States. 

b.  Travel  arrangements.  Travel  arrangements  for  witnesses  for 
the  United  States  normally  are  made  by  DOJ  through  the  Litigation 
Division  for  other  than  local  travel.  The  Litigation  Division  will 
issue  instructions  for  this  travel,  including  fund  citation,  to  the 
appropriate  commander.  A  U.S.  Attorney,  or  an  attorney  asserting 
the  Government’s  medical  care  claim  under  chapter  5  of  this  regula¬ 
tion,  may  make  arrangements  for  local  travel  through  the  SJA  or 
legal  adviser  for  attendance  of  a  witness  who  is  stationed  at  an 
installation  within  the  same  judicial  district,  or  not  more  than  100 
miles  from  the  place  where  testifying.  Other  requests,  including 
those  under  paragraph  7-16 d  below,  will  be  referred  to  the  Litiga¬ 
tion  Division.  The  instructions  from  the  Litigation  Division,  or  the 
request  from  the  U.S.  Attorney  or  the  attorney  asserting  the  Govern¬ 
ment’s  claim,  will  serve  as  a  basis  for  the  issuance  of  appropriate 
travel  orders  by  the  local  commander. 

c.  Travel  and  per  diem  expenses.  The  witness’  commander  or 
supervisor  should  ensure  that  the  witness  has  sufficient  funds  to 
defray  expenses.  The  SJA  or  legal  adviser  will  provide  assistance. 

(1)  Where  local  travel  is  performed  at  the  request  of  a  U.S. 
Attorney  and  the  testimony  does  not  involve  information  acquired  in 
the  performance  of  duties,  transportation  arrangements  (costs)  and 
any  per  diem  expenses  are  the  responsibility  of  the  U.S.  Attorney. 

(2)  An  attorney  asserting  the  Government’s  medical  care  or  prop¬ 
erty  claim  may  be  required  to  advance  local  travel  expense  money 
to  the  witness  requested  and  to  include  these  in  recoverable  costs 
where  the  Government’s  claim  is  not  large  enough  to  justify  ex¬ 
penditures  of  Government  travel  funds. 

(3)  Other  local  travel  and  per  diem  expenses  for  cases  involving 
Army  activities  or  claims  are  proper  expenses  of  the  command 
issuing  the  orders. 

(4)  Litigation  Division  will  furnish  travel  expense  and  per  diem 


o 

funds  for  other  than  local  travel  and  will  receive  reimbursement 
from  DOJ  or  other  Government  agencies  as  appropriate. 

7-16.  Witnesses  for  a  State  or  private  litigant 

a.  Status  of  witness.  If  authorized  to  appear  as  a  witness  for  a 
State  or  private  litigant,  and  the  testimony  to  be  given  relates  to 
information  obtained  in  the  performance  of  official  duties,  a  soldier 
will  attend  in  a  permissive  TDY  status.  If  authorized  to  appear  as  a 
witness,  but  the  testimony  does  not  relate  to  information  obtained  in 
the  performance  of  official  duties,  a  soldier  may  be  granted  a  pass 
or  permissive  TDY  under  AR  630-5,  or  be  required  to  take  ordinary 
leave.  The  status  of  a  civilian  employee  will  be  determined  under 
Federal  Personnel  Manual  630,  subchapter  10. 

b.  Travel  arrangements.  The  requesting  party  or  State  agency 
will  make  all  travel  arrangements  for  attendance  of  DA  personnel 
authorized  to  appear  as  witnesses  for  a  State  or  private  litigant.  The 
local  commander  may  issue  appropriate  orders  when  necessary. 

c.  Travel  expenses.  The  United  States  may  not  pay  travel,  meals, 
and  lodging  expenses  of  the  witness,  other  than  normal  allowances 
for  subsistence  pursuant  to  the  DOD  Military  Pay  and  Allowances 
Entitlements  Manual.  These  expenses  are  solely  a  matter  between 
the  witness  and  the  party  seeking  his  or  her  appearance.  Witnesses 
ordinarily  should  be  advised  to  require  advance  payment  of  such 
expenses.  Soldiers  authorized  to  appear  in  a  pass  or  permissive  TDY 
status  are  not  entitled  to  receive  witness  attendance  fees,  but  may 
accept  travel,  meals,  and  lodging  expense  money  from  the  request¬ 
ing  litigant.  All  witness  fees  tendered  the  soldier,  to  the  extent  they 
exceed  such  actual  expenses  of  the  member,  will  be  remitted  to  the 
Treasurer  of  the  United  States.  A  civilian  employee  authorized  to 
appear  in  his  or  her  official  capacity  will  accept  the  authorized 
witness  fees,  in  addition  to  the  allowance  for  travel  and  subsistence, 
and  make  disposition  of  the  witness  fees  as  instructed  by  his  or  her 
personnel  office. 

d.  Funding  by  the  United  States.  Requests  for  DA  personnel  to 
appear  at  Government  expense  as  witnesses  in  State  or  local 
proceedings  for  a  party  other  than  the  United  States,  including  cases 
involving  domestic  violence  or  child  abuse,  will  be  referred  to  the 
Litigation  Division.  The  Litigation  Division  may  authorize  travel 
and  per  diem  expenses  under  paragraph  7-15  above  when  the  case 
is  one  in  which  the  United  States  has  a  significant  interest. 

7-17.  Witnesses  before  foreign  tribunals 

a.  Referral  to  the  SJA.  Requests  or  subpoenas  from  a  foreign 
Government  or  tribunal  for  present  DA  personnel  stationed  or  em¬ 
ployed  within  that  country  to  be  interviewed  or  to  appear  as  wit¬ 
nesses  will  be  forwarded  to  the  SJA  of  the  command  exercising 
general  court-martial  jurisdiction  over  the  unit  to  which  the  individ¬ 
ual  is  assigned,  attached,  or  employed.  The  SJA  will  determine  the 
following: 

(1)  Whether  a  consideration  listed  in  paragraph  7— 8o(  1)  through 
(3)  above  applies. 

(2)  Whether  the  information  requested  is  releasable  under  the 
principles  established  in  section  II  of  this  chapter. 

(3)  Whether  the  approval  of  the  American  Embassy  should  be 
obtained  because  the  person  is  attached  to  the  Embassy  staff  or  a 
question  of  diplomatic  immunity  may  be  involved. 

b.  United  States  has  an  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  has  an  interest  in  the  litigation,  the 
commander  may  authorize  the  interview  or  order  the  individual’s 
attendance  in  a  temporary  duty  status.  The  United  States  will  be 
deemed  to  have  an  interest  in  the  litigation  if  it  is  bound  by  treaty  or 
other  international  agreement  to  ensure  the  attendance  of  such 
personnel. 

c.  United  States  has  no  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  does  not  have  an  interest  in  the 
litigation,  the  commander  may  authorize  the  interview  or  the  appear¬ 
ance  of  the  witness  under  the  principles  established  in  section  III  of 
this  chapter. 

d.  Witnesses  located  outside  the  requester’s  country.  If  the  re¬ 
quested  witness  is  stationed  in  a  country  other  than  the  requester’s, 
the  matter  will  be  referred  to  the  Litigation  Division. 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  STAFF  JUDGE  ADVOCATE 
FORT  SMITH,  NORTH  DAKOTA  84165 
15  April  1993 


Mr.  T.  Hudson  Taylor 
Attorney  At  Law 
105  Hay  Street 
Whynot,  ND  84167 


Dear  Mr.  Taylor: 

We  have  learned  that  you  subpoenaed  Captain  Roberta  Selby  to  testify  at  a  deposition  in  the  case  Kramer  v.  Kramer, 
currently  filed  in  State  court,  and  that  you  directed  her  to  bring  her  legal  assistance  file  concerning  her  client,  SSG  Kramer. 

Under  32  CFR  97.6(c),  516.35,  and  516.40,  the  Army  must  authorize  the  appearance  of  its  personnel  or  the  production  of 
official  documents  in  private  litigation.  In  this  case,  the  Army  cannot  authorize  Captain  Selby  to  appear  or  produce  the 
requested  file  absent  the  following: 

You  must  request  in  writing  her  appearance  and  the  production  of  the  file  in  accordance  with  Department  of  Defense 
directives,  32  CFR  97.6(c),  and  Army  regulations,  32  CFR  516-34  -  516.40.  The  request  must  include  the  nature  of  the 
proceeding,  32  CFR  516.34(b),  and  the  nature  and  relevance  of  the  official  information  sought.  /<f.516.35(d).  We  cannot  act 
on  your  request  until  we  receive  the  required  information.  See,  for  example,  United  Stales  ex  rel.  Touhy  v.  Ragen,  340  U.S. 
462  (1951);  Boron  Oil  Co.  v.Downie,  873  F.2d  67  (4th  Cir.  1989);  United  States  v.  Bizzard,  674  F.2d  1382  (11th  Cir. 
1982);  United  States  v.  Marino,  658  F.2d  1120  (6th  Cir.  1981);  United  States  v.  Allen,  554  F.2d  398  (10th  Cir.  1977). 

To  overcome  federal  statutory  restrictions  on  the  disclosure  of  the  requested  file  imposed  by  the  Privacy  Act,  5  USC 
552a,  you  must  provide  either  a  written  release  authorization  signed  by  the  individual  to  whom  the  file  pertains  (that  is, 
SSG  Kramer)  or  a  court  ordered  release  signed  by  a  judge  of  a  court  of  competent  jurisdiction.  A  subpoena  signed  by  a 
clerk  of  court,  notary,  or  other  official  is  insufficient.  See,  for  example.  Doe  v.  DiGenova,  779  F.2d  74  (D.C.  Cir.  1985). 

In  this  case,  because  of  the  attorney-client  relationship  between  Captain  Selby  and  SSG  Kramer,  you  must  produce  a 
written  waiver  of  the  attorney-client  privilege  from  SSG  Kramer.  Because  the  privilege  may  protect  both  documents  and 
testimony,  Captain  Selby  may  not  divulge  such  information  without  SSG  Kramer’s  consent.  See,  for  example,  Rule  of 
Professional  Conduct  for  Army  Lawyers  1.6(a). 

In  addition  to  the  above  requirements,  Captain  Selby’s  supervisor  must  approve  her  absence  from  duty.  See  32  CFR 
516.43.  In  this  regard,  we  suggest  you  take  the  deposition  at  Fort  Smith.  In  any  event,  however,  you  or  your  client  must  pay 
all  travel  expenses,  as  this  is  purely  private  litigation  and  witness’  appearance  must  be  at  no  expense  to  the  United  States. 
See  id.  516.48(c). 

Finally,  if  Captain  Selby  does  appear  as  a  witness,  she  may  only  give  factual  testimony.  She  may  not  testify  as  an 
opinion  or  expert  witness.This  limitation  is  based  on  Department  of  Defense  and  Army  policy  that  generally  prohibits 
Government  employees  from  appearing  as  expert  witnesses  in  private  litigation.  See  id.  97.6(e),  516.42. 

Our  sole  concern  in  this  matter  is  to  protect  the  interests  of  the  United  States  Army;  the  Army  will  not  block  access  to 
witnesses  or  documents  to  which  you  are  lawfully  entitled.  So  that  the  Army  can  adequately  protect  its  interests  in  this 
matter,  I  request  that  you  respond  to  this  letter  by  27  April  1993.  If  you  have  any  questions,  please  call  CPT  Taylor  at  919- 
882-4500. 


Sincerely, 

(Signature) 

ROBERT  V.  JACKANSI 
MAJOR,  JA 

Chief,  Administrative  Law 


Copy  Furnished: 
Litigation  Division 


Figure  7-1.  Sample  'Touhy"  Compliance  Letter 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  STAFF  JUDGE  ADVOCATE 
FORT  SMITH,  NORTH  DAKOTA  84165 
15  April  1993 


Mr.  T.  Hudson  Taylor 
Attorney  At  Law 
105  Hay  Street 
Whynot,  ND  84167 


Dear  Mr.  Taylor: 

This  letter  responds  to  your  request  to  interview  and  depose  Captain  Buzz  Sawyer  as  a 
witness  in  Morgan  v.  Jones.  Subject  to  the  following  conditions,  your  request  is  approved. 

This  grant  of  authority  is  limited  to  factual  testimony  only.  Captain  Sawyer  may  not 
testify  as  an  expert  witness.  This  limitation  is  based  on  Army  policy  prohibiting  Govern¬ 
ment  employees  from  appearing  as  expert  witnesses  in  private  litigation.  See  32  CFR 
516.42.  Captain  Sawyer  may  not  provide  official  information  that  is  classified,  privi¬ 
leged,  or  otherwise  protected  from  public  disclosure. 

The  decision  whether  to  testify  in  private  litigation  is  within  the  discretion  of  the 
prospective  witness.  This  authorization  is  also  subject  to  the  approval  of  the  witness' 
supervisors  to  be  absent  during  the  period  involved.  Finally,  because  this  is  private 
litigation,  the  witness'  participation  must  be  at  no  expense  to  the  United  States.  See  32 
CFR  516.48. 

If  you  have  any  questions,  please  call  CPT  Taylor  at  919-882-4500. 

Sincerely, 

(Signature) 

ROBERT  V.  JACKANSI 

MAJOR,  JA 

Chief,  Administrative  Law 


Copy  Furnished: 
Litigation  Division 


Figure  7-2.  Sample  Fact  Witness  Approval  Letter 


DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  STAFF  JUDGE  ADVOCATE 
FORT  SMITH,  NORTH  DAKOTA  84165 
15  April  1993 


Mr.  T.  Hudson  Taylor 
Attorney  At  Law 
105  Hay  Street 
Whynot,  ND  84167 


Dear  Mr.  Taylor: 


Figure  7-3.  Sample  Expert  Witness  Denial  Letter 
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This  responds  to  your  request  for  Mr.  Charles  Montrose  to  appear  as  an  expert  witness  in 
private  litigation:  Smithers  v.  ABC  Video.  For  the  following  reasons,  the  request  is  de¬ 
nied. 

Army  Regulation  27-40  forbids  Army  personnel  from  providing  expert  testimony  in  private 
litigation,  with  or  without  compensation,  except  under  the  most  extraordinary  circum¬ 
stances.  See  32  CFR  97.6(e),  516.42.  Several  reasons  support  the  exercise  of  strict  con¬ 
trol  over  such  witness  appearances . 

The  Army  policy  is  one  of  strict  impartiality  in  litigation  in  which  the  Army  is  not  a 
named  party,  a  real  party  in  interest,  or  in  which  the  Army  does  not  have  a  significant 
interest.  When  a  witness  with  an  official  connection  with  the  Army  testifies,  a  natural 
tendency  exists  to  assume  that  the  testimony  represents  the  official  view  of  the  Army, 
despite  express  disclaimers  to  the  contrary. 

The  Army  is  also  interested  in  preventing  the  unnecessary  loss  of  the  services  of  its 
personnel  in  connection  with  matters  unrelated  to  their  official  responsibilities.  If 
Army  personnel  testify  as  expert  witnesses  in  private  litigation,  their  official  duties 
are  invariably  disrupted,  often  at  the  expense  of  the  Army's  mission  and  the  Federal  tax¬ 
payer  . 

Finally,  the  Army  is  concerned  about  the  potential  for  conflict  of  interest  inherent  in 
the  unrestricted  appearance  of  its  personnel  as  expert  witnesses  on  behalf  of  parties 
other  than  the  United  States.  Even  the  appearance  of  such  conflicts  of  interest  seriously 
undermines  the  public  trust  and  confidence  in  the  integrity  of  our  Government. 

This  case  does  not  present  the  extraordinary  circumstances  necessary  to  justify  the  re¬ 
quested  witness'  expert  testimony.  You  have  demonstrated  no  exceptional  need  or  unique 
circumstances  that  would  warrant  (his  or  her)  appearance.  The  expert  testimony  desired  can 
be  secured  from  non-Army  sources .  Consequently,  we  are  unable  to  grant  you  an  exception  to 
the  Army's  policy. 

If  you  have  any  questions,  please  call  me  or  CPT  Taylor  at  919-882-4500. 


Sincerely, 


(Signature) 

ROBERT  V.  JACKANSI 
MAJOR,  JA 

Chief,  Administrative  Law 


Figure  7-3.  Sample  Expert  Witness  Denial  Letter  -  Continued 
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DEPARTMENT  OF  THE  ARMY 
OFFICE  OF  THE  STAFF  JUDGE  ADVOCATE 
FORT  SMITH,  NORTH  DAKOTA  84165 
15  April  1993 


Mr.  T.  Hudson  Taylor 
Attorney  At  Law 
105  Hay  Street 
Whynot,  ND  84167 


Dear  Mr.  Taylor: 

This  responds  to  your  request  to  depose  Dr.  (MAJ)  J.  McDonald,  Fort  Smith  Medical  Treat¬ 
ment  Facility.  Pursuant  to  32  CFR  516.33-516.49,  you  may  depose  him  subject  to  the  follow¬ 
ing  conditions: 

He  may  testify  as  to  his  treatment  of  his  patient,  Sergeant  Rock,  as  to  related  laboratory 
tests  he  may  have  conducted,  or  other  actions  he  took  in  the  regular  course  of  his  duties. 

He  must  limit  his  testimony  to  factual  matters  such  as  his  observations  of  the  patient  or 
other  operative  facts,  the  treatment  prescribed  or  corrective  action  taken,  course  of 
recovery  or  steps  required  for  treatment  of  injuries  suffered,  or  contemplated  future 
treatment . 

His  testimony  may  not  extend  to  hypothetical  questions  or  to  a  prognosis.  He  may  not 
testify  as  an  "expert. "  This  limitation  is  based  on  Department  of  Defense  and  Army  policy 
prohibiting  present  or  former  military  personnel  and  Army  civilian  employees  from  provid¬ 
ing  opinion  or  expert  testimony  concerning  official  information,  subjects,  or  activities 
in  private  litigation.  See  32  CFR  97.6(e) ,  516.42. 

The  witnesses  may  not  provide  official  information  that  is  classified,  privileged,  or 
otherwise  protected  from  public  disclosure.  To  protect  the  Army's  interests,  CPT  Taylor  or 
another  Army  attorney  will  be  present  during  the  depositions. 

To  overcome  restrictions  imposed  by  the  Privacy  Act,  5  USC  552a,  Dr.  McDonald  may  not 
discuss  matters  derived  from  the  patient's  medical  records  absent  the  patient's  written 
consent  or  a  court  order  signed  by  a  judge.  A  subpoena  issued  by  someone  other  than  a  judge 
or  magistrate  is  insufficient.  See  Doe  v.  DiGenova,  779  F.2d  74  (D.C.  Cir.  1985)  ;  Stiles  v. 
Atlanta  GasLight  Co.,  453  F.  Supp.  798  (N.D.  Ga .  1978). 

The  decision  whether  to  testify  in  private  litigation  is  within  the  discretion  of  the 
witness,  subject  to  the  approval  of  his  supervisors  to  be  absent  during  the  period  in¬ 
volved  . 

Finally,  because  this  is  private  litigation,  the  witnesses'  participation  must  be  at  no 
expense  to  the  United  States.  See  32  CFR  516.48. 

If  you  have  any  questions,  please  call  me  or  CPT  Taylor  at  919-882-4500. 

Sincerely, 


(Signature) 

ROBERT  V.  JACKANSI 
MAJOR,  JA 

Chief,  Administrative  Law 

Copy  Furnished: 

Litigation  Division 


Figure  7-4.  Sample  of  Doctor  Approval  Letter 
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Chapter  8 

Remedies  in  Procurement  Fraud  and  Corruption 
8-1.  Purpose 

This  chapter  delineates  the  policies,  procedures,  and  responsibilities 
for  reporting  and  resolving  allegations  of  procurement  fraud  or  ir¬ 
regularities  (PFI)  within  DA.  It  implements  DOD  Directive  7050.5. 
(See  appendix  D.) 

8-2.  Policies 

a.  Procurement  fraud  and  irregularities  will  be  addressed 
promptly  and  thoroughly  whenever  encountered.  Reports  will  be 
initiated  in  a  timely  manner  and  will  be  supplemented  as 
appropriate. 

b.  Investigations  will  be  monitored  to  see  that  interim  corrective 
action  is  taken  and  that  final  action  is  taken  as  expeditiously  as 
possible. 

c.  This  regulation  establishes  the  Procurement  Fraud  Division 
(PFD),  U.S.  Army  Legal  Services  Agency,  as  the  single  centralized 
organization  within  the  Army  to  coordinate  and  monitor  criminal, 
civil,  contractual,  and  administrative  remedies  in  significant  cases  of 
fraud  or  corruption  relating  to  Army  procurement. 

d.  The  key  elements  of  the  Army’s  procurement  fraud  program 
follow:  centralized  policy  making  and  program  direction;  fraud  rem¬ 
edies  coordination;  decentralized  responsibility  for  operational  mat¬ 
ters,  such  as  reporting  and  remedial  action;  continuous  case 
monitorship  by  PFD  from  the  initial  report  until  final  disposition; 
and,  command-wide  fraud  awareness  training. 

e.  Remedies  for  PFI  will  be  pursued  in  a  timely  manner  and 
properly  coordinated  with  other  agencies.  Every  effort  will  be  made 
to  support  criminal  investigation  and  prosecution  of  fraudulent 
activity. 

/  A  specific  remedies  plan  will  be  formulated  for  each  signifi¬ 
cant  case  of  fraud  or  corruption  involving  procurement. 

g.  Coordination  on  the  status  and  disposition  of  cases  will  be 
maintained  between  PFD,  OTJAG,  PFI  Coordinators  at  MACOMs, 
and  Procurement  Fraud  Advisers  (PFA)  at  subordinate  commands. 
Coordination  of  procurement  and  personnel  actions  will  be  accom¬ 
plished  with  investigative  agencies  as  required  by  those  agencies. 

h.  Training  which  relates  to  fraud  and  corruption  in  the  procure¬ 
ment  process  is  a  significant  element  of  this  program. 

8-3.  Duties  and  Procedures 

a.  TJAG  has  overall  responsibility  for  the  coordination  of  reme¬ 
dies  in  procurement  fraud  and  corruption  within  the  Army.  This 
responsibility  has  been  delegated  to  PFD.  Functions  of  PFD  will 
include  the  following; 

(1)  Serving  as  the  single  centralized  organization  in  the  Army  to 
monitor  the  status  of,  and  ensure  the  coordination  of,  criminal,  civil, 
contractual,  and  administrative  remedies  for  each  significant  case  of 
fraud  or  corruption. 

(2)  Receiving  reports  of  procurement  fraud  and  corruption  from 
any  source  including,  but  not  limited  to  the  following:  DOD  crimi¬ 
nal  investigative  organizations;  audit  agencies;  contracting  officers; 
inspectors  general  of  the  executive  branch;  correspondence  from  the 
public;  and,  commanders.  This  provision  does  not  repeal  any  other 
reporting  requirement,  but  establishes  PFD  as  a  recipient  of  PFI 
information  at  the  earliest  possible  time. 

(3)  Establishing  a  monitoring  system  within  OTJAG  for  all  cases 
of  fraud  and  corruption  that  relate  to  Army  procurement 

(4)  Discussing  regularly  with  the  U.S.  Army  Criminal  Investiga¬ 
tion  Command  (USACIDC)  or  the  assigned  DOD  criminal  inves¬ 
tigative  organization  the  current  status  of  significant  fraud  or 
corruption  cases  and  their  coordination  with  prosecutive  authorities. 

(5)  Ensuring  that  all  criminal,  civil,  contractual,  and  administra¬ 
tive  remedies  are  considered  in  each  significant  fraud  or  corruption 
case  and  that  timely  and  applicable  remedies  are  undertaken  by 
commanders,  contracting  officers,  and  suspension  and  debarment 
authorities.  For  example,  consideration  of  suspension  or  debarment 


of  a  contractor  or  individual  normally  should  be  initiated  within  30 
days  of  indictment  or  conviction. 

(6)  Coordinating,  as  appropriate,  with  other  DOD  components 
affected  by  a  significant  fraud  or  corruption  case  being  monitored 
by  the  Army. 

(7)  Developing,  with  the  responsible  DOD  investigative  organiza¬ 
tion,  Procurement  Fraud  Coordinators  and  Advisers,  and  other  in¬ 
volved  agencies,  a  specific  comprehensive  remedies  plan  for  each 
significant  fraud  or  corruption  case. 

(8)  In  the  case  of  ongoing  criminal  investigations,  coordinate 
remedies  through,  or  with  the  prior  knowledge  of,  the  DOD  criminal 
investigative  organization  responsible  for  the  case. 

(9)  In  significant  fraud  or  corruption  cases,  identifying  and 
documenting  any  known  adverse  impact  on  a  DOD  mission,  and 
including  the  information  in  any  remedies  plan. 

(10)  Providing  the  appropriate  DOD  criminal  investigative  organ¬ 
ization  with  information  concerning  final  remedies  as  a  result  of  an 
investigation  by  that  organization. 

(11)  Receiving  notifications  from  criminal  investigative  agencies 
concerning  substituted,  defective,  and  counterfeit  hardware  in  which 
a  serious  hazard  to  health,  safety  or  operational  readiness  is  indi¬ 
cated;  ensuring  that  appropriate  safety,  procurement  and  program 
officials  are  informed  per  enclosure  3  of  DOD  Directive  7050.5. 
PFD  will  specifically  ensure  that  contract  reviews  (DD  Form  350 
(Individual  Contracting  Action  Report)  and  adverse  impact  state¬ 
ments  (see  para  8-8c(2))  are  prepared,  and  that  such  information  is 
used  to  determine  if  fiirther  inquiry  is  warranted  to  prevent  reoccur¬ 
rence  and  to  detect  other  possible  fraud.  Impact  statements  will  not 
be  released  to  prosecutive  agencies  until  reviewed  by  PFD.  When 
appropriate,  PFD  will  coordinate  with  other  DOD  agencies  to  estab¬ 
lish  a  lead  agency  for  victim  impact  statements  in  multi-DOD 
agency  cases. 

b.  The  Commanding  General,  USACIDC,  will  take  the  following 
actions: 

(1)  Notify  PFD  of  any  investigations  involving  fraud  or  corrup¬ 
tion  related  to  procurement  activities. 

(2)  Notify  other  DOD  component  criminal  investigative  organiza¬ 
tions  when  investigations  involving  fraud  or  corruption  affect  that 
component.  This  includes  evidence  of  fraud  by  a  contractor,  sub¬ 
contractor,  or  employee  of  either,  on  current  or  past  contracts  with, 
or  affecting,  that  component. 

(3)  Notify  the  Defense  Investigative  Service  of  any  investigations 
that  develop  evidence  that  affects  DOD  cleared  industrial  facilities 
or  personnel. 

(4)  Determine  the  effect  on  any  ongoing  investigations  or  prose¬ 
cutions  of  any  criminal,  civil,  contractual,  or  administrative  actions 
being  considered  by  a  centralized  organization  and  advise  of  any 
adverse  impact. 

(5)  Promptly  provide  commanders,  contracting  officers,  Procure¬ 
ment  Fraud  Advisers,  and  suspension  and  debarment  authorities, 
when  needed  to  allow  consideration  of  applicable  remedies,  any 
court  records,  documents,  or  other  evidence  of  fraud  or  corruption 
from  ongoing  or  completed  criminal  investigations.  In  cases  of  in¬ 
dictment  or  conviction  of  a  contractor  or  individual,  the  information 
will  be  provided  in  time  for  initiation,  if  appropriate,  of  suspension 
or  debarment  action  within  30  days  of  the  indictment  or  conviction. 

(6)  Provide  prosecutive  authorities  and  centralized  organizations 
with  timely  information  on  the  adverse  impact  on  a  DOD  mission  of 
fraud  or  corruption  that  relates  to  DOD  procurement  activities.  This 
information  will  be  obtained  from  individuals  such  as  the  head  of 
the  contracting  agency,  appropriate  commanders,  and  staff  agencies. 
Some  examples  of  adverse  impact  on  a  DOD  mission  are  endanger- 
ment  of  personnel  or  property,  monetary  loss,  compromise  of  the 
procurement  process,  or  reduction  or  loss  of  mission  readiness. 

(7)  Discuss  regularly  with  Procurement  Fraud  Advisers  the  status 
of  significant  investigations  of  fraud  or  corruption  and  their  coor¬ 
dination  with  prosecutive  authorities  and  provide  documents  and 
reports  resulting  from  the  investigations. 

c.  Commanders  of  service  schools  conducting  procurement  or 
procurement-related  training  (such  as  The  Judge  Advocate  General’s 
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School,  the  U.S.  Military  Police  School,  and  the  U.S,  Army  Logis¬ 
tics  Management  Center)  will  ensure  that — 

(1)  All  procurement  and  procurement-related  training  includes  a 
period  of  instruction  on  fraud  and  corruption  in  the  procurement 
process.  The  length  of  the  period  of  instruction  will  be  appropriate 
to  the  duration  and  nature  of  the  training. 

(2)  Training  materials  are  developed  to  support  that  training. 

(3)  Training  materials  developed  will  be  sent  to  MACOM  PFI 
Coordinators. 

d.  MACOM  commanders  and  heads  of  contracting  activities  will 
ensure  that — 

(1)  Substantial  indications  of  fraud  or  corruption  relating  to 
Army  contracts  or  Army  administered  contracts  are  reported 
promptly  to  the  supporting  USACIDC  element  and  the  Procurement 
Fraud  Division. 

(2)  Information  provided  includes  reports  by  contracting  officers 
under  DFARS  9.406-3. 

8-4.  Procurement  fraud  and  irregularities  programs  at 
MACOMs 

a.  Command  counsel  and  SJAs  at  MACOMs  will  develop  a  pro¬ 
gram  and  appoint  an  attorney  as  PFI  Coordinator  for  their  com¬ 
mand.  Chief  counsel  and  SJAs  at  commands  with  procurement 
advisory  responsibility  will  appoint  an  attorney  as  a  Procurement 
Fraud  Adviser  (PFA)  to  manage  the  PFI  program  at  their  installa¬ 
tions  as  well. 

b.  Provision  may  be  made  for  activities  not  having  sufficient 
attorney  assets  to  obtain  assistance  from  nearby  installations  that 
have  a  PFA. 

c.  Reports  and  recommendations  will  be  transmitted  through 
command  channels  to  the  PFI  coordinator  for  the  affected  MACOM. 

d.  Command  counsel,  chief  counsel,  and  SJAs  will  exercise  su¬ 
pervisory  authority  to  ensure  effective  operation  of  the  fraud  pro¬ 
gram  and  coordination  of  remedies  within  their  organizations. 

e.  The  MACOM  PFI  Coordinator  will  have  overall  responsibility 
for  the  design  and  implementation  of  the  MACOM’s  procurement 
fraud  program. 

f  PFAs  and  PFI  Coordinators  will  coordinate  with  the  appropri¬ 
ate  local  CID  or  Defense  Criminal  Investigative  Service  (DCIS) 
activity  to  assure  the  prompt  notification  and  coordination  of  all 
Procurement  Fraud  cases. 

8-5.  Reporting  requirements 

a.  Typical  fraud  indicators  during  the  procurement  cycle  are  lis¬ 
ted  in  figure  8-1.  The  mere  presence  of  one  or  more  of  these 
indicators  does  not,  by  itself,  require  reporting  under  paragraph  b 
below.  Reports  should  be  submitted  if  there  is  a  reasonable  suspi¬ 
cion  of  procurement  fraud  or  irregularity  or  the  procuring  agency 
refers  the  matter  for  investigation. 

b.  “Procurement  Flash  Reports”  will  be  transmitted  by  FAX 
directly  to  PFD  whenever  a  PFI  Coordinator  or  PFA  receives  notice 
of  a  PFI  involving  the  Army.  To  facilitate  filing,  a  separate  sheet 
should  be  used  for  each  case  reported.  These  reports  will  provide  a 
succinct  summary  of  the  following  available  information: 

(1)  Name  and  address  of  contractor. 

(2)  Known  subsidiaries  of  parent  firms. 

(3)  Contracts  involved  in  potential  fraud. 

(4)  Nature  of  potential  fraud. 

(5)  Summary  of  pertinent  facts. 

(6)  Possible  damages. 

(7)  Investigative  agencies  involved. 

(8)  Local  PFAs  (name  and  phone  numbers).  Any  of  the  above 
categories  that  cannot  be  completed  will  be  annotated  as  “unknown 
at  present.” 

c.  When  a  report  is  required  by  DFARS,  or  is  requested  by  PFD, 
the  provisions  of  DFARS  9.406-3  will  be  followed.  DFARS 
9.406-3  provides  the  basic  content  and  format  for  PFI  reports. 

d.  All  personnel  will  cooperate  to  ensure  that  investigations  and 
prosecutions  of  procurement  fraud  are  completed  in  a  timely  and 
thorough  manner.  Requests  for  assistance  from  Federal  prosecutors 


should  be  processed  through  the  local  PFA  whenever  possible.  Re¬ 
quests  for  Federal  investigators  will  be  processed  through  the  sup¬ 
porting  USACIDC  and  the  PFA  will  be  notified.  When  the  conduct 
of  criminal  investigations  and  prosecutions  conflict  with  the  prog¬ 
ress  of  procurements,  reasonable  deference  will  be  given  to  criminal 
investigators  and  prosecutors  whenever  possible.  Any  serious  con¬ 
flict  that  cannot  be  resolved  at  a  local  level  will  be  reported  immedi¬ 
ately  to  the  PFI  Coordinator  or  PFD  for  action. 

e.  PFI  Coordinators  and  PFAs  may  request  access  to  information 
obtained  during  criminal  investigations  that  is  not  protected  by  Fed. 
R.  Crim.  P.  6(e)  and  use  this  information  to  assist  them  in  taking 
appropriate  administrative,  contractual,  and  civil  remedies.  Requests 
for  this  information  should  be  made  directly  to  the  appropriate 
Federal  investigative  agency.  The  investigative  organization  may 
withhold  requested  information  if  release  would  compromise  an 
investigation.  Difficulties  in  obtaining  information  that  cannot  be 
resolved  locally  will  be  referred  to  PFD  for  appropriate  action. 

/  USACIDC  will  notify,  in  writing,  local  PFAs  as  well  as  PFD 
within  30  days,  of  initiation  of  a  significant  investigation  of  fraud  or 
corruption  related  to  Army  procurement  activities.  Such  notification 
will  include  the  following: 

(1)  Case  title. 

(2)  USACIDC  Report  of  Investigation  number. 

(3)  Responsible  investigative  agency  or  agencies. 

(4)  Office  of  primary  responsibility. 

(5)  Date  opened. 

(6)  Summary  of  facts. 

(7)  Suspected  offense. 

g.  The  transmission  of  the  information  in/  above  may  be  delayed 
if  the  Commanding  General,  USACIDC,  or  the  head  of  another 
DOD  criminal  investigation  organization  determines  the  transmis¬ 
sion  would  compromise  the  success  of  any  case  or  its  prosecution. 
The  prosecutive  authorities  dealing  with  the  case  will  be  consulted, 
when  appropriate,  in  making  such  determinations. 

h.  USACIDC  will  obtain  the  following  information  at  the  earliest 
possible  point  in  an  investigation  of  fraud  or  corruption  that  relates 
to  DOD  procurement  activities,  whenever  possible  without  reliance 
on  grand  jury  subpoenas: 

(1)  The  individuals  suspected  to  be  responsible. 

(2)  The  suspected  firm’s  organizational  structure. 

(3)  The  firm’s  financial  and  contract  history. 

(4)  The  firm’s  organizational  documents  and  records. 

(5)  Statements  of  witnesses. 

(6)  Monetary  loss  to  the  Government. 

(7)  Other  relevant  information.  This  information  will  be  provided 
to  PFD  or  other  cognizant  DOD  centralized  organization. 

i.  PFD  will  provide  written  notification  to  the  Defense  Investiga¬ 
tive  Service  of  all  suspension  or  debarment  actions  taken  by  the 
Army. 

8-6.  PFD  and  HQ,  USACIDC  coordination 

PFD  and  HQ,  USACIDC  will  coordinate  as  follows: 

a.  Discuss  the  status  of  significant  procurement  fraud  or  corrup¬ 
tion  investigations  being  conducted  by  USACIDC  and  possible  rem¬ 
edies.  These  discussions  should  take  place  on  a  regular  basis. 

b.  Discuss  the  coordination  of  possible  criminal,  civil,  contractu¬ 
al,  or  administrative  remedies  with  prosecutive  authorities. 

c.  PFD  will  maintain  liaison  with  other  DOD  centralized  organi¬ 
zations  and  will  coordinate  remedies  with  those  centralized  organi¬ 
zations  affected  by  a  significant  investigation  of  fraud  or  corruption 
that  relates  to  DOD  procurement  activities. 

d.  Ascertain  the  effect  on  any  ongoing  investigation  of  the  initia¬ 
tion  of  civil,  contractual,  or  administrative  remedies  as  follows: 

(1)  PFD  will  maintain  liaison  with  USACIDC  and  other  DOD 
criminal  investigative  organizations  in  order  to  determine  the  advis¬ 
ability  of  initiating  any  civil,  contractual,  or  administrative  actions. 

(2)  USACIDC  will  advise  PFD  of  any  adverse  effect  on  an  inves¬ 
tigation  or  prosecution  by  the  initiation  of  civil,  contractual,  or 
administrative  actions. 
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8-7.  Coordination  with  DOJ 

a.  PFD  will  establish  and  maintain  liaison  with  DOJ  and  the 
Defense  Procurement  Fraud  Unit  on  significant  fraud  and  corruption 
cases  to  accomplish  the  following: 

(1)  Monitor  criminal  prosecutions. 

(2)  Initiate  litigation  for  civil  recovery. 

(3)  Coordinate  administrative  or  contractual  actions  while  crimi¬ 
nal  or  civil  proceedings  are  pending. 

(4)  Coordinate  settlement  agreements  or  proposed  settlements  of 
criminal,  civil,  and  administrative  actions. 

(5)  Respond  to  DOJ  requests  for  information  and  assistance. 

b.  In  cases  where  there  is  an  ongoing  criminal  investigation, 
coordination  with  DOJ  by  any  member  of  the  Army  normally  will 
be  accomplished  by  or  through  USACIDC  or  the  cognizant  DOD 
criminal  investigative  organization,  or  with  the  investigative  organi¬ 
zation’s  advance  knowledge.  This  does  not  apply  to  the  routine 
exchange  of  information  between  Government  attorneys  in  the 
course  of  civil  litigation  or  the  routine  refen-al  of  cases  to  DOJ  for 
civil  recovery. 

c.  Initial  contact  by  any  attorney  associated  with  the  U.S.  Army 
with  a  U.S.  Attorney’s  office  or  DOJ,  whether  initiated  by  the  Army 
attorney  or  not,  will  be  reported  to  PFD.  Activity  after  the  initial 
contact  will  be  reported  to  PFD  only  when  the  Army  attorney  feels 
there  has  been  a  significant  event  in  the  case.  If  the  Army  attorney 
is  not  a  PFI  Coordinator  or  a  PFA,  the  matter  should  be  referred  to 
one  of  these  two  attorneys  as  soon  as  possible.  Routine  exchanges 
between  Army  attorneys  and  U.S.  Attorney’s  offices  or  DOJ  do  not 
need  to  be  brought  to  the  attention  of  PFD. 

8-8.  Comprehensive  remedies  plan 

a.  A  specific,  comprehensive  remedies  plan  will  be  developed  in 
each  significant  investigation  involving  fraud  or  corruption  that  re¬ 
lates  to  Army  procurement  activities.  When  possible,  these  plans 
should  be  forwarded  with  the  DFARS  9.406-3  reports.  In  no  case, 
however,  should  the  report  be  delayed  an  appreciable  time  pending 
completion  of  the  plan.  The  format  for  a  remedies  plan  is  at  figure 
8-2. 

b.  The  plan  will  be  developed  initially  by  the  PFA  with  the 
participation  of  the  appropriate  criminal  investigators  and  other  rele¬ 
vant  personnel  such  as  the  contracting  officer.  In  significant  cases 
the  PFA  should  also  coordinate  a  remedies  plan  early  with  PFD. 
Defective  product/product  substitution  remedies  plans  must  comply 
with  the  requirements  of  appendix  D  of  this  regulation. 

c.  A  comprehensive  remedies  plan  will  include  at  a  minimum  the 
following  information  and  considerations: 

(1)  Summary  of  allegations  and  investigative  results. 

(2)  Statement  of  any  adverse  impact  on  a  DOD  mission.  DOD 
investigative  organizations,  •  commanders,  or  procurement  officials 
will  also  provide  this  information  to  prosecutive  authorities  to  en¬ 
hance  prosecution  of  offenses  or  to  prepare  a  victim  impact  state¬ 
ment  pursuant  to  Fed.  R.  Crim.  P.  32(c)(2). 

(3)  The  impact  upon  combat  readiness  and  safety. 

(4)  Consideration  of  each  criminal,  civil,  contractual,  and  admin¬ 
istrative  remedy  available,  and  documentation  of  those  remedies, 
either  planned,  in  progress,  or  completed. 

(5)  Restrictions  on  the  pursuit  of  any  remedies  such  as  grand  jury 
information  or  possible  compromise  of  the  investigation. 

d.  When  PFD  receives  remedies  plans,  PFD  will  coordinate  them 
with  the  headquarters  of  the  appropriate  DOD  criminal  investigative 
organization  involved. 

e.  Testing  necessary  to  support  the  investigation  and  remedies 
plan  should  comply  with  figure  8-3. 

8-9.  Litigation  reports  in  civil  recovery  cases 

a.  PFAs  will  evaluate  all  substantiated  PFI  cases  to  determine 
whether  it  is  appropriate  to  recommend  civil  recovery  proceedings. 

b.  Recovery  should  be  considered  under  both  statutory  and  com¬ 
mon  law  theories,  including  but  not  limited  to  the  following: 

(1)  False  Claims  Act,  31  USC  3729. 

(2)  Anti-Kickback  Act,  41  USC  51. 


(3)  Sherman  Act,  15  USC  1-7. 

(4)  Racketeer  Influenced  and  Corrupt  Organizations  Act,  1 8  USC 
1961-1968. 

(5)  Common  law  fraud. 

(6)  Unjust  enrichment. 

(7)  Constructive  trust. 

(8)  Cases  where  contracts  have  been  procured  in  violation  of  the 
conflict  of  interest  statute,  18  USC  218.  (See  K&R  Engineering  Co. 
v.  United  States,  616  F.2d  469  (Ct.  Cl.  1980).) 

c.  When  civil  recovery  appears  possible,  PFD  should  be  con¬ 
sulted  to  determine  if  a  litigation  report  is  necessary.  If  requested  by 
PFD,  the  report  should  summarize  the  available  evidence  and  appli¬ 
cable  theories  of  recovery  and  be  prepared  under  paragraph  3-9  of 
this  regulation.  To  avoid  unnecessary  duplication  of  effort,  recovery 
reports  may  include  and  make  liberal  references  to  other  reports 
previously  prepared  on  a  given  case  such  as  the  DFARS  9.406-3 
report. 

d.  The  MACOM  PFI  coordinator  and  PFA  will  monitor  all  civil 
fraud  recovery  efforts  throughout  the  command  and  will  provide 
training  and  technical  assistance  as  required.  Status  reports  of  all 
civil  fraud  recovery  efforts  will  be  provided  through  channels  as 
required  by  PFD. 

8-10.  Administrative  and  contractual  actions 

a.  The  following  remedial  options  should  be  considered  in  re¬ 
sponse  to  confirmed  fraudulent  activity: 

(1)  Contractual. 

(a)  Termination  of  contract  for  default. 

(b)  Nonaward  of  contract  based  upon  a  finding  of  contractor 
nonresponsibility.  (If  this  appears  to  be  a  valid  option,  a  DFARS 
9.406-3  report  must  be  prepared  where  contractor  nonresponsibility 
is  based  on  lack  of  integrity). 

(c)  Rescission  of  contract. 

(d)  Revocation  of  acceptance. 

(e)  Use  of  contract  warranties. 

(j)  Withholding  of  payments  to  contractor.  In  the  case  of  with¬ 
holding  pursuant  to  DFARS  32.173,  the  Chief,  PFD,  is  the  Army 
Remedy  Coordinating  Official. 

(g)  Offset  of  payments  due  to  contractor  from  other  contracts. 

(h)  Revocation  of  facility  security  clearances. 

(i)  Increased  level  of  quality  assurance. 

(j)  Refusal  to  accept  nonconforming  goods. 

(k)  Denial  of  claims  submitted  by  contractors. 

(!)  Removal  of  contract  from  automated  solicitation  or  payment 
system. 

(2)  Administrative. 

(a)  Change  in  contracting  forms  and  procedures. 

(b)  Removal  or  reassignment  of  Government  personnel. 

(c)  Review  of  contract  administration  and  payment  controls. 

(d)  Revocation  of  warrant  of  contracting  officer. 

(e)  Suspension  of  contractor. 

(j)  Debarment  of  contractor. 

b.  In  cases  which  are  pending  review  or  action  by  DOJ,  PFAs 
should  coordinate  with  the  DOJ  attorney  handling  the  case  prior  to 
initiating  any  contractual  or  administrative  remedy.  In  the  case  of 
ongoing  criminal  investigations,  this  coordination  will  be  accom¬ 
plished  through  the  appropriate  DOD  criminal  investigation 
organization. 

8-11.  Overseas  cases  of  fraud  or  corruption 

a.  Commanders  of  overseas  major  commands  will  establish  pro¬ 
cedures,  similar  to  this  regulation  and  consistent  with  the  DFARS, 
and  regulations  and  directives  of  their  respective  unified  commands, 
for  reporting  and  coordination  of  available  remedies  in  overseas 
procurement  fraud  and  corruption  cases  involving  foreign  firms  and 
individuals.  Overseas  major  commands  will  also  maintain  liaison 
with  PFD  and  provide  periodic  reports  of  remedies  coordination 
results. 

b.  Overseas  suspension  and  debarment  actions  are  governed  by 
DFARS  9.403.  The  names  of  all  firms  and  individuals  suspended  or 
debarred  will  be  forwarded  expeditiously  to  PFD  for  inclusion  on 
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the  List  of  Parties  Excluded  From  Federal  Procurement  or  Non¬ 
procurement  Programs. 

c.  Overseas  cases  of  fraud  or  corruption  related  to  the  procure¬ 
ment  process  that  involve  U.S.  firms  or  U.S.  citizens  may  be  re¬ 
ferred  to  PFD  for  coordination  of  remedies  under  this  regulation. 

8-12.  Program  Fraud  Civil  Remedies  Act  (PFCRA) 

a.  PFCRA  was  enacted  on  21  October  1986  (Public  Law  99-509) 
and  implemented  by  DOD  on  30  August  1988  (DOD  Directive 
5505.5).  (See  appendix  E.) 

b.  PFCRA  expands  the  capability  of  the  Government  to  deter  and 
recover  losses  from  false,  fictitious,  or  fraudulent  claims  and  state¬ 
ments.  It  is  also  applicable  to  program  fraud  and  provides  an  admin¬ 
istrative  remedy  in  addition  to  those  otherwise  available  to  the  Army 
in  procurement  fraud  or  pay  and  entitlements  fraud  cases. 

c.  As  part  of  the  Army  implementation,  the  Secretary  of  the 
Army’s  duties  and  responsibilities  under  PFCRA  as  Authority  Head 
are  delegated  to  the  Army  General  Counsel.  The  Chief,  Intellectual 
Property  Law  Division,  is  the  Army’s  Reviewing  Official  within  the 
meaning  of  PFCRA.  Army  implementation  also  requires  DA  to 
follow  the  policies  and  procedures  prescribed  in  enclosure  2  of 
DOD  Directive  5505.5.  (See  appendix  E.) 

d.  The  DOD  Inspector  General  (IG)  is  the  Investigating  Official 
within  DOD.  The  duties  of  this  position  will  be  performed  by  the 
Assistant  IG  For  Investigations.  This  individual  is  vested  with  the 
authority  to  investigate  all  allegations  of  liability  under  PFCRA. 
That  authority  includes  the  power  to  task  subordinate  investigative 
agencies  to  review  and  report  on  allegations  that  are  subject  to 
PFCRA.  If  the  Investigative  Official  concludes  that  an  action  under 
PFCRA  is  warranted  in  an  Army  case,  the  official  will  submit  a 
report  containing  the  findings  and  conclusions  of  such  investigation 
through  PFD  to  the  Army  Reviewing  Official. 

e.  Pursuant  to  DOD  IG  guidance,  USACIDC  will  forward  appro¬ 
priate  cases  that  appear  to  qualify  for  resolution  under  PFCRA  to 
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the  Investigating  Official  in  a  timely  manner.  Additionally, 
USACIDC  will  forward  current  information  regarding  the  status  of 
remedies  pending  or  concluded.  USACIDC  may  obtain  remedies 
information  by  coordinating  with  PFD  and  the  cognizant  command. 

f  In  pay  and  entitlement  or  transportation  operation  fraud  cases, 
USACIDC  will  coordinate  with  the  Office  of  the  Secretary  of  the 
Army,  Financial  Management,  Review  and  Oversight  Directorate 
(SAFM-RO),  to  determine  the  status  of  any  pending  or  proposed 
action  under  the  Debt  Collection  Act.  This  information,  in  addition 
to  information  obtained  under  paragraph  8-1 2e  above,  will  be  for¬ 
warded  with  appropriate  cases  to  the  Investigating  Official. 

g.  In  those  cases  where  the  Investigating  Official  has  submitted  a 
report  to  the  Army  Reviewing  Official  for  action  under  PFCRA, 
PFD  will,  at  the  direction  of  the  Reviewing  Official,  prepare  all 
legal  memoranda  as  necessary  to  transmit  the  Reviewing  Official’s 
intention  to  issue  a  complaint.  As  part  of  this  responsibility,  PFD 
will  do  the  following:  coordinate  with  the  affected  command  or 
agency  to  ensure  that  all  appropriate  remedies  have  been  considered; 
evaluate  the  overall  potential  benefits  to  the  Army;  and  ensure  that 
action  under  PFCRA  is  not  duplicative  of  other  remedies  already 
taken.  In  order  to  fully  supplement  the  Reviewing  Official’s  file, 
PFD  may  request  a  litigation  report. 

h.  PFD  will  coordinate  all  cases  involving  transportation  opera¬ 
tions  emanating  from  Military  Traffic  Management  Command 
(MTMC)  activity,  under  the  military  transportation  exception  to  the 
FAR,  and  all  cases  involving  pay  and  entitlements  fraud  with 
SAFM-RO,  for  comments  and  recommendations.  These  matters  will 
be  forwarded  with  the  case  file  to  the  Reviewing  Official. 

/.  If  the  Attorney  General  approves  the  issuance  of  a  complaint, 
PFD,  at  the  direction  of  the  Army  Reviewing  Official,  shall  prepare 
the  complaint  and  all  necessary  memoranda  as  required.  PFD  shall 
also  designate  attorneys  to  represent  the  Authority  in  hearings  under 
PFCRA. 


1.  During  the  identification  of  the  Government's  need  for  goods  or  services. 

a.  Need  determinations  for  items  currently  scheduled  for  disposal  or  reprocurement,  or  which  have  prede¬ 
termined  reorder  levels. 

b.  Excessive  purchase  of  “expendables’’  such  as  drugs  or  auto  parts. 

c.  Inadequate  or  vague  need  assessment. 

d.  Frequent  changes  in  the  need  assessment  or  determination. 

e.  Mandatory  stock  levels  and  inventory  requirements  appear  excessive. 

f.  Items  appear  to  be  declared  excess  unnecessarily  or  sold  as  surplus,  while  same  items  are  being 
reprocured. 

g.  It  appears  that  an  item  or  service  is  being  purchased  more  as  a  result  of  aggressive  marketing  efforts 
rather  than  in  response  to  a  valid  requirement. 

h.  Need  determination  appears  to  be  tailored  unnecessarily  in  ways  that  can  only  be  met  by  certain 
contractors. 

/.  Items  and  services  are  continually  obtained  from  the  same  source  due  to  an  unwarranted  lack  of  effort  to 
develop  second  sources. 

2.  During  the  development  of  the  statements  of  work  and  specifications. 

a.  Statements  of  work  and  specifications  appear  to  be  written  intentionally  to  fit  the  products  or  capabilities 
of  a  single  contractor. 

b.  Statements  of  work,  specifications,  or  sole  source  justifications  developed  by  or  in  consultation  with  a 
preferred  contractor. 

c.  Information  concerning  requirements  and  pending  contracts  is  released  only  to  preferred  contractors. 
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d.  Allowing  companies  and  industry  personnel  who  participated  in  the  preparation  of  bid  packages  to 
perform  on  subsequent  contracts  in  either  a  prime  or  subcontractor  capacity. 

e.  Release  of  information  by  firms  or  personnel  participating  in  design  or  engineering  to  companies  compet¬ 
ing  for  prime  contract. 

f.  Prequalification  standards  or  specifications  appear  designed  to  exclude  otherwise  qualified  contractors  or 
their  products. 

g.  Requirements  appear  split  up  to  allow  for  rotating  bids,  giving  each  contractor  his  or  her  “fair  share.” 

h.  Requirements  appear  split  up  to  meet  small  purchase  requirements  (that  is,  $25,000)  or  to  avoid  higher 

levels  of  approval  that  would  be  otherwise  required. 

/.  Bid  specifications  or  statement  of  work  appear  inconsistent  with  the  items  described  in  the  general 
requirements. 

j.  Specifications  appear  so  vague  that  reasonable  comparisons  of  estimate  would  be  difficult. 

k.  Specifications  appear  inconsistent  with  previous  procurements  of  similar  items  of  services. 

3.  During  the  presolicitation  phase. 

a.  Sole  source  justifications  appear  unnecessary  or  poorly  supported. 

b.  Statements  justifying  sole  source  or  negotiated  procurements  appear  inadequate  or  incredible. 

c.  Solicitation  documents  appear  to  contain  unnecessary  requirements  which  tend  to  restrict  competition. 

d.  Contractors  or  their  representatives  appear  to  have  received  advance  information  related  to  the  proposed 
procurement  on  a  preferential  basis 

4.  During  the  solicitation  phase. 

a.  Procurement  appears  to  be  processed  so  as  to  exclude  or  impede  certain  contractors. 

b.  The  time  for  submission  of  bids  appears  to  be  limited  unnecessarily  so  that  only  those  with  advance 

information  have  adequate  time  to  prepare  bids  or  proposals. 

c.  It  appears  that  information  concerning  the  procurement  has  been  revealed  only  to  certain  contractors, 
without  being  revealed  to  all  prospective  competitors. 

d.  Bidders  conferences  are  conducted  in  a  way  that  apparently  invites  bid  rigging,  price  fixing,  or  other 
improper  collusion  between  contractors. 

e.  There  is  an  apparent  intentional  failure  to  publish  notice  of  the  solicitation  fairly. 

f.  Solicitation  appears  vague  as  to  the  details  such  as  time,  place,  and  manner  of  submitting  acceptable 

bids. 

g.  There  is  evidence  of  improper  communications  or  social  contact  between  contractors  and  Government 
personnel. 

h.  Controls  over  the  number  and  destination  of  bid  packages  sent  to  interested  bidders  appear  inadequate. 

/.  Indications  that  Government  personnel  or  their  families  may  own  stock  or  have  some  other  financial 

interest  in  either  a  contractor  or  subcontractor. 

/.  Indications  that  Government  personnel  are  discussing  possible  employment  for  themselves  or  a  family 
member  with  a  contractor  or  subcontractor  or  indications  that  a  proposal  for  future  employment  from  a  contractor 
or  subcontractor  to  a  Government  employee  or  his  or  her  family  members  has  not  been  rejected  firmly. 

k.  Indications  that  any  contractor  has  received  special-  assistance  in  preparation  of  his  or  her  bid  or 
proposal. 

l.  It  appears  that  a  contractor  is  given  an  expressed  or  implied  reference  to  a  specific  subcontractor. 

m.  Failure  to  amend  solicitation  to  reflect  necessary  changes  or  modifications. 

5.  During  the  submission  of  bids  and  proposals. 

a.  Improper  acceptance  of  a  late  bid. 

b.  Documents,  such  as  receipts,  appear  falsified  to  obtain  acceptance  of  a  late  bid. 

c.  Improperly  attempting  to  change  a  bid  after  other  bidders  prices  are  known. 

d.  Indications  that  mistakes  have  been  planted  deliberately  in  a  bid  to  support  correction  after  bid  opening. 

e.  Withdrawal  by  a  low  bidder  who  may  later  become  a  subcontractor  to  a  higher  bidder  who  gets  the 
contract. 

f.  Apparent  collusion  or  bid  rigging  among  the  bidders. 

g.  Bidders  apparently  revealing  their  prices  to  each  other. 

h.  Required  contractor  certifications  appear  falsified. 

/.  Information  concerning  contractor’s  qualifications,  finances,  and  capabilities  appears  falsified. 

6.  During  the  evaluation  of  bids  and  propoosals. 

a.  Deliberately  losing  or  discarding  bids  of  certain  contractors. 

b.  Improperly  disqualifying  the  bids  or  proposals  of  certain  contractors. 

c.  Accepting  apparently  nonresponsive  bids  from  preferred  contractors. 
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d.  Unusual  or  unnecessary  contacts  between  government  personnel  and  contractors  during  solicitation, 
evaluation,  and  negotiation. 

e.  Any  apparently  unauthorized  release  of  procurement  information  to  a  contractor  or  to  non-government 
personnel. 

f.  Any  apparent  favoritism  in  the  evaluation  of  the  bid  or  proposal  of  a  particular  contractor. 

g.  Apparent  bias  in  the  evaluation  criteria  or  in  the  attitude  or  actions  of  the  members  of  the  evaluation 
panel. 

7.  During  contract  formation  and  administration.  (For  more  details  on  these  subjects  see  DA  Pam  27-153, 
para  23-5.) 

a.  Defective  pricing  by  the  contractor  usually  associated  with  submitting  false  cost  and  pricing  data  under 
the  Truth  in  Negotiation  Act. 

b.  Cost/Labor  mischarging. 

c.  Product  substitution. 

d.  Progress  payment  fraud. 
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(Date  of  Plan) 

Section  I  (Administrative  Data): 

A.  Subject  of  allegation. 

B.  Principal  investigative  agency. 

C.  Investigative  agency  file  number. 

D.  Subject's  location. 

E.  Location  where  offense  took  place. 

F.  Responsible  action  commander. 

G.  Responsible  MACOM. 

H.  Contract  administrative  data  (if  applicable): 

1 .  Contract  number. 

2.  Type  of  contract. 

3.  Dollar  amount  of  contract. 

4.  Period  of  contract. 

I.  Principal  case  agent  (name  and  telephone  number). 

J.  Civilian  prosecutor  (if  applicable)  (name,  address,  and  telephone  number). 

K.  Is  Grand  Jury  investigating  this  matter?  If  so,  where  is  Grand  Jury  located? 

L.  Audit  agency  involved  (if  applicable). 

(Name  and  telephone  number  of  principal  auditor.) 

M.  Suspense  date  for  update  of  this  plan. 


Section  II  (Summary  of  Allegations  and  Investigative  Results  to  Date): 

(Provide  sufficient  detail  for  reviewers  of  the  plan  to  evaluate  the  appropriateness  of  the  planned  remedies.  If 
information  is  “close-hold"  or  if  grand  jury  secrecy  applies,  so  state.) 

Section  III  (Adverse  Impact  Statement): 

(Describe  any  adverse  impact  on  the  DA/DOD  mission.  Adverse  impact  is  described  in  DOD  Directive  7050.5, 
paragraph  E.I.g.  Identify  impact  as  actual  or  potential.  Describe  the  impact  in  terms  of  monetary  loss,  endanger- 
ment  to  personnel  or  property,  mission  readiness,  etc.  This  information  should  be  considered  in  formulating  your 
remedies  as  described  below  and  provided  to  prosecutors  for  their  use  in  prosecution  of  the  offenses.) 

Section  IV  (Remedies  Taken  and/or  Being  Pursued): 

A.  Criminal  Sanctions.  (As  a  minimum,  address  the  following:  Are  criminal  sanctions  appropriate?  If  so, 
which  ones?  If  not,  why  not?  Has  the  local  U.S.  Attorney  or  other  civilian  prosecutor  been  notified  and  briefed? 
What  actions  have  been  taken  or  are  intended?  If  and  when  action  is  complete,  describe  action  and  final  results 
of  the  action.  Other  pertinent  comments  should  be  included.) 

B.  Civil  Remedies.  (As  a  minimum  address  the  following:  Which  civil  remedies  are  appropriate?  Has  the 
local  U.S.  Attorney  or  other  civilian  prosecutor  been  notified  and  briefed?  How,  when,  where,  and  by  whom  are 
the  appropriate  civil  remedies  implemented?  If  and  when  action  is  completed,  describe  action  and  final  results. 
Other  pertinent  comments  should  be  included.) 

C.  Contractual/Administrative  Remedies.  (As  a  minimum,  address  the  following:  Are  contractual  and  ad¬ 
ministrative  remedies  appropriate?  If  so,  which  ones?  If  not,  Why?  If  contractual  or  administrative  remedies  are 
considered  appropriate,  describe  how,  when,  and  by  whom  the  remedies  are  implemented.  If  and  when  action  is 
completed,  describe  action  and  results  of  the  action.  Other  pertinent  comments  should  be  included.) 

D.  Restrictions  on  Remedies  Action.  (Comment  as  to  why  obvious  remedies  are  not  being  pursued.  For 

example,  the  U.S.  Attorney  requests  that  the  suspension  action  be  held  in  abeyance  pending  criminal  action.) 

Section  V  (Miscellaneous  Comments/Information): 

Section  VI  (Remedies  Plan  Participants): 
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(Record  the  name,  grade,  organization,  and  telephone  number  of  all  Remedies  Plan  participants.) 

Section  VII  (MACOM  Coordination  Comments): 

(Record  the  name,  grade,  office  symbol,  and  telephone  number  of  all  MACOM  officials  providing  coordination 
comments;  record  the  date  when  comments  are  submitted  and  append  to  the  Remedies  Plan  the  signed 
comments  provided.) 

MACOM  Focal  Point: 

(Record  the  name,  grade,  office  symbol,  and  telephone  number  of  the  MACOM  focal  point.) 

Section  VIII  (Coordination/Comments): 

(Record  the  name,  grade,  organization,  office  symbol,  and  telephone  number  of  all  officials  with  whom  you  have 
coordinated  the  Remedies  Plan  or  who  have  provided  comments  on  your  plan;  append  any  comments  provided 
to  the  Remedies  Plan.) 
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1.  Under  no  circumstances  is  testing  to  proceed  unless  the  command  has  committed  sufficient  funding  to 
cover  the  entire  cost  of  the  projected  testing. 

2.  No  testing  will  be  initiated  unless  there  has  been  a  written  request  for  the  testing  to  the  appropriate 
Procurement  Fraud  Advisor  from  a  criminal  investigator  or  Assistant  United  States  Attorney  or  Department  of 
Justice  Attorney  (AUSA  is  used  in  these  procedures  to  indicate  either  an  AUSA  or  Department  of  Justice 
attorney).  If  they  have  not  already  done  so,  criminal  investigators  should  be  requested  to  coordinate  their  testing 
requests  with  the  AUSA  overseeing  the  investigation. 

3.  Barring  extraordinary  circumstances,  only  one  test  will  be  conducted  to  support  the  criminal  and  civil 
recovery  efforts  of  a  procurement  fraud/irregularity  matter.  Early  coordination  with  the  Civil  Division  of  the 
Department  of  Justice  or  the  local  United  States  Attorney’s  Office  is  necessary  to  ensure  that  testing  funds  are 
not  wasted. 

4.  The  request  for  testing  should  include  a  clear,  concise  statement  of  the  purpose  of  the  testing  to  include  a 
statement  of  the  allegations  made  and  the  contact  number(s)  involved.  Any  test  plan  which  requires  destructive 
testing  must  be  approved  by  the  AUSA. 

5.  No  testing  will  be  initiated  unless  a  test  plan  has  been  developed  which  states  the  following: 

a.  The  contract  number(s)  involved. 

b.  The  National  Stock  Number  (NSN)  of  the  item  to  be  tested. 

c.  The  purpose  of  the  testing. 

d.  The  alleged  defect  or  the  contractual  requirement  violated. 

e.  The  CID  report  of  investigation  (ROI)  number  or  the  DCIS  case  number. 

f.  Cost  of  the  test  (a  cost  proposal  should  be  an  attachment  to  the  test  plan). 

g.  Where  the  test  will  be  conducted. 

h.  How  the  test  will  be  conducted. 

/.  The  name  and  telephone  number  of  the  test  team  leader. 

j.  The  names  of  all  test  team  members. 

k.  The  approximate  dates  of  the  testing. 

l.  The  date  that  completion  of  the  test  is  required. 

m.  A  clear  statement  of  the  desired  product  (that  is,  test  report,  raw  data,  analysis  of  results,  and  evaluation 

of  test  results). 

n.  The  PRON  to  fund  the  testing. 

o.  A  retention  plan. 

6.  The  test  plan  shall  be  coordinated  with  the  concurrence  received  in  advance  from  the  appropriate  person¬ 
nel  in  the  Procurement  Directorate,  Product  Assurance  and  Test  Directorate,  the  Procurement  Fraud  Advisor,  and 
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the  investigator/AUSA  requesting  the  test.  No  testing  will  be  initiated  until  the  criminal  investigator/AUSA  who 
requested  the  testing  has  approved  the  test  plan. 

7.  If  the  items  tested  are  to  be  retained  as  evidence,  the  criminal  investigator  should  arrange  for  retention  of 
the  evidence.  While  the  Command  will  support  evidence  retention,  this  is  primarily  the  responsibility  of  the 
criminal  investigators.  Agents  should  be  advised  that  putting  items  in  Code  L  or  similar  non-use  status  is 
insufficient  to  protect  it  from  being  released  to  the  field.  A  decision  not  to  retain  the  tested  items  as  evidence  must 
have  the  approval  of  the  AUSA. 

8.  All  items  to  be  tested  should  be  from  a  statistically  valid  random  sample.  The  sample  should  conform  with 
the  inspection  requirements  of  the  contract  or  be  in  conformance  with  a  random  sample  specifically  developed  for 
the  instant  test  plan.  It  is  recommended  that  a  statistician  be  consulted  to  determine  the  feasibility  of  a  random 
sample  specifically  created  to  support  the  test  plan. 

9.  Results  of  testing  should  be  available  to  Command  and  DA  personnel  for  appropriate  contractual  and 
administrative  remedies.  Any  request  for  testing  results  that  indicates  that  dissemination  of  the  testing  results  will 
be  limited  by  Rule  6(e)  of  the  Federal  Rules  of  Criminal  Procedure  is  to  be  forwarded  through  the  MACOM  or 
AMC  Procurement  Fraud  Coordinator  to  PFD  prior  to  the  initiation  of  any  testing. 

10.  Resolution  of  problems  associated  with  testing  requests  should  be  conducted  at  the  local  level.  In  AMC, 
the  authority  to  refuse  a  testing  request  resides  with  the  Office  of  Command  Counsel.  Any  disputes  that  cannot 
be  resolved  at  the  local  level  will  be  forwarded  to  the  AMC  or  MACOM  Procurement  Fraud  Coordinator  for 
resolution.  This  includes  disputes  regarding  funding  or,  at  any  time,  sensitive  issues. 

11.  Second  requests  for  testing  of  the  same  item  due  to  a  change  in  the  investigative  plan  require  coordina¬ 
tion  by  the  PFA  with  the  investigator  and  AUSA  overseeing  the  investigation  to  determine  the  deficiencies  in  the 
earlier  test.  Disputes  that  cannot  be  resolved  between  the  AUSA,  PFA,  and  the  investigator  regarding  testing  will 
be  forwarded  simultaneously  to  the  MACOM  Procurement  Fraud  Coordinator  and  PFD  for  resolution.  The 
procedures  established  in  paragraphs  5  and  6  apply  for  second  requests  for  testing  with  the  additional  require¬ 
ment  that  the  Assistant  United  States  Attorney  must  be  requested  to  approve  the  test  plan. 
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Chapter  9 

Cooperation  with  the  Office  of  Special  Counsel 
9-1.  Introduction 

This  chapter  prescribes  procedures  for  cooperation  with  the  Office 
of  Special  Counsel  (OSC)  of  the  Merit  Systems  Protection  Board 
(MSPB),  when  OSC  is  investigating  alleged  prohibited  personnel 
practices  or  other  allegations  of  improper  or  illegal  conduct  within 
DA  activities. 

9-2.  Policy 

a.  DA  policy  follows: 

(1)  Civilian  personnel  actions  taken  by  management  officials, 
civilian  and  military,  will  conform  to  laws  and  regulations  im¬ 
plementing  established  merit  system  principles  and  will  be  free  of 
any  prohibited  personnel  practices. 

(2)  Management  officials  will  take  vigorous  corrective  action 
when  prohibited  personnel  practices  occur.  Disciplinary  measures 
under  AR  699-700,  chapter  751,  may  be  initiated  after  consultation 
and  coordination  with  appropriate  civilian  personnel  office  and  labor 
counselor. 

b.  DA  activities  will  cooperate  with  OSC  by — 

(1)  Promoting  merit  system  principles  in  civilian  employment 
programs  within  DA. 

(2)  Investigating  and  reporting  allegations  of  improper  or  illegal 
conduct  forwarded  to  the  activity  by  HQDA. 

(3)  Facilitating  orderly  investigations  by  the  OSC  of  alleged  pro¬ 
hibited  personnel  practices  and  other  matters  assigned  for  investiga¬ 
tion  to  the  OSC,  such  as  violations  of  the  Whistleblower  Protection 
Act  of  1989,  the  Freedom  of  Information  Act,  or  the  Hatch  Act. 


9-3.  Duties 

a.  DA  General  Counsel.  The  DA  General  Counsel  is  responsible 
for  the  following: 

(1)  Provide  overall  guidance  on  all  issues  concerning  cooperation 
with  OSC,  including  the  investigation  of  alleged  prohibited  person¬ 
nel  practices  and  allegations  of  improper  or  illegal  conduct. 

(2)  Review  for  adequacy  and  legal  sufficiency  each  OSC  report 
of  investigation  that  must  be  reviewed  personally  by  the  Secretary 
of  the  Army. 

(3)  Ensure  compliance  with  the  Civil  Service  Reform  Act  of 
1978  by  obtaining  a  suitable  investigation  of  allegations  of  improper 
or  illegal  conduct  received  from  OSC.  This  includes  compliance 
with  time  limits  for  reporting  results  of  the  investigation  and  per¬ 
sonal  review  of  the  report  by  the  Secretary  of  the  Army  when 
required. 

(4)  Forward  to  the  DOD  Inspector  General  (DODIG)  copies  of 
each  allegation  of  improper  or  illegal  conduct  referred  to  DA  by 
OSC. 

(5)  Delegate  to  The  Judge  Advocate  General  the  authority  to  act 
on  behalf  of  the  DA  General  Counsel  in  all  OSC  investigations  of 
prohibited  personnel  practices. 

(6)  Act  upon  requests  for  counsel  from  “accused”  or  “suspected” 
employees. 

b.  Chief,  Labor  and  Employment  Law  Office.  The  Chief,  Labor 
and  Employment  Law  Office,  OTJAG  (DAJA-LE)  is  responsible 
for— 

(1)  Act  for  TJAG  as  the  Senior  Management  Official  in  cooperat¬ 
ing  with  OSC.  As  Senior  Management  Official,  the  Chief, 
DAJA-LE,  through  TJAG,  will  be  responsible  to  the  DA  General 
Counsel  for  administration  of  the  policies  and  procedures  contained 
in  this  chapter. 

(2)  Promptly  inform  the  DA  General  Counsel  of  any  OSC  inves¬ 
tigation  and  consult  with  the  DA  General  Counsel  on  any  legal  or 
policy  issue  arising  from  an  OSC  investigation. 
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(3)  Serve  as  the  HQDA  point  of  contact  in  providing  assistance 
to  OSC. 

(4)  Act  as  DA  attomey-of-record  in  administrative  matters  initi¬ 
ated  by  OSC  before  the  MSPB  which  arise  from  an  OSC  investiga¬ 
tion.  As  DA  attomey-of-record,  the  Chief,  DAJA-LE,  will  file 
necessary  pleadings  and  make  necessary  appearances  before  the 
MSPB  to  represent  DA  interests. 

(5)  Monitor  ongoing  OSC  investigations  within  DA. 

(6)  Ensure  that  appropriate  DA  personnel  are  apprised  fully  of 
their  rights,  duties,  and  the  nature  and  basis  for  an  OSC 
investigation. 

(7)  Review  and  prepare  recommendations  to  the  DA  General 
Counsel  concerning  any  OSC  recommended  corrective  action  re¬ 
ferred  to  DA.  Such  review  and  recommendations  will  address 
whether  disciplinary  action  should  be  taken  against  DA  civilian 
employees  or  soldiers,  and  whether  the  information  warrants  referral 
to  appropriate  authorities  for  corrective  and  or  disciplinary  action. 

(8)  Seek  OSC  approval  of  DA  proposed  disciplinary  action 
against  an  employee  for  an  alleged  prohibited  personnel  practice  or 
other  misconduct  that  is  the  subject  of  or  related  to  any  OSC 
investigation. 

(9)  Review  and  prepare  recommendations  for  the  DA  General 
Counsel  concerning  requests  for  counsel,  to  include  identifying 
available  DA  attorneys  to  act  as  individual  representatives.  Upon 
approval  of  the  DA  General  Counsel,  appoint  DA  civilian  and  mili¬ 
tary  attorneys,  to  include  attorneys  from  the  U.S.  Army  Materiel 
Command  and  the  U.S.  Army  Corps  of  Engineers,  to  represent 
individual  soldiers  or  employees. 

(10)  Determine,  to  the  extent  practicable,  whether  an  investiga¬ 
tion  is  being  or  has  been  conducted  that  duplicates,  in  whole  or  in 
part,  a  proposed  or  incomplete  OSC  investigation,  and  convey  that 
information  to  the  OSC  whenever  it  might  avoid  redundant  inves¬ 
tigative  efforts. 

(11)  Provide  guidance  and  assistance  to  activity  Labor  Counse¬ 
lors  in  fulfilling  their  duties  as  Liaison  Officers. 

c.  Activity  Labor  Counselor.  The  activity  Labor  Counselor  will — 

(1)  Act  as  Liaison  Officer  for  OSC  investigations  arising  within 
the  command,  activity,  or  installation  serviced  by  the  Labor  Counse¬ 
lor’s  client  Employment  Office. 

(2)  Promptly  inform  the  MACOM  labor  counselor  and  the  Chief, 
DAJA-LE,  of  any  OSC  inquiry  or  investigation. 

(3)  Act  as  the  legal  representative  of  the  command,  activity,  or 
installation. 

(4)  Assist  the  OSC  investigator  with  administrative  matters  re¬ 
lated  to  the  investigation,  such  as  requests  for  witnesses  and 
documents. 

(5)  Process  all  OSC  requests  for  documents. 

(6)  Make  appropriate  arrangements  for  OSC  requests  to  interview 
civilian  employees  and  soldiers. 

(7)  Ensure  that  personnel  involved  are  advised  of  the  nature  and 
basis  for  an  OSC  investigation,  the  authority  of  the  OSC,  and  their 
rights  and  duties. 

(8)  Consult  with  the  Chief,  DAJA-LE,  on  policy  and  legal  issues 
arising  from  the  OSC  investigation. 

(9)  Keep  the  Chief,  DAJA-LE,  informed  of  the  status  of  the  OSC 
investigation. 

(10)  Act  as  agency  representative  before  the  MSPB  in  actions 
initiated  by  employees  (individual  right  of  action  appeals). 

9-4.  Procedures 

a.  Witnesses  and  counsel  for  consultation. 

(1)  DA  military  and  civilian  managers,  supervisors,  and  employ¬ 
ees  who  are  requested  by  OSC  for  an  interview  will  be  made 
available  per  arrangements  the  Labor  Counselor  will  establish.  Re¬ 
quests  for  the  testimony  of  IGs  will  be  coordinated  with  the  Inspec¬ 
tor  General  Legal  Office,  SAIG-ZXL. 

(2)  The  Labor  Counselor  will  ensure  that  witnesses  are  aware  of 
their  obligation  to  answer  OSC  questions,  their  potential  to  be  con¬ 
sidered  “suspects”  in  OSC  investigations,  and  their  right  to  the 
assistance  of  counsel  during  interviews  with  OSC  representatives.  If 


the  requested  witness  is  not  an  “accused’’or  “suspected”  individual 
and  the  witness  asks  for  assistance  of  counsel,  a  DA  attorney  will  be 
made  available  for  the  limited  purpose  of  consultation  regarding  the 
witness’  rights  and  obligations.  An  attorney-client  relationship  will 
not  be  established.  (See  glossary,  Counsel  for  Consultation.) 

(3)  The  Labor  Counselor  will  arrange  for  individual  counsel  for 
consultation  from  local  assets.  If  local  assets  are  hot  sufficient, 
assistance  may  be  requested  from  other  DOD  activities  in  the  area 
or  from  DAJA-LE.  DA  attorneys  tasked  to  consult  with  one  or 
more  witnesses  individually  will  not  be  tasked  to  represent  the  DA 
activity  concerned. 

(4)  The  Labor  Counselor,  as  the  legal  representative  of  the  activi¬ 
ty,  is  precluded  from  assisting  or  representing  individual  witnesses 
during  OSC  interviews. 

b.  "Accused"  or  "suspected”  DA  personnel  and  counsel  for  rep¬ 
resentation. 

(1)  If  the  OSC  identifies  a  DA  civilian  employee  or  a  soldier  as 
an  “accused”  or  “suspected”  individual,  or  if  the  Labor  Counselor 
concludes  that  an  individual  is  a  “suspect,”  the  Labor  Counselor  will 
inform  the  individual.  The  Labor  Counselor  also  will  advise  the 
individual  of  the  availability  of  counsel  for  representation  upon 
approval  by  DA  General  Counsel.  (See  glossary,  Counsel  for 
Representation.) 

(2)  If  the  “suspected”  individual  desires  legal  representation  by 
DA,  the  individual  must  request  counsel  by  submitting  a  written 
request  through  DAJA-LE  to  DA  General  Counsel.(See  fig  9-1.) 

(3)  During  the  investigation  but  prior  to  DA  General  Counsel 
approval  of  the  request  for  counsel,  an  “accused”  or  “suspected” 
individual  will  be  provided  the  assistance  of  counsel  for  consultation 
in  the  same  manner  as  any  other  OSC  requested  witness.  “Accused” 
or  “suspected”  individuals  who  do  not  request  counsel  for  represen¬ 
tation  will  be  provided  counsel  for  consultation  in  the  same  manner 
as  any  other  OSC  requested  witness. 

(4)  If  the  DA  General  Counsel  approves  the  request  for  counsel, 
the  Chief,  DAJA-LE,  will  appoint  a  DA  attorney  to  represent  the 
individual.  This  appointment  may  be  made  telephonically,  but  will 
be  confirmed  in  writing.  The  Chief,  DAJA-LE,  will  make  appropri¬ 
ate  coordination  with  MACOM  SJAs  and  command  counsel  to  con¬ 
firm  availability  of  the  attorney. 

(5)  An  attorney  appointed  by  DA  may  represent  a  civilian  em¬ 
ployee  in  any  proceeding  initiated  by  OSC  before  the  MSPB.  How¬ 
ever,  counsel  provided  by  DA  may  not  represent  the  employee  in 
any  proceeding  initiated  by  DA,  in  any  appeal  from  a  final  decision 
by  the  MSPB,  or  in  any  collateral  proceeding  before  any  forum 
other  than  the  MSPB. 

(6)  OSC  may  not  bring  a  disciplinary  action  before  the  MSPB 
against  a  soldier.  Accordingly,  DA  counsel  will  not  be  required  to 
represent  the  soldier  in  any  MSPB  disciplinary  proceeding.  Howev¬ 
er,  counsel  may  represent  the  soldier  during  the  OSC  investigation 
with  the  understanding  that  the  evidence  obtained  by  OSC  may  be 
referred  to  the  soldier’s  command  for  possible  disciplinary  action 
under  the  UCMJ  or  appropriate  regulations.  If  DA  initiates  action 
against  the  soldier  for  misconduct  disclosed  in  the  OSC  investiga¬ 
tion,  the  soldier  will  obtain  counsel  as  provided  under  the  UCMJ  or 
relevant  regulations. 

c.  Records. 

(1)  OSC  requests  for  records  must  be  in  writing.  The  Labor 
Counselor  will  assist  OSC  representatives  in  identifying  the  custo¬ 
dian  of  specific  records  sought  during  the  inquiry. 

(2)  Generally,  requested  records  should  be  furnished  to  OSC  rep¬ 
resentatives  if  such  records  would  be  released  under  AR  25-55  or 
AR  340-21  to  other  Government  agencies  in  the  normal  course  of 
official  business.  Records  constituting  attorney  work  product  should 
not  be  released  without  approval  of  the  Chief,  DAJA-LE.  IG  re¬ 
cords  will  not  be  released  without  the  approval  of  The  Inspector 
General.  (AR  20-1.)  The  Labor  Counselor  should  seek  guidance 
from  the  Chief,  DAJA-LE,  if  there  is  any  doubt  concerning  the 
release  of  records. 

(3)  If,  after  completion  of  the  OSC  investigation,  the  OSC  files  a 
complaint  against  DA  or  a  DA  employee,  release  of  records  and 
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other  information  will  be  accomplished  pursuant  to  MSPB  rules  of 
discovery  (5  CFR  1201,  subpart  B). 

d.  Funding.  The  command,  activity,  or  installation  within  which 
the  allegations  of  misconduct  arose  will  provide  funding  for  travel, 


per  diem,  and  other  necessary  expenses  related  to  the  OSC  investi¬ 
gation.  These  expenses  may  include  appropriate  funding  for  wit¬ 
nesses,  counsel  for  consultation,  and  DA  General  Counsel  approved 
counsel  for  representation. 

9-5.  Assistance  from  HQDA 

Labor  Counselors  may  seek  guidance  on  questions  arising  from 
implementation  of  this  chapter  by  contacting  the  Chief,  DAJA-LE. 


1 .  Overview 

a.  DA  employees  or  soldiers  asked  to  provide  information  (testimonial  or  documentary)  to  OSC  may  obtain 
legal  advice  through  the  Labor  Counselor  from  DA  attorneys  concerning  their  rights  and  obligations.  This  includes 
assistance  at  any  interviews  with  OSC  investigators.  However,  an  attorney-client  relationship  will  not  be  estab¬ 
lished  unless  the  employee  or  soldier — 

(1)  Is  suspected  or  accused  by  OSC  of  committing  a  prohibited  personnel  practice  or  other  illegal  or 
improper  act. 

(2)  Has  been  assigned  counsel  by  the  DA  General  Counsel. 

b.  Any  soldier  or  employee  who  reasonably  believes  that  he  or  she  is  suspected  or  has  been  accused  by 
OSC  of  committing  a  prohibited  personnel  practice  or  other  illegal  or  improper  act  may  obtain  legal  representation 
from  DA.  The  counsel  assigned  will  be  from  another  DOD  component  whenever  a  DA  attorney  is  likely  to  face  a 
conflict  between  the  attorney’s  ethical  obligation  to  the  client  and  DA,  or  when  the  suspected  or  accused 
individual  has  requested  representation  from  another  DOD  component.  Outside  legal  counsel  may  be  retained  by 
DA  on  behalf  of  the  soldier  or  employee  under  unusual  circumstances  and  only  with  the  personal  approval  of  the 
DOD  General  Counsel. 

c.  The  DA  General  Counsel  will  determine  whether  a  conflict  is  likely  to  occur  if  a  DA  attorney  is  assigned 
to  represent  a  soldier  or  civilian.  If  the  DA  General  Counsel  determines  a  conflict  may  occur,  or  if  the  suspected 
or  accused  employee  has  requested  representation  from  another  DOD  component,  the  DA  General  Counsel  will 
seek  the  assistance  of  another  General  Counsel  in  obtaining  representation  outside  DA. 

2.  Requests  for  representation 

a.  To  obtain  legal  representation,  soldiers  or  civilian  employees  must— 

(1)  Submit  a  written  request  for  legal  representation  through  the  Labor  and  Employment  Law  Office, 
Office  of  The  Judge  Advocate  General,  Department  of  the  Army,  to  DA  General  Counsel,  explaining  the  circum¬ 
stances  that  justify  legal  representation.  Copies  of  all  process  and  pleadings  served  should  accompany  the 
request. 

(2)  Indicate  whether  private  counsel,  at  personal  expense,  has  been  retained. 

(3)  Obtain  written  certification  from  their  supervisor  that — 

(a)  They  were  acting  within  the  scope  of  official  duties. 

(f>)  DA  has  not  initiated  any  adverse  or  disciplinary  action  against  them  for  the  conduct  being 
investigated  by  the  OSC. 

b.  Requests  for  DA  legal  representation  must  be  approved  by  the  DA  General  Counsel. 

c.  The  conditions  of  legal  representation  must  be  explained  and  accepted  in  writing  by  the  soldier  or 
employee. 

3.  Limitations  on  representation 

a.  DA  will  not  provide  legal  representation  with  respect  to  a  DA  initiated  disciplinary  action  against  a  civilian 
employee  for  committing  or  participating  in  a  prohibited  personnel  practice  or  for  engaging  in  illegal  or  improper 
conduct.  This  prohibition  applies  regardless  of  whether  the  participation  or  conduct  is  also  the  basis  for  the 
disciplinary  action  proposed  by  the  OSC. 

b.  In  certain  situations,  counsel  provided  by  DA  may  be  limited  to  representing  the  individual  only  with 
respect  to  some  of  the  pending  matters,  if  other  specific  matters  of  concern  to  OSC  or  MSPB  do  not  satisfy  the 
requirements  contained  in  this  regulation. 

4.  Attorney-client  relationship 


Figure  9-1.  Guide  for  seeking  legal  advice  and  representation  before  Office  of  Special  Counsel 
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a.  An  attorney-client  relationship  will  be  established  and  continued  between  the  suspected  or  accused 
individual  and  assigned  DA  counsel. 

b.  In  representing  a  DA  employee  or  soldier,  the  DA  attorney  designated  as  counsel  will  act  as  a  vigorous 
advocate  of  the  individual’s  legal  interests  before  OSC  or  MSPB.  The  attorney’s  professional  responsibility  to  DA 
will  be  satisfied  by  fulfilling  this  responsibility  to  the  employee  or  soldier.  Legal  representation  may  be  terminated 
only  with  the  approval  of  the  DA  General  Counsel  and  normally  only  on  the  basis  of  information  not  available  at 
the  time  the  attorney  was  assigned. 

c.  The  attorney-client  relationship  may  be  terminated  if  the  assigned  DA  counsel  determines,  with  the 
approval  of  the  DA  General  Counsel,  that — 

(1)  The  soldier  or  civilian  employee  was  acting  outside  the  scope  of  his  or  her  official  duties  when 
engaging  in  the  conduct  that  is  the  basis  for  the  OSC  investigation  or  charge. 

(2)  Termination  is  not  in  violation  of  the  rules  of  professional  conduct  applicable  to  the  assigned  counsel. 

d.  The  DA  attorney  designated  as  counsel  may  request  relief  from  the  duties  of  representation  or  counseling 
without  being  required  to  furnish  explanatory  information  that  might  compromise  confidential  communications 
between  the  client  and  the  attorney. 

5.  Funding 

This  regulation  authorizes  cognizant  DA  officials  to  approve  requests  from  military  members  or  civilian  employees 
for  travel,  per  diem,  witness  appearances,  or  other  departmental  support  necessary  to  ensure  effective  legal 
representation  by  the  designated  counsel. 

6.  Status 

A  soldier’s  or  civilian  employee's  participation  in  OSC  investigations,  MSPB  hearings,  and  other  related  proceed¬ 
ings  will  be  considered  official  departmental  business  for  time  and  attendance  requirements  and  similar  purposes. 

7.  Advice  to  witnesses 

The  following  advice  to  soldiers  and  civilian  employees  questioned  during  the  course  of  an  OSC  investigation 
may  be  appropriate  in  response  to  these  frequent  inquiries: 

a.  A  witness  may  decline  to  provide  a  “yes”  or  “no"  answer  in  favor  of  a  more  qualified  answer  when  this  is 
necessary  to  ensure  accuracy  in  responding  to  an  OSC  interviewer's  question. 

b.  Requests  for  clarification  of  both  questions  and  answers  are  appropriate  to  avoid  misinterpretation. 

c.  Means  to  ensure  verifications  of  an  interview  by  OSC  investigators  are  appropriate,  whether  or  not  the 
soldier  or  civilian  employee  is  accompanied  by  counsel.  Tape  recorders  may  only  be  used  for  this  purpose 
when — 

(1)  The  recorder  is  used  in  full  view. 

(2)  All  attendees  are  informed. 

(3)  The  OSC  investigator  agrees  to  record  the  proceeding. 

d.  Any  errors  that  appear  in  a  written  summary  of  an  interview  prepared  by  the  investigator  should  be 
corrected  before  the  soldier  or  employee  signs  the  statement.  The  soldier  or  civilian  employee  is  not  required  to 
sign  any  written  summary  that  is  not  completely  accurate.  A  soldier  or  civilian  employee  may  receive  a  copy  of 
the  summary  as  a  condition  of  signing. 

Figure  9-1.  Guide  for  seeking  legal  advice  and  representation  before  Office  of  Special  Counsel  •  Continued 


Chapter  10 

Soldiers  Summoned  to  Serve  on  State  and  Local 
Juries 

10-1.  General 

a.  This  chapter  implements  10  USC  982  and  DOD  Directive 
5525.8.  It  establishes  Army  policy  concerning  soldiers  on  active 
duty  who  are  summoned  to  serve  on  State  and  local  juries. 

b.  This  chapter  does  not  apply  to  Army  National  Guard  soldiers 
in  an  annual  training  or  full-time  AGR  (Active  Guard  Reserve) 
status  under  title  32,  United  States  Code.  Soldiers  in  a  title  32  status 
must  refer  to  their  respective  State  law  for  relief  from  State  or  local 
jury  duty. 

10-2.  Policy 

a.  Active  duty  soldiers  should  fulfill  their  civic  responsibility  by 
serving  on  State  and  local  juries,  so  long  as  it  does  not  interfere 
with  military  duties. 

b.  The  following  active  duty  soldiers  are  exempt  from  complying 
with  summons  to  serve  on  State  and  local  juries: 

(1)  General  officers. 


(2)  Commanders. 

(3)  Active  duty  soldiers  stationed  outside  the  United  States, 
Puerto  Rico,  Guam,  the  Northern  Mariana  Islands,  American 
Samoa,  and  the  Virgin  Islands. 

(4)  Active  duty  soldiers  in  a  training  status. 

(5)  Active  duty  soldiers  assigned  to  forces  engaged  in  operations. 

c.  Other  active  duty  soldiers  may  be  exempted  from  serving  on 

local  juries  if  compliance  with  such  summons  would  have  either  of 
the  following  effects: 

(1)  It  would  interfere  unreasonably  with  performance  of  the  sol¬ 
dier’s  military  duties. 

(2)  It  would  affect  adversely  the  readiness  of  a  summoned  sol¬ 
dier’s  unit,  command,  or  activity. 

10-3.  Exemption  determination  authority 

a.  The  commander  exercising  special  court-martial  convening  au¬ 
thority  (SPCMCA)  over  a  unit  has  the  authority  to  determine 
whether  a  soldier  of  that  unit,  who  has  been  served  with  a  summons, 
is  exempt  from  serving  on  a  State  or  local  jury  unless  that  authority 
has  been  limited  or  withheld  per  subparagraph  b  or  c  below.  This 
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authority  may  not  be  delegated  to  a  subordinate  commander  who 
does  not  exercise  SPCMCA. 

6.  A  commander  superior  to  the  SPCMCA,  who  also  exercises 
SPCMCA  or  general  court-martial  convening  authority  (GCMCA) 
over  a  unit,  may  limit  or  withhold  the  exemption  determination 
authority  of  subordinate  commanders. 

c.  A  GCMCA,  who  orders  a  unit  or  soldier  assigned  to  one 
command  to  be  attached  or  detailed  to  another  command  for  disci¬ 
plinary  purposes  (for  example,  “for  administration”  or  “for  adminis¬ 
tration  of  military  justice  ”),  may  reserve  exemption  determination 
authority  to  the  commander  exercising  SPCMCA  in  the  chain-of- 
command  to  which  the  unit  or  soldier  is  assigned  rather  than  the 
chain-of-command  to  which  the  unit  or  soldier  is  attached  or 
detailed. 

10-4.  Procedures  for  exemption 

a.  Active  duty  soldiers  served  with  a  summons  to  serve  on  a 
State  or  local  jury  will  advise  their  commander  promptly  and  pro¬ 
vide  copies  of  pertinent  documents. 

b.  Unit  commanders  will  evaluate  the  summons  considering  both 
the  individual  soldier’s  duties  and  the  unit  mission.  Coordination 
with  the  servicing  judge  advocate  or  legal  adviser  and  with  the 
appropriate  State  or  local  official  may  be  necessary  to  determine  any 
impact  on  the  soldier’s  duties  or  on  unit  readiness. 

(1)  If  the  soldier  is  not  exempt  under  paragraph  10-26  or  c 
above,  the  commander  will  process  the  soldier  for  permissive  tem¬ 
porary  duty  (TDY)  per  AR  630-5. 

(2)  If  the  soldier  is  exempt  under  paragraph  10-26  or  c  above, 
the  commander  will  forward  the  summons  and  any  related  docu¬ 
mentation,  with  recommendations,  through  the  chain-of-command  to 
the  commander  with  exemption  determination  authority  over  the 
soldier  concerned. 

c.  The  commander  with  exemption  determination  authority  over 
the  soldier  concerned  will  determine  whether  the  soldier  is  exempt. 
His  or  her  determination  is  final. 

d.  The  exemption  determination  authority  will  notify  responsible 
State  or  local  officials  whenever  a  soldier  summoned  for  jury  duty 
is  exempt.  The  notification  will  cite  10  USC  982  as  authority. 

10-5.  Status,  fees,  and  expenses 

а.  Soldiers  who  are  required  to  comply  with  summons  to  serve 
on  State  or  local  juries  will  be  placed  on  permissive  TDY  under  the 
provisions  of  AR  630-5. 

б.  Jury  fees  accruing  to  soldiers  for  complying  with  the  summons 
to  serve  on  State  and  local  juries  must  be  turned  over  to  the  appro¬ 
priate  finance  office  for  deposit  into  the  U.S.  Treasury.  Commands 
will  establish  procedures  with  local  authorities  and  their  servicing 
finance  and  accounting  activity  to  ensure  that  such  jury  fees  are  so 
deposited.  Soldiers,  however,  may  keep  any  reimbursement  from 
State  or  local  authority  for  expenses  incurred  in  the  performance  of 
jury  duty,  including  transportation,  meals,  and  parking. 
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Appendix  A 
References 

Section  I 

Required  Publications 
AR  25-55 

The  Department  of  the  Army  Freedom  of  Information  Act  Program. 
(Cited  in  paras  7-1  and  9-4.) 

AR  27-20 

Claims.  (Cited  in  paras  1-4,  5-1,  and  3-8.) 

AR  37-60 

Pricing  for  Materiel  and  Services.  (Cited  in  para  7-4.) 

AR  37-103 

Disbursing  Operations  for  Finance  and  Accounting  Offices.  (Cited 
in  para  3-8.) 

AR  60-20 

Army  and  Air  Force  Exchange  Service  Operating  Policies.  (Cited  in 
para  3-8.) 

AR  215-1 

Administration  of  Army  Morale,  Welfare,  and  Recreation  Activities 
and  Nonappropriated  Fund  Instrumentalities.  (Cited  in  para  3-8.) 

AR  215-2 

The  Management  and  Operation  of  Army  Morale,  Welfare,  and 
Recreation  Activities  and  Nonappropriated  Fund  Instrumentalities. 
(Cited  in  para  3-8.) 

AR  340-21 

The  Army  Privacy  Program.  (Cited  in  paras  7-1  and  9-4.) 

AR  405-25 

Annexation,  (Cited  in  para  3-8.) 

AR  630-5 

Leaves  and  Passes.  (Cited  in  paras  7-16,  10-4,  and  10-5.) 

Section  II 

Related  Publications 

A  related  publication  is  merely  a  source  of  additional  information. 
The  user  does  not  have  to  read  it  to  understand  this  publication. 

AR  20-1 

Inspector  General  Activities  and  Procedures. 

AR  25-30 

The  Army  Integrated  Publishing  and  Printing  Program. 

AR  27-1 

Judge  Advocate  Legal  Service. 

AR  27-3 

The  Army  Legal  Assistance  Program. 

AR  27-10 
Military  Justice. 

AR  27-50 

Status  of  Forces  Policies,  Procedures,  and  Information. 

AR  27-60 
Intellectual  Property. 

AR  210-47 

State  and  Local  Taxation  of  Leesee’s  Interest  in  Wherry  Act 
Housing  (Title  VIII  of  the  National  Housing  Act). 


J 

AR  37-104-3 

Military  Pay  and  Allowances  Procedures,  Joint  Uniform  Military 
Pay  System-Army  (JUMPS-Army). 

AR  37-105 

Finance  and  Accounting  for  Installations:  Civilian  Pay  Procedures. 

AR  55-19 
Marine  Casualties. 

AR  190-29 

Misdemeanors  and  Uniform  Violation  Notices  Referred  to  U.S. 
Magistrates  or  District  Courts. 

AR  190-40 

Serious  Incident  Report. 

AR  210-50 

Housing  Management. 

AR  335-15 

Management  Information  Control  System. 

AR  600-40 

Apprehension,  Restraint,  and  Release  to  Civil  Authorities. 

AR  600-50 

Standards  of  Conduct  for  Department  of  the  Army  Personnel. 
AR  690-700 

Personnel  Relations  and  Services  (General). 

Section  III 
Prescribed  Forms 

DA  Form  4 

Department  of  the  Army  Certification  for  Authentication  of 
Records.  (Prescribed  in  paras  3-1 1  and  5-3.) 

Section  IV 
Referenced  Forms 

DA  Form  2631-R 

Medical  Care-Third  Party  Liability  Notification. 

DA  Form  3154 

MSA  Invoice  and  Receipt. 


Appendix  B 
Mailing  Addresses 

The  following  is  a  list  of  frequently  referred  to  Department  of  the 
Army  Services/Divisions/Offices  and  their  mailing  addresses: 


COMMANDER  (JACS-Z) 

U.S.  ARMY  CLAIMS  SERVICE,  OTJAG 
BUILDING  4411,  ROOM  206 
LLEWELLYN  AVENUE 
FORT  GEORGE  G.  MEADE,  MD  20755-5360 

PERSONNEL  CLAIMS  AND  RECOVERY  DIVISION 
(JACS-PC) 

U.S.  ARMY  CLAIMS  SERVICE,  OTJAG 
BUILDING  4411,  ROOM  206 
LLEWELLYN  AVENUE 
FORT  GEORGE  G.  MEADE,  MD  20755-5360 

TORT  CLAIMS  DIVISION  (JACS-TC) 

U.S.  ARMY  CLAIMS  SERVICE,  OTJAG 
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BUILDING  4411,  ROOM  206 

LLEWELLYN  AVENUE 

FORT  GEORGE  G.  MEADE,  MD  20755-5360 


CONTRACT  APPEALS  DIVISION 
HQDA(DAJA-CA) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

CONTRACT  LAW  DIVISION 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

CRIMINAL  LAW  DIVISION 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

ENVIRONMENTAL  LAW  DIVISION 
HQDA(DAJA-EL) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

LABOR  AND  EMPLOYMENT  LAW  DIVISION 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

LITIGATION  DIVISION 
HQDA(DAJA-LT) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

CIVILIAN  PERSONNEL  BRANCH 
HQDA(DAJA-LTC) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

GENERAL  LITIGATION  BRANCH 
HQDA(DAJA-LTG) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

MILITARY  PERSONNEL  BRANCH 
HQDA(DAJA-LTM) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

TORT  BRANCH 
HQDA(DAJA-LTT) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 


PERSONNEL,  PLANS,  AND  TRAINING  OFFICE 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

PROCUREMENT  FRAUD  DIVISION 
HQDA(DAJA-PF) 

901  NORTH  STUART  STREET 
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ARLINGTON,  VA  22203-1837 

INTELLECTUAL  PROPERTY  DIVISION 
HQDA(JALS-IP) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

REGULATORY  LAW  OFFICE 
HQDA(JALS-RL) 

901  NORTH  STUART  STREET 
ARLINGTON,  VA  22203-1837 

THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

THE  AJAG  FOR  CIVIL  LAW  &  LITIGATION 
THE  JUDGE  ADVOCATE  GENERAL 
2200  ARMY  PENTAGON 
WASHINGTON  DC  20310-2200 

U.S.  ARMY  TRIAL  DEFENSE  SERVICE 
HQDA(JALS-TD) 

NASSIF  BUILDING 

FALLS  CHURCH,  VA  22041-5013 


Appendix  C 

Department  of  Defense  Directive  5405.2 


Department  of  Defense 
Directive 

July  23,  1985 
NUMBER  5405.2 
GC,  DOD 


SUBJECT: 

Release  of  Official  Information  in  Litigation  and  Testimony  by  DoD 
Personnel  as  Witnesses 

References: 

(a)  Title  5,  United  States  Code,  Sections  301,  552,  and  552a 

(b)  Title  10,  United  States  Code,  Section  133 

(c)  DoD  Directive  5220.6,  “Industrial  Personnel  Security  Clear¬ 
ance  Program,”  December  20,  1976 

(d)  DoD  5200.1-R,  "Information  Security  Program  Regulation," 
August  1982,  authorized  by  DoD  Directive  5200.1,  June  7,  1982 

(e)  DoD  Directive  5230.25,  “Withholding  of  Unclassified  Tech¬ 
nical  Data  from  Public  Disclosure,”  November  6,  1984 

(f)  DoD  Instruction  7230.7,  “User  Charges,”  January  29,  1985 

(g)  DoD  5400.7-R,  “DoD  Freedom  of  Information  Act  Pro¬ 
gram,"  December  1980,  authorized  by  DoD  Directive  5400.7, 
March  24,  1980 

A.  Purpose 

Under  Section  301  reference  (a)  and  reference  (b),  this.  Directive 
establishes  policy,  assigns  responsibilities,  and  prescribes  procedures 
for  the  release  of  official  DoD  information  in  litigation  and  for 
testimony  by  DoD  personnel  as  witnesses  during  litigation. 

B.  Applicability  and  Scope 

l.  This  Directive  applies  to  the  Office  of  the  Secretary  of  De¬ 
fense  (OSD),  the  Military  Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff  (OJCS),  the  Unified  and  Specified  Commands, 
and  the  Defense  Agencies  (hereafter  referred  to  as  “DoD  Compo¬ 
nents”),  and  to  all  personnel  of  such  DoD  Components. 
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2.  This  Directive  does  not  apply  to  the  release  of  official  infor¬ 
mation  or  testimony  by  DoD  personnel  in  the  following  situations: 

(a)  Before  courts-martial  convened  by  the  authority  of  the  Mili¬ 
tary  Departments  or  in  administrative  proceedings  conducted  by  or 
on  behalf  of  a  DoD  Component; 

(b)  Pursuant  to  administrative  proceedings  conducted  by  or  on 
behalf  of  the  Equal  Employment  Opportunity  Commission  (EEOC) 
or  the  Merit  Systems  Protection  Board  (MSPB),  or  pursuant  to  a 
negotiated  grievance  procedure  under  a  collective  bargaining  agree¬ 
ment  to  which  the  Government  is  a  party; 

(c)  In  response  to  requests  by  Federal  Government  counsel  in 
litigation  conducted  on  behalf  of  the  United  States; 

(d)  As  part  of  the  assistance  required  in  accordance  with  the 
Defense  Industrial  Personnel  Security  Clearance  Program  under 
DoD  Directive  5220.6  (reference  (c));  or 

(e)  Pursuant  to  disclosure  of  information  to  Federal,  State,  and 
local  prosecuting  and  law  enforcement  authorities,  in  conjunction 
with  an  investigation  conducted  by  a  DoD  criminal  investigative 
organization. 

3.  This  Directive  does  not  supersede  or  modify  existing  laws  or 
DoD  programs  governing  the  testimony  of  DoD  personnel  or  the 
release  of  official  DoD  information  during  grand  jury  proceedings, 
the  release  of  official  information  not  involved  in  litigation,  or  the 
release  of  official  information  pursuant  to  the  Freedom  of  Informa¬ 
tion  Act,  5  U.S.C.  Section  552  (reference  (a))  or  the  Privacy  Act,  5 
U.S.C.  Section  552a  (reference  (a)),  nor  does  this  Directive  preclude 
treating  any  written  request  for  agency  records  that  is  not  in  the 
nature  of  legal  process  as  a  request  under  the  Freedom  of  Informa¬ 
tion  or  Privacy  Acts. 

4.  This  Directive  is  not  intended  to  infringe  upon  or  displace  the 
responsibilities  committed  to  the  Department  of  Justice  in  conduct¬ 
ing  litigation  on  behalf  of  the  United  States  in  appropriate  cases. 

5.  This  Directive  does  not  preclude  official  comment  on  matters 
in  litigation  in  appropriate  cases. 

6.  This  Directive  is  intended  only  to  provide  guidance  for  the 
internal  operation  of  the  Department  of  Defense  and  is  not  intended 
to,  does  not,  and  may  not  be  relied  upon  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  against  the 
United  States  or  the  Department  of  Defense. 

C.  Definitions 

1.  Demand.  Subpoena,  order,  or  other  demand  of  a  court  of 
competent  jurisdiction,  or  other  specific  authority,  for  the  produc¬ 
tion,  disclosure,  or  release  of  official  DoD  information  or  for  the 
appearance  and  testimony  of  DoD  personnel  as  witnesses. 

2.  DoD  Personnel.  Present  and  former  U.S.  military  personnel; 
Service  Academy  cadets  and  midshipmen;  and  present  and  former 
civilian  employees  of  any  Component  of  the  Department  of  De¬ 
fense,  including  nonappropriated  fund  activity  employees;  non-U.S. 
nationals  who  perform  services  overseas,  under  the  provisions  of 
status  of  forces  agreements,  for  the  United  States  Armed  Forces; 
and  other  specific  individuals  hired  through  contractual  agreements 
by  or  on  behalf  of  the  Department  of  Defense. 

3.  Litigation.  All  pretrial,  trial,  and  post-trial  stages  of  all  existing 
or  reasonably  anticipated  judicial  or  administrative  actions,  hearings, 
investigations,  or  similar  proceedings  before  civilian  courts,  com¬ 
missions,  boards  (including  the  Armed  Services  Board  of  Contract 
Appeals),  or  other  tribunals,  foreign  and  domestic.  This  term  in¬ 
cludes  responses  to  discovery  requests,  depositions,  and  other  pre¬ 
trial  proceedings,  as  well  as  responses  to  formal  or  informal  requests 
by  attorneys  or  others  in  situations  involving  litigation. 

4.  Official  Information.  All  information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control  of  the  Department  of 
Defense,  relates  to  information  in  the  custody  and  control  of  the 
Department,  or  was  acquired  by  DoD  personnel  as  part  of  their 
official  duties  or  because  of  their  official  status  within  the  Depart¬ 
ment  while  such  personnel  were  employed  by  or  on  behalf  of  the 
Department  or  on  active  duty  with  the  United  States  Armed  Forces. 


D.  Policy 

It  is  DoD  policy  that  official  information  should  generally  be  made 
reasonably  available  for  use  in  federal  and  state  courts  and  by  other 
governmental  bodies  unless  the  information  is  classified,  privileged, 
or  otherwise  protected  from  public  disclosure. 

E.  Responsibilities 

1.  The  General  Counsel,  Department  of  Defense  (GC,  DoD), 
shall  provide  general  policy  and  procedural  guidance  by  the  issu¬ 
ance  of  supplemental  instructions  or  specific  orders  concerning  the 
release  of  official  DoD  information  in  litigation  and  the  testimony  of 
DoD  personnel  as  witnesses  during  litigation. 

2.  The  Heads  of  DoD  Components  shall  issue  appropriate  regula¬ 
tions  to  implement  this  Directive  and  to  identify  official  information 
that  is  involved  in  litigation. 

F.  Procedures 

1.  Authority  to  Act 

(a)  In  response  to  a  litigation  request  or  demand  for  official  DoD 
information  or  the  testimony  of  DoD  personnel  as  witnesses,  the 
General  Counsels  of  DoD,  Navy,  and  the  Defense  Agencies;  the 
Judge  Advocates  General  of  the  Military  Departments;  and  the 
Chief  Legal  Advisors  to  the  JCS  and  the  Unified  and  Specified 
Commands,  with  regard  to  their  respective  Components,  are 
authorized — after  consulting  and  coordinating  with  the  appropriate 
Department  of  Justice  litigation  attorneys,  as  required — to  determine 
whether  official  information  originated  by  the  Component  may  be 
released  in  litigation;  whether  DoD  personnel  assigned  to  or  affili¬ 
ated  with  the  Component  may  be  interviewed,  contacted,  or  used  as 
witnesses  concerning  official  DoD  information  or  as  expert  wit¬ 
nesses;  and  what,  if  any,  conditions  will  be  imposed  upon  such 
release,  interview,  contact,  or  testimony.  Delegation  of  this  authori¬ 
ty,  to  include  the  authority  to  invoke  appropriate  claims  of  privilege 
before  any  tribunal,  is  permitted. 

(b)  In  the  event  that  a  DoD  Component  receives  a  litigation 
request  or  demand  for  official  information  originated  by  another 
Component,  the  receiving  Component  shall  forward  the  appropriate 
portions  of  the  request  or  demand  to  the  originating  Component  for 
action  in  accordance  with  this  Directive.  The  receiving  Component 
shall  also  notify  the  requestor,  court,  or  other  authority  of  its  trans¬ 
fer  of  the  request  or  demand. 

(c)  Notwithstanding  the  provisions  of  paragraphs  F.l.a.  and  b.,the 
GC,  DoD,  in  litigation  involving  terrorism,  espionage,  nuclear 
weapons,  intelligence  means  or  sources,  or  otherwise  as  deemed 
necessary,  may  notify  Components  that  GC,  DoD,  will  assume  pri¬ 
mary  responsibility  for  coordinating  all  litigation  requests  and 
demands  for  official  DoD  information  or  the  testimony  of  DoD 
personnel,  or  both;  consulting  with  the  Department  of  Justice,  as 
required;  and  taking  final  action  on  such  requests  and  demands. 

2.  Factors  to  Consider.  In  deciding  whether  to  authorize  the 
release  of  official  DoD  information  or  the  testimony  of  DoD  person¬ 
nel  concerning  official  information  (hereinafter  referred  to  as  “the 
disclosure”)  pursuant  to  paragraph  F.I.,  DoD  officials  should  con¬ 
sider  the  following  types  of  factors: 

(a)  Whether  the  request  or  demand  is  unduly  burdensome  or 
otherwise  inappropriate  under  the  applicable  court  rules; 

(b)  Whether  the  disclosure,  including  release  in  camera ,  is  appro¬ 
priate  under  the  rules  of  procedure  governing  the  case  or  matter  in 
which  the  request  or  demand  arose; 

(c)  Whether  the  disclosure  would  violate  a  statute,  executive  or¬ 
der,  regulation,  or  directive; 

(d)  Whether  the  disclosure,  including  release  in  camera,  is  appro¬ 
priate  or  necessary  under  the  relevant  substantive  law  concerning 
privilege; 

(e)  Whether  the  disclosure, except  when  in  camera  and  necessary 
to  assert  a  claim  of  privilege,  would  reveal  information  properly 
classified  pursuant  to  the  DoD  Information  Security  Program  under 
DoD  5200. 1-R  (reference  (d)),  unclassified  technical  data  withheld 
from  public  release  pursuant  to  DoD  Directive  5230.25  (reference 
(e)),  or  other  matters  exempt  from  unrestricted  disclosure;  and, 

(f)  Whether  disclosure  would  interfere  with  ongoing  enforcement 
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proceedings,  compromise  constitutional  rights,  reveal  the  identity  of 
an  intelligence  source  or  confidential  informant,  disclose  trade  se¬ 
crets  or  similarly  confidential  commercial  or  financial  information, 
or  otherwise  be  inappropriate  under  the  circumstances, 

3.  Decisions  on  Litigation  Requests  and  Demands 

(a)  Subject  to  paragraph  F.3.e.,  DoD  personnel  shall  not,  in  re¬ 
sponse  to  a  litigation  request  or  demand,  produce,  disclose,  release, 
comment  upon,  or  testify  concerning  any  official  DoD  information 
without  the  prior  written  approval  of  the  appropriate  DoD  official 
designated  in  paragraph  F.l.  Oral  approval  may  be  granted,  but  a 
record  of  such  approval  shall  be  made  and  retained  in  accordance 
with  the  applicable  implementing  regulations. 

(b)  If  official  DoD  information  is  sought,  through  testimony  or 
otherwise,  by  a  litigation  request  or  demand,  the  individual  seeking 
such  release  or  testimony  must  set  forth,  in  writing  and  with  as 
much  specificity  as  possible,  the  nature  and  relevance  of  the  official 
information  sought.  Subject  to  paragraph  F.3.e.,  DoD  personnel  may 
only  produce,  disclose,  release,  comment  upon,  or  testify  concerning 
those  matters  that  were  specified  in  writing  and  properly  approved 
by  the  appropriate  DoD  official  designated  in  paragraph  F.l.  See 
United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1951). 

(c)  Whenever  a  litigation  request  or  demand  is  made  upon  DoD 
personnel  for  official  DoD  information  or  for  testimony  concerning 
such  information,  the  personnel  upon  whom  the  request  or  demand 
was  made  shall  immediately  notify  the  DoD  official  designated  in 
paragraph  F.l.  for  the  Component  to  which  the  individual  contacted 
is  or,  for  former  personnel,  was  last  assigned.  In  appropriate  cases, 
the  responsible  DoD  official  shall  thereupon  notify  the  Department 
of  Justice  of  the  request  or  demands.  After  due  consultation  and 
coordination  with  the  Department  of  Justice,  as  required,  the  DoD 
official  shall  determine  whether  the  individual  is  required  to  comply 
with  the  request  or  demand  and  shall  notify  the  requestor  or  the 
court  or  other  authority  of  the  determination  reached. 

(d)  If,  after  DoD  personnel  have  received  a  litigation  request  or 
demand  and  have  in  turn  notified  the  appropriate  DoD  official  in 
accordance  with  paragraph  F.3.C.,  a  response  to  the  request  or 
demand  is  required  before  instructions  from  the  responsible  official 
are  received,  the  responsible  official  designated  in  paragraph  F.l. 
shall  furnish  the  requestor  or  the  court  or  other  authority  with  a 
copy  of  this  Directive  and  applicable  implementing  Regulations, 
inform  the  requestor  or  the  court  or  other  authority  that  the  request 
or  demand  is  being  reviewed,  and  seek  a  stay  of  the  request  or 
demand  pending  a  final  determination  by  the  Component  concerned. 

(e)  If  a  court  of  competent  jurisdiction  or  other  appropriate  au¬ 
thority  declines  to  stay  the  effect  of  the  request  or  demand  in 
response  to  action  taken  pursuant  to  paragraph  F.3.d.,  or  if  such 
court  or  other  authority  oiriers  that  the  request  or  demand  must  be 
complied  with  notwithstanding  the  final  decision  of  the  appropriate 
DoD  official,  the  DoD  personnel  upon  whom  the  request  or  demand 
was  made  shall  notify  the  responsible  DoD  official  of  such  ruling  or 
order.  If  the  DoD  official  determines  that  no  further  legal  review  of 
or  challenge  to  the  court’s  ruling  or  order  will  be  sought,  the 
affected  DoD  personnel  shall  comply  with  the  request,  demand,  or 
order.  If  directed  by  the  appropriate  DoD  official,  however,  the 
affected  DoD  personnel  shall  respectfully  decline  to  comply  with 
the  demand.  See  United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462 
(1951). 

4.  Fees.  Consistent  with  the  guidelines  in  DoD  Instruction  7230.7 
(reference  (f)),  the  appropriate  officials  designated  in  paragraph  F.l. 
are  authorized  to  charge  reasonable  fees,  as  established  by  regula¬ 
tion  and  to  the  extent  not  prohibited  by  law,  to  parties  seeking,  by 
request  or  demand,  official  DoD  information  not  otherwise  available 
under  the  DoD  Freedom  of  Information  Act  Program  (reference  (g)). 
Such  fees,  in  amounts  calculated  to  reimburse  the  Government  for 
the  expense  of  providing  such  information,  may  include  the  costs  of 
time  expended  by  DoD  employees  to  process  and  respond  to  the 
request  or  demand;  attorney  time  for  reviewing  the  request  or 
demand  and  any  information  located  in  response  thereto  and  for 
related  legal  work  in  connection  with  the  request  or  demand;  and 
expenses  generated  by  materials  and  equipment  used  to  search  for, 
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produce,  and  copy  the  responsive  information.  See  Oppenheimer 
Fund,  Inc.  v.  Sanders,  437  U.S.  340  (1978). 

5.  Expert  or  Opinion  Testimony.  DoD  personnel  shall  not  pro¬ 
vide,  with  or  without  compensation,  opinion  or  expert  testimony 
concerning  official  DoD  information,  subjects,  or  activities,  except 
on  behalf  of  the  United  States  or  a  party  represented  by  the  Depart¬ 
ment  of  Justice.  Upon  a  showing  by  the  requestor  of  exceptional 
need  or  unique  circumstances  and  that  the  anticipated  testimony  will 
not  be  adverse  to  the  interests  of  the  Department  of  Defense  or  the 
United  States,  the  appropriate  DoD  official  designated  in  paragraph 

F. l.  may,  in  writing,  grant  special  authorization  for  DoD  personnel 
to  appear  and  testify  at  no  expense  to  the  United  States.  If,  despite 
the  final  determination  of  the  responsible  DoD  official,  a  court  of 
competent  jurisdiction,  or  other  appropriate  authority,  orders  the 
appearance  and  expert  or  opinion  testimony  of  DoD  personnel,  the 
personnel  shall  notify  the  responsible  DoD  official  of  such  order.  If 
the  DoD  official  determines  that  no  further  legal  review  of  or  chal¬ 
lenge  to  the  court’s  order  will  be  sought,  the  affected  DoD  person¬ 
nel  shall  comply  with  the  order.  If  directed  by  the  appropriate  DoD 
official,  however,  the  affected  DoD  personnel  shall  respectfully  de¬ 
cline  to  comply  with  the  demand.  See  United  States  ex  rel.  Touhy  v. 
Ragen,  340  U.S.  462  (1951). 

G.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately.  Forward  two  copies  of  im¬ 
plementing  documents  to  the  General  Counsel,  DoD,  within  120 
days. 

Signed  by  WILLIAM  H.  TAFT,  IV 
Deputy  Secretary  of  Defense 
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Department  of  Defense  Directive 


June  7,  1989 
NUMBER  7050.5 
IG,  DOD 

SUBJECT: 

Coordination  of  Remedies  for  Fraud  and  Corruption  Related  to 
Procurement  Activities 

References: 

(a)  DoD  Directive  7050.5,  subject  as  above,  June  28,  1985  (here¬ 
by  canceled) 

(b)  Public  Law  97-291,  “The  Victim  and  Witness  Protection  Act 
of  1982,”  October  12,  1982 

(c)  Defense  FAR  Supplement  (DFARS),  Subpart  4.6,  “Contract 
Reporting” 

(d)  DoD  Instruction  4105.61,  “DoD  Procurement  Coding  Manu¬ 
al,"  May  4,  1973 

(e)  DoD  4105.61-M,  “Procurement  Coding  Manual”  (Volume  I), 
October  1988,  authorized  by  DoD  Instruction  4105.61  May  4,  1973 


A.  Reissuance  and  Purpose 

This  Directive  reissues  reference  (a)  to  update  policies,  procedures, 
and  responsibilities  for  the  coordination  of  criminal,  civil,  adminis¬ 
trative,  and  contractual  remedies  stemming  from  investigation  of 
fraud  or  corruption  related  to  procurement  activities.  More  effective 
and  timely  communication  of  information  developed  during  such 
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investigations  will  enable  the  Department  of  Defense  to  take  the 
most  appropriate  of  the  available  measures. 

B.  Applicability 

This  Directive  applies  to  the  Office  of  the  Secretary  of  Defense 
(OSD);  the  Inspector  General,  Department  of  Defense  (IG,  DoD); 
the  Military  Departments;  the  Defense  Agencies;  and  the  DoD  Field 
Activities  (hereafter  referred  to  collectively  as  “DoD  Components”). 

C.  Definitions 

1.  DoD  Criminal  Investigative  Organizations.  Refers  to  the  U.S. 
Army  Criminal  Investigation  Command;  the  Naval  Investigative 
Service  Command;  the  U.S.  Air  Force  Office  of  Special  Investiga¬ 
tions;  and  the  Defense  Criminal  Investigative  Service,  Office  of  the 
IG,  DoD  (OIG,  DoD). 

2.  Significant.  Refers  to  all  fraud  cases  involving  an  alleged  loss 
of  $100,000,  or  more;  all  corruption  cases  related  to  procurement 
that  involved  bribery,  gratuities,  or  conflicts  of  interest;  and  any 
investigation  into  defective  products  or  product  substitution  in 
which  a  SERIOUS  HAZARD  to  health,  safety,  or  operational  readi¬ 
ness  is  indicated,  regardless  of  loss  value. 

D.  Policy 

It  is  DoD  policy  that: 

/.  Each  of  the  DoD  Components  shall  monitor,  from  its  incep¬ 
tion,  all  significant  investigations  of  fraud  or  corruption  related  to 
procurement  activities  affecting  its  organizations,  for  the  purpose  of 
ensuring  that  all  possible  criminal,  civil,  administrative,  and  contrac¬ 
tual  remedies  in  such  cases  are  identified  to  cognizant  procurement 
and  command  officials  and  that  appropriate  remedies  are  pursued 
expeditiously.  This  process  shall  include  appropriate  coordination 
with  all  other  affected  DoD  Components. 

2.  All  investigations  of  fraud  or  corruption  related  to  procurement 
activities  shall  be  reviewed  to  determine  and  implement  the  appro¬ 
priate  contractual  and  administrative  actions  that  are  necessary  to 
recover  funds  lost  through  fraud  or  corruption  and  to  ensure  the 
integrity  of  DoD  programs  and  operations. 

3.  Appropriate  civil,  contractual,  and  administrative  actions,  in¬ 
cluding  those  set  forth  in  enclosure  1,  shall  be  taken  expeditiously. 
During  an  investigation  and  before  prosecution  or  litigation,  and 
when  based  in  whole  or  in  part  on  evidence  developed  during  an 
investigation,  such  actions  shall  be  taken  with  the  advance  knowl¬ 
edge  of  the  responsible  DoD  criminal  investigative  organization  and, 
when  necessary,  the  appropriate  legal  counsel  in  the  Department  of 
Defense  and  the  Department  of  Justice  (DoJ).  When  appropriate, 
such  actions  shall  be  taken  before  final  resolution  of  the  criminal  or 

E.  Responsibilities 

I.  The  Heads  of  DoD  ComponentsshaH : 

(a)  Establish  a  centralized  organization  (hereafter  referred  to  as 
“the  centralized  organization”)  to  monitor  and  ensure  the  coordina¬ 
tion  of  criminal,  civil,  administrative,  and  contractual  remedies  for 
each  significant  investigation  of  fraud  or  corruption  related  to  pro¬ 
curement  activities  affecting  the  DoD  Component. 

(b)  Establish  procedures  requiring  the  centralized  organization  to 
discuss  regularly  with  the  assigned  DoD  criminal  investigative  or¬ 
ganizations)  such  issues  as  the  current  status  of  significant  investi¬ 
gations  and  their  coordination  with  prosecutive  authorities. 

(c)  Establish  procedures  requiring  that  all  coordination  involving 
the  DoJ,  during  the  pendency  of  a  criminal  investigation,  is  accom¬ 
plished  by  or  with  the  advance  knowledge  of  the  appropriate  DoD 
criminal  investigative  organization(s). 

(d)  Establish  procedures  to  ensure  appropriate  coordination  of 
actions  between  the  centralized  organizations  of  any  DoD  Compo¬ 
nents  affected  by  a  significant  investigation  of  fraud  or  corruption 
related  to  procurement  activities. 

(e)  Establish  procedures  to  ensure  that  all  proper  and  effective 
civil,  administrative,  and  contractual  remedies  available  to  the  De¬ 
partment  of  Defense  are,  when  found  applicable  and  appropriate. 


considered  and  undertaken  promptly  by  the  necessary  DoD  officials 
(e.g.,  commanders,  programs  officials,  and  contracting  officers). 
This  includes  initiation  of  any  suspension  and  debarment  action 
within  30  days  of  an  indictment  or  conviction.  The  centralized 
organization  shall  ensure  that  all  proposed  actions  are  coordinated 
with  appropriate  investigative  organization. 

(f)  Establish  procedures  to  ensure  that  a  specific  comprehensive 
remedies  plan  is  developed  for  each  significant  investigation  involv¬ 
ing  fraud  or  corruption  related  to  procurement  activities.  These  pro¬ 
cedures  shall  include  the  participation  of  the  appropriate  DoD 
criminal  investigative  organization  in  the  development  of  the  plan. 

(g)  Establish  procedures  to  ensure  that  in  those  significant  inves¬ 
tigations  of  fraud  or  corruption  related  to  procurement  activities 
when  adverse  impact  on  a  DoD  mission  can  be  determined,  such 
adverse  impact  is  identified  and  documented  by  the  centralized 
organization.  This  information  is  to  be  used  by  the  centralized  or¬ 
ganization  of  the  DoD  Component  concerned  in  development  of  the 
remedies  plan  required  in  paragraph  E.l.f.,  above,  and  shall  be 
furnished  to  prosecutors  as  stated  in  paragraph  E.2.e.,  below.  The 
information  shall  also  be  used  by  the  centralized  organizations  in 
development  and  preparation  of  “Victim  Impact  Statements”  for  use 
in  sentencing  proceedings,  as  provided  for  P.L.  97-291  (reference 

(b)).  Some  examples  of  adverse  impact  on  a  DoD  mission  are  as 
follows: 

(1)  Endangerment  of  personnel  or  property. 

(2)  Monetary  loss. 

(3)  Denigration  of  program  or  personnel  integrity. 

(4)  Compromise  of  the  procurement  process. 

(5)  Reduction  or  loss  of  mission  readiness. 

(h)  Ensure  training  materials  are  developed  on  fraud  and  corrup¬ 
tion  in  the  procurement  process,  and  that  all  procurement  and  pro¬ 
curement-related  training  includes  a  period  of  such  instruction 
appropriate  to  the  duration  and  nature  of  the  training. 

(i)  Establish  procedures  enabling  the  centralized  organization  to 
ensure  that  safety  and  readiness  issues  are  examined  and  appropri¬ 
ately  dealt  with  for  all  cases  in  which  a  notice  is  required  under 
paragraph  E.2.i.,  below.  The  minimum  procedures  to  be  followed  by 
the  centralized  organization  are  in  enclosure  3. 

(j)  Ensure  that  appropriate  command,  procurement,  and  investiga¬ 
tive  organizations  are  provided  sufficient  information  to  determine  if 
further  inquiry  is  warranted  on  their  part  to  prevent  reoccurrence 
and  detect  other  possible  fraud  within  their  activity. 

2.  The  Secretaries  of  the  Military  Departments  and  the  Inspector 
General,  Department  of  Defense  (IG,  DoD),  or  their  designees,  shall 
establish  procedures  that  ensure  that  their  respective  criminal  inves¬ 
tigative  organizations  will: 

(a)  Notify,  in  writing,  the  centralized  organization  for  the  af¬ 
fected  DoD  Component  of  the  start  of  all  significant  investigations 
involving  fraud  or  corruption  that  are  related  to  procurement  activi¬ 
ties.  Initial  notification  shall  include  the  following  elements: 

(1)  Case  title. 

(2)  Case  control  number. 

(3)  Investigative  agency  and  office  of  primary  responsibility. 

(4)  Date  opened. 

(5)  Predication. 

(6)  Suspected  offense(s). 

(b)  Notify  expeditiously  the  Defense  Investigative  Service  (DIS) 
of  any  investigations  that  develop  evidence  that  would  impact  on 
DoD-cleared  industrial  facilities  or  personnel. 

(c)  Discuss  regularly  with  the  centralized  organization  such  is¬ 
sues  as  the  current  status  of  significant  investigations  and  their 
coordination  with  prosecutive  authorities.  If  the  DoD  criminal  inves¬ 
tigative  organization  has  prepared  any  documents  summarizing  the 
current  status  of  the  investigation,  such  documents  shall  be  provided 
to  the  centralized  organization.  Completed  reports  of  significant 
investigations  also  should  be  provided  to  the  centralized 
organization. 

(d)  Provide  to  the  appropriate  procurement  officials,  command¬ 
ers,  and  suspension  and  debarment  authorities,  when  needed  to  al¬ 
low  consideration  of  applicable  remedies,  any  court  records. 
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documents,  or  other  evidence  of  fraud  or  corruption  related  to  pro¬ 
curement  activities.  Such  information  shall  be  provided  in  a  timely 
manner  to  enable  the  suspension  and  debarment  authority  to  initiate 
suspension  and  debarment  action  within  30  days  of  an  indictment  or 
conviction. 

(e)  Provide  expeditiously  to  prosecutive  authorities  the  informa¬ 
tion  regarding  any  adverse  impact  on  a  DoD  mission,  that  is 
gathered  under  paragraph  E.l.g.,  above,  for  the  purpose  of  enhanc¬ 
ing  the  prosecutability  of  a  case.  Such  information  also  should  be 
used  in  preparing  a  victim  impact  statement  for  use  in  sentencing 
proceedings  as  provided  for  in  Public  Law  97-291  (reference  (b)). 

(0  Gather,  at  the  earliest  practical  point  in  the  investigation, 
without  reliance  on  grand  jury  subpoenas  whenever  possible,  rele¬ 
vant  information  concerning  responsible  individuals,  the  organiza¬ 
tional  structure,  finances,  and  contract  history  of  DoD  contractors 
under  investigation  for  fraud  or  corruption  related  to  procurement 
activities,  to  facilitate  the  criminal  investigation  as  well  as  any  civil, 
administrative,  or  contractual  actions  or  remedies  that  may  be  taken. 
Some  available  sources  of  such  information  are  listed  in  enclosure 
2. 

(g)  Provide  timely  notice  to  other  cognizant  DoD  criminal  inves¬ 
tigative  organizations  of  evidence  of  fraud  by  a  contractor,  sub¬ 
contractor,  or  employees  of  either,  on  current  or  past  contracts  with, 
or  affecting,  other  DoD  Components. 

(h)  Ascertain  the  impact  upon  any  ongoing  investigation  or  pros¬ 
ecution  of  civil,  contractual,  and  administrative  actions  being  con¬ 
sidered  and  advise  the  appropriate  centralized  organization  of  any 
adverse  impact. 

(i)  Obtain  a  DD  350  report  in  every  investigation  into  defective 
products  or  product  substitution  in  which  a  SERIOUS  HAZARD  to 
health,  safety,  or  operational  readiness  is  indicated.  Timely  notifica¬ 
tion  shall  be  made  to  the  centralized  organization  of  each  DoD 
Component  that  is  identified  as  having  contract  actions  with  the 
subject  of  the  investigation. 

(j)  Obtain  a  DD  350  report  in  all  significant  fraud  investigations, 
as  defined  in  subsection  C.2.  above,  whether  or  not  the  case  in¬ 
volved  defective  products  or  product  substitution.  Timely  notifica¬ 
tion  shall  be  made  to  the  centralized  organization  of  each  DoD 
Component  that  is  identified  as  having  contract  actions  with  the 
subject  of  the  investigation. 

3.  The  Inspector  General,  Department  of  Defense  (IG,  DoD), 
shall: 

(a)  Develop  training  materials  relating  to  fraud  and  corruption  in 
procurement  related  activities  which  shall  be  utilized  in  all  procure¬ 
ment  related  training  in  conjunction  with  training  materials 
developed  by  the  DoD  Components.  (See  paragraph  E.  1  .h.,  above.) 

(b)  Establish  procedures  for  providing  to  the  DoD  criminal  inves¬ 
tigative  organizations,  through  the  Office  of  the  Assistant  Inspector 
General  for  Auditing  (OAIG-AUD),  reports  of  data  contained  in  the 
Individual  Procurement  Action  Report  (DD  Form  350)  System. 

F.  Procedures 

Transmissions  of  information  by  DoD  criminal  investigative  organi¬ 
zations  required  by  subsection  E.2.,  above,  shall  be  made  as  ex¬ 
peditiously  as  possible,  consistent  with  efforts  not  to  compromise 
any  ongoing  criminal  investigation.  The  transmission  of  the  infor¬ 
mation  may  be  delayed  when,  in  the  judgment  of  the  head  of  the 
DoD  criminal  investigative  organization,  failure  to  delay  would 
compromise  the  success  of  any  investigation  or  prosecution.  The 
prosecutive  authorities  dealing  with  the  investigation  shall  be  con¬ 
sulted,  when  appropriate,  in  making  such  determinations. 

G.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately.  Forward  two  copies  of  im¬ 
plementing  documents  to  the  Inspector  General,  Department  of  De¬ 
fense,  within  120  days. 


Donald  J.  Atwood 
Deputy  Secretary  of  Defense 


Enclosures — 3 

1.  Civil  Contractual  and  Administrative  Actions  That  Can  Be 
Taken  in  Response  to  Evidence  of  Procurement  Fraud 

2.  Sources  of  Information  Relating  to  Government  Contractors 

3.  Actions  to  be  Taken  in  Product  Substitution  Investigations 
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Civil,  Contractual,  and  Aministrative  Actions  That  Can  Be 
Taken  in  Response  to  Evidence  of  Procurement  Fraud 


A.  Civil 

1.  Statutory 

a.  False  Claims  Act  (31  U.S.C.  3729  et  seq.). 

b.  Anti-Kickback  Act  (41  U.S.C.  51  et  seq.). 

c.  Voiding  Contracts  (18  U.S.C.  218). 

d.  Truth  in  Negotiations  Act  (10  U.S.C.  2306(f)). 

e.  Fraudulent  Claims-Contract  Disputes  Act  (41  U.S.C.  604) 

2.  Nonstatutory 

a.  Breach  of  contract. 

b.  Breach  of  warranty. 

c.  Money  paid  under  mistake  of  fact. 

d.  Unjust  enrichment. 

e.  Fraud  and/or  Deceit. 
f  Conversion. 

g.  Recision  and/or  Cancellation. 

h.  Reformation. 

i.  Enforcement  of  performance  bond/guarantee  agreement. 

B.  Contractual 

a.  Termination  of  contract  for  default. 

b.  Termination  of  contract  for  convenience  of  Government. 

c.  Termination  for  default  and  exemplary  damages  under  the  gra¬ 
tuities  clause. 

d.  Recision  of  contract. 

e.  Contract  warranties. 

/  Withholding  of  payments  to  contractor. 

g.  Offset  of  payments  due  to  contractor  from  other  contracts. 

h.  Price  reduction. 

i.  Correction  of  defects  (or  cost  of  correction). 

j.  Refusal  to  accept  nonconforming  goods. 

k.  Revocation  of  acceptance. 

/.  Denial  of  claims  submitted  by  contractors. 

m.  Disallowance  of  contract  costs. 

n.  Removal  of  the  contractor  from  automated  solicitation  or  pay¬ 
ment  system. 

C.  Administrative 

a.  Change  in  contracting  forms  and  procedures. 

b.  Removal  or  reassignment  of  Government  personnel. 

c.  Review  of  contract  administration  and  payment  controls. 

d.  Revocation  of  warrant  contracting  officer. 

e.  Suspension  of  contractor  and  contractor  employees. 

f.  Debarment  of  contractor  and  contractor  employees. 

g.  Revocation  of  facility  security  clearances. 

h.  Nonaward  of  contract  based  upon  a  finding  of  contractor 
nonresponsibility. 

i.  Voluntary  refunds. 


Jun  7,  89 
7050.5  (Enel  2) 


40 


AR  27-40  •  19  September  1994 


Q 


Table  D-1 

Source  of  Information  Relating  to  Government  Contractors 

Type  of  Information:  1.  Location,  dollar  value,  type,  and  number  of 
current  contracts  with  the  Department  of  Defense. 

Possible  Source:  a.  DD  Form  350  Report.1 

b.  Defense  Logistics  Agency's  (DLA)  “Contract  Administration  Defense 
Logistics  Agency's  (DLA)  Contract  Administration  Report"  (CAR  Report) 
on  contracts  DLA  administers. 


Type  of  Information:  2.  Financial  status  of  corporation,  history  of 
corporation, owners,  and  officers. 

Possible  Source:  a.  Dunn  and  Bradstreet  Reports. 

b.  Corporate  filings  with  local  secretaries  of  The  State,  or  corporate 
recorders. 

c.  Securities  and  Exchange  Commission  (public  corporations). 

d.  Small  Business  Administration  (SBA)  (small  businesses). 

e.  General  Accounting  Office  (bid  protests,  and  contractors  indebted  to 
the  Government). 

f.  Armed  Services  Board  of  Contract  Appeals  (ASBCA)  or  court  litigation. 

g.  List  of  Contractors  Indebted  to  the  United  States  (maintained, 
published  and  distributed  by  the  U.S.  Army  Finance  and  Accounting 
Center,  Indianapolis,  Indiana  46249) 

Type  of  Information:  3.  Security  clearance  background  information  on 
facility  and  officers. 

Possible  Source:  a.  Defense  Investigative  Service. 

Type  of  Information:  4.  Performance  history  of  contractor. 

Possible  Source:  a.  Local  contracting  officers,  b.  Defense  Contract 
Administration  Service  preaward  surveys, 
c.  SBA  Certificate  of  Competency  records. 

Type  of  Information:  5.  Name,  location,  offense  alleged,  and  previous 
investigative  efforts  involving  DLA-awarded  or  DLA-administered 
contracts. 

Possible  Source:  DLA  Automated  Criminal  Case  Management 
System.  (Available  through  field  offices  of  the  DLA  Counsel’s  office.) 

Type  of  Information:  6.  Bid  protests,  litigation,  and  bankruptcy 
involving  DLA-awarded  or  DLA-administered  contracts. 

Possible  Source:  Field  offices  of  the  DLA  Counsel's  office. 


’  A  determination  as  to  the  contract  history  of  any  DoD  contractor  with  contracts  in 
excess  of  $25,000  annually  can  be  made  through  a  review  of  the  “Individual 
Procurement  Action  Report"  (DD  Form  350)  system,  as  prescribed  by  Subpart  4.6 
of  the  DoD  FAR  Supplement,  DoD  Instruction  4105.61,  and  DoD  4105.61-M 
(references(c),  (d),  and  (e)). 


Jun  7,  89 
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Actions  To  Be  Taken  in  Product  Substitution 
Investigations 

A. 

The  centralized  organization,  in  all  cases  involving  allegations  of 
product  substitution  in  which  a  SERIOUS  HAZARD  to  health,  safe¬ 
ty,  or  operational  readiness  is  indicated  shall: 

1.  Review  the  notice  of  the  case  immediately  after  receiving  it 
from  the  Defense  criminal  investigative  organization.  Review  the 
notice  to  determine  any  potential  safety  or  readiness  issues  indicated 
by  the  suspected  fraud. 

2.  Notify  all  appropriate  safety,  procurement,  and  program  offi¬ 
cials  of  the  existence  of  the  case. 

3.  Obtain  a  complete  assessment  from  safety,  procurement,  and 
program  officials  of  the  adverse  impact  of  the  fraud  on  DoD  pro¬ 
grams  and  operations. 

4.  Ensure  that  the  DoD  Component  provides  the  Defense  crimi¬ 
nal  investigative  organization  with  full  testing  support  to  completely 
identify  the  defective  nature  of  the  substituted  products.  Costs  asso¬ 
ciated  with  the  testing  shall  be  assumed  by  the  appropriate  procure¬ 
ment  program. 


5.  Prepare  a  compreT^sive  impact  statement  describing  the  ad¬ 
verse  impact  of  the  fraud  on  DoD  programs  for  use  in  any  criminal, 
civil,  or  contractual  action  related  to  the  case. 

B. 

In  all  cases  involving  allegations  of  product  substitution  that  affect 
more  than  one  DoD  Component,  that  centralized  organizations  of 
the  affected  DoD  Components  shall  identify  a  lead  Agency.  The 
lead  centralized  organization  shall  ensure  that  information  on  the 
fraud  is  provided  to  the  centralized  organization  of  all  other  affected 
DoD  Components.  The  lead  centralized  organization  shall  ensure 
compliance  with  the  requirements  of  section  A.,  above.  The  lead 
centralized  organization  shall  then  be  responsible  for  preparing  a 
comprehensive  “Victim  Impact  Statement”  as  required  by  paragraph 
E.l.g.  of  this  Directive. 

C. 

In  all  cases  involving  allegations  of  product  substitution,  the  De¬ 
fense  Criminal  Investigative  Organization  shall: 

1.  Immediately  notify  the  appropriate  centralized  organization  of 
the  beginning  of  the  case. 

2.  Continue  to  provide  to  the  centralized  organization  any  infor¬ 
mation  developed  during  the  course  of  the  investigation  that  indi¬ 
cates  substituted  products  have  been,  or  might  be,  provided  to  the 
Department  of  Defense. 

i.  Ensure  that  any  request  for  testing  of  substituted  products  is 
provided  to  the  centralized  organization. 
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Department  of  Defense  Directive 


August  30,  1988 
NUMBER  5505.5 
GC,  DOD 

SUBJECT: 

Implementation  of  the  Program  Fraud  Civil  Remedies  Act 


References: 

(a)  Public  Law  99-509,  ‘The  Program  Fraud  Civil  Remedies  Act 
of  1986,”  October  21,  1986 

(b)  Title  5,  United  States  Code,  Chapters  33,  43,  51,  53,  Sub¬ 
chapter  III 

(c)  Title  31,  United  States  Code,  Sections  3716,  3729,  3730, 
3803,  3804,  3805,3806,  3808 

(d)  Title  18,  United  States  Code,  Section  287,  Federal  Rules  of 
Criminal  Procedure,  Rule  6(e) 

(e)  through  (h),  see  enclosure  1. 

A.  Purpose 

This  Directive  establishes  uniform  policies,  assigns  responsibilities, 
and  prescribes  procedures  for  implementation  of  reference  (a). 

B.  Applicability 

This  Directive  applies  to  the  Office  of  the  Secretary  of  Defense 
(OSD)  the  Military  Departments,  the  Office  of  the  Inspector  Gener¬ 
al,  Department  of  Defense  (OIG,  DoD);  the  Defense  Agencies;  and 
the  DoD  Field  Activities  (hereafter  referred  to  collectively  as  “DoD 
Components"). 

C.  Policy 

It  is  DoD  policy  to  redress  fraud  in  DoD  programs  and  operations 
through  the  nonexclusive  use  of  reference  (a).  All  DoD  Components 
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shall  comply  with  the  requirements  of  this  Directive  in  using  this 
new  remedy.  Changes  or  modifications  to  this  Directive  by  im¬ 
plementing  organizations  are  prohibited.  Implementing  regulations 
are  authorized  only  to  the  extent  necessary  to  effectively  carry  out 
the  requirements  of  this  Directive. 

D.  Responsibilities 

1.  The  Inspector  General,  Department  of  Defense  (IG,  DoD), 
shall  establish  procedures  for  carrying  out  the  duties  and  responsi¬ 
bilities  of  the  “investigating  official”  as  outlined  in  enclosure  2. 

2.  The  General  Counsel,  Department  of  Defense  (GC,  DoD), 
shall: 

(a)  Establish  procedures  for  carrying  out  the  duties  and  responsi¬ 
bilities  of  the  authority  head.  Department  of  Defense,  which  have 
been  delegated  to  the  GC,  DoD,  as  set  forth  in  enclosure  2; 

(b)  Establish  procedures  for  carrying  out  the  duties  and  responsi¬ 
bilities  for  appointment  and  support  of  presiding  officers,  as  set 
forth  in  enclosure  2;  and 

(c)  Review  and  approve  the  regulations  and  instructions  required 
by  this  section  to  be  submitted  for  approval  by  the  GC,  DoD. 

3.  The  Secretaries  of  the  Military  Departments  shall: 

(a)  Establish  procedures  for  carrying  out  the  duties  and  responsi¬ 
bilities  of  the  “authority  head”  and  of  the  “reviewing  officials”  for 
their  respective  Departments,  and  for  obtaining  and  supporting  pre¬ 
siding  officers  from  other  Agencies  as  specified  in  Office  of  Person¬ 
nel  Management  (OPM)  regulations;  (See  enclosure  2.) 

(b)  Make  all  regulations  or  instructions  promulgated  subject  to 
the  approval  of  the  GC,  DoD;  and 

(c)  Delegate  duties  as  appropriate. 

4.  The  General  Counsel  of  the  National  Security  Agency  (GC, 
NSA)  and  the  General  Counsel  of  the  Defense  Logistics  Agency 
(GC,  DLA)  shall  be  responsible  for  establishing  procedures  for 
carrying  out  the  duties  and  responsibilities  of  the  reviewing  officials 
that  have  been  delegated  to  them,  as  stated  in  enclosure  2.  All 
Regulations  or  Instructions  promulgated  pursuant  to  this  Directive 
shall  be  submitted  to  the  GC,  DoD. 

E.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately.  Two  copies  of  DoD  Com¬ 
ponent  implementing  documents  and  subsequent  amendments  shall 
be  forwarded  to  the  General  Counsel,  Department  of  Defense, 
within  90  days.  Other  DoD  Components  shall  disseminate  this  Di¬ 
rective  to  appropriate  personnel. 


Signed  by  WILLIAM  H.  TAFT,  IV 
Deputy  Secretary  of  Defense 


Enclosures — 2 

1.  References 

2.  Program  Fraud  Civil  Remedies 
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References,  continued 

(e)  Title  28,  United  States  Code,  Federal  Rules  of  Civil  Proce¬ 
dure,  Rules  4(d)d  and  34. 

(f)  Title  32,  Code  of  Federal  Regulations,  Part  97 

(g)  Title  28,  United  States  Code,  Federal  Rules  of  Evidence,  Rule 
408 

(h)  Title  32,  United  States  Code,  Section  3805 


Aug  30,  88 
5505.5  (Enel  2) 


PROGRAM  FRAUD  CIVIL  REMEDIES 


A.  Scope  and  purpose 

1.  The  Department  of  Defense  has  the  authority  to  impose  civil 
penalties  and  assessments  against  persons  who  make,  submit  or 
present,  or  cause  to  be  made,  submitted,  or  presented,  false,  ficti¬ 
tious,  or  fraudulent  claims  or  written  statements  to  authorities  or  to 
their  agents. 

2.  This  enclosure: 

(a)  Establishes  administrative  policies  and  procedures  for  impos¬ 
ing  civil  penalties  and  assessments  against  persons  who  make,  sub¬ 
mit,  or  present,  or  cause  to  be  made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent  claims  or  written  statements  to  authorities  or 
to  their  agents; 

(b)  Specifies  the  hearing  and  appeal  rights  of  persons  subject  to 
allegations  of  liability  for  such  penalties  and  assessments. 

3.  The  uniform  policies  and  procedures  established  by  this  enclo¬ 
sure  are  binding  on  the  authorities  and  authority  heads  in  the  De¬ 
partment  of  Defense  and  Military  Departments.  Additional 
administrative  regulations  necessary  to  carry  out  the  requirements  of 
the  PFCRA  (reference  (a))  and  this  Directive  may  be  written  by  the 
authority  heads.  Any  regulations  shall  be  consistent  with  the  provi¬ 
sions  of  this  enclosure. 

B.  Definitions 

1.  Adequate  evidence.  Information  sufficient  to  support  the  rea¬ 
sonable  belief  that  a  particular  act  or  omission  has  occurred. 

2.  Authority 

(a)  The  Department  of  Defense,  which  includes  OSD,  Organiza¬ 
tion  of  the  Joint  Chiefs  of  Staff  (OJCS),  Unified  and  Specified 
Commands,  Defense  Agencies,  and  DoD  Field  Activities. 

(b)  The  Department  of  the  Army. 

(c)  The  Department  of  the  Navy. 

(d)  The  Department  of  the  Air  Force. 

3.  Authority  head 

(a)  For  the  Department  of  Defense,  the  Deputy  Secretary  of  the 
Department  of  Defense  or  an  official  or  employee  of  the  Department 
of  Defense  or  the  Military  Departments  designated  in  writing  by  the 
Deputy  Secretary  of  Defense. 

(b)  For  the  respective  Military  Departments,  the  Secretary  of  the 
Military  Department  or  an  official  or  employee  of  the  Military 
Department  designated  in  regulations  promulgated  by  the  Secretary 
to  act  on  behalf  of  the  Secretary. 

4.  Benefit.  In  the  context  of  statements,  anything  of  value,  in¬ 
cluding  but  not  limited  to  any  advantage,  preference,  privilege,  li¬ 
cense,  permit,  favorable  decision,  ruling  status,  or  loan  guarantee. 

5.  Claim.  Any  request,  demand,  or  submission  made  as  follows: 

(a)  To  the  authority  for  property,  services,  or  money  (including 
money  representing  grants,  loans,  insurance,  or  benefits); 

(b)  To  a  recipient  of  property,  services,  or  money  from  the  au¬ 
thority  or  to  a  party  to  a  contract  with  the  authority: 

(1)  For  property  or  services  if  the  United  States: 

a.  Provided  such  property  or  services; 

b.  Provided  any  portion  of  the  funds  for  the  purchase  of  such 
property  or  services;  or 

c.  Will  reimburse  such  recipient  or  party  for  the  purchase  of  such 
property  or  services;  or 

(2)  For  the  payment  of  money  (including  money  representing 
grants,  loans,  insurance,  or  benefits)  if  the  United  States: 

a.  Provided  any  portion  of  the  money  requested  or  demanded; 

b.  Will  reimburse  such  recipient  or  party  for  any  portion  of  the 
money  paid  on  such  request  or  demand;  or 

(3)  Made  to  the  authority  that  has  the  effect  of  decreasing  an 
obligation  to  pay  or  account  for  property,  services,  or  money. 
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6.  Complaint.  The  administrative  complaint  served  by  the 
reviewing  official  on  the  defendant  under  section  G.,  below. 

7.  Defendant.  Any  person  alleged  in  a  complaint  under  section 
G.,  below,  to  be  liable  for  a  civil  penalty  or  assessment  under 
section  C.,  below. 

8.  DoD  criminal  investigative  organizations.  The  U.S.  Army 
Criminal  Investigative  Command,  Naval  Security  and  Investigative 
Command,  U.S.  Air  Force  Office  of  Special  Investigations,  and  the 
Defense  Criminal  Investigative  Service. 

9.  Government.  The  U.S.  Government. 

10.  Individual.  A  natural  person. 

11.  Initial  decision.  The  written  decision  of  the  presiding  officer 
required  by  section  J.  or  KK.,  below.  This  includes  a  revised  initial 
decision  issued  following  a  remand  or  a  motion  of  reconsideration. 

12.  Investigating  official 

(a)  The  IG,  DoD;  or 

(b)  An  officer  or  employee  of  the  OIG  designated  by  the  IG; 

(c)  Who,  if  a  member  of  the  Armed  Forces  of  the  United  States 
on  active  duty,  is  serving  in  Grade  0-7  or  above  or,  if  a  civilian 
employee,  is  serving  in  a  position  for  which  the  rate  of  basic  pay  is 
not  less  than  the  minimum  rate  of  basic  pay  for  Grade  GS-16  under 
the  General  Schedule. 

13.  Knows  or  has  reason  to  know.  A  person  who,  with  respect  to 
a  claim  or  statement: 

(a)  Has  actual  knowledge  that  the  claim  or  statement  is  false, 
fictitious,  or  fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the  truth  or  falsity  of  the 
claim  or  statement;  or 

(c)  Acts  in  reckless  disregard  of  the  truth  or  falsity  of  the  claim 
or  statement. 

14.  Makes.  Includes  the  terms  presents,  submits,  and  causes  to  be 
made,  presented,  or  submitted.  As  the  context  requires,  making  or 
made  shall  likewise  include  the  corresponding  forms  of  such  terms. 

15.  Person.  Any  individual,  partnership,  corporation, association 
or  private  organization,  and  includes  the  plural  of  that  term. 

16.  Preponderance  of  the  evidence.  The  evidence  necessary  to 
support  a  presiding  officer’s  decision  that  a  violation  of  the  PFCRA 
(reference  (a))  has  occurred.  Evidence  that  leads  to  the  belief  that 
what  is  sought  to  be  proved  is  more  likely  true  than  not  true. 

17.  Presiding  officer.  An  officer  or  employee  of  the  Department 
of  Defense  or  an  employee  detailed  to  the  Department  of  Defense 
from  another  agency  who: 

(a)  Is  selected  under  5  U.S.C.,  Chapter  33  (reference  (b)),  pur¬ 
suant  to  the  competitive  examination  process  applicable  to  adminis¬ 
trative  law  judges; 

(b)  Is  appointed  by  the  authority  head  of  DoD  to  conduct  hear¬ 
ings  under  this  Directive  for  cases  arising  in  the  Department  of 
Defense  or  the  Military  Departments; 

(c)  Is  assigned  to  cases  in  rotation  so  far  as  practicable; 

(d)  May  not  perform  duties  inconsistent  with  the  duties  and  re¬ 
sponsibilities  of  a  presiding  officer; 

(e)  Is  entitled  to  pay  prescribed  by  the  Office  of  Personnel  Man¬ 
agement  (OPM)  independently  of  ratings  and  recommendations 
made  by  the  authority  and  in  accordance  with  5  U.S.C.,  Chapters  51 
and  53,  Subchapter  III  (reference  (b)); 

(f)  Is  not  subject  to  a  performance  appraisal  pursuant  to  5  U.S.C., 
Chapter  43  (reference  (b));  and 

(g)  May  be  removed,  suspended,  furloughed,  or  reduced  in  grade 
or  pay  only  for  good  cause  established  and  determined  by  the  Merit 
Systems  Protection  Board  (MSPB)  on  the  record  after  opportunity 
for  hearing  by  such  Board. 

18.  Representative.  An  attomey-at-law  duly  licensed  in  any  State, 
commonwealth,  territory,  the  District  of  Columbia,  or  foreign  coun¬ 
try,  who  enters  his  or  her  appearance  in  writing  to  represent  a  party 
in  a  proceeding  under  this  part,  or  an  officer,  director,  or  employee 
of  a  defendant  or  of  its  affiliate. 

19.  Reviewing  official 

(a)  In  all  cases  arising  in  the  Department  of  Defense  and  any  of 
the  Military  Departments,  the  reviewing  official  shall  be  an  officer 
or  employee  of  an  authority  as  follows: 


(1)  Who  is  designated  by  the  authority  head  to  made  the  determi¬ 
nation  required  under  section  E.,  below,  of  this  enclosure; 

(2)  Who,  if  a  member  of  the  Armed  Forces  of  the  United  States 
on  active  duty,  is  serving  in  Grade  0-7  or  above  or,  if  a  civilian 
employee,  is  serving  in  a  position  for  which  the  rate  of  basic  pay  is 
not  less  than  the  minimum  rate  of  basic  pay  for  Grade  GS-16  under 
the  General  Schedule;  and 

(3)  Who  is  as  follows: 

a.  Not  subject  to  supervision  by,  or  required  to  report  to,  the 
investigating  official; 

b.  Not  employed  in  the  organizational  unit  of  the  authority  in 
which  the  investigating  official  is  employed;  and 

c.  Not  an  official  designated  to  make  suspension  or  debarment 
decisions. 

(b)  The  General  Counsel,  Defense  Logistics  Agency  (GC,  DLA), 
shall  be  the  reviewing  official  for  all  cases  involving  a  claim  or 
statement  made  to  the  DLA  or  any  other  part  of  the  Department  of 
Defense  other  than  a  Military  Department  or  the  National  Security 
Agency  (NSA).  The  General  Counsel,  National  SecurityAgency 
(GS,  NSA),  shall  be  the  reviewing  official  for  all  cases  involving 
claims  or  statements  made  to  that  Agency.  The  General  Counsel, 
Defense  Logistics  Agency  (GS,  DLA),  and  GC,  NSA,  may 
redelegate  their  authority  to  act  as  reviewing  officials  to  any  individ¬ 
uals)  meeting  the  criteria  set  out  in  subparagraph  (1)  of  this  section. 

(c)  The  authority  head  of  each  Military  Department  shall  select  a 
reviewing  official,  who  shall  review  all  cases  involving  a  claim  or 
statement  that  was  made  to  their  Department. 

20.  Statement.  Any  written  representation,  certification,  affirma¬ 
tion,  document,  record,  accounting,  or  bookkeeping  entry  made: 

(a)  With  respect  to  a  claim  or  to  obtain  the  approval  or  payment 
of  a  claim  (including  relating  to  eligibility  to  make  a  claim);  or 

(b)  With  respect  to  (including  relating  to  eligibility  for): 

(1)  A  contract  with,  or  a  bid  or  proposal  for  a  contract  with;  or 

(2)  A  grant,  loan,  or  benefit  from  the  authority,  or  any  State, 
political  subdivision  of  a  State,  or  other  party;  if  the  U.S.  Govern¬ 
ment  provides  any  portion  of  the  money  or  property  under  such 
contract  or  for  such  grant,  loan, or  benefit,  or  if  the  U.S.  Government 
will  reimburse  such  State,  political  subdivision,  or  party  for  any 
portion  of  the  money  or  property  under  such  contract  or  for  such 
grant,  loan,  or  benefit. 

C.  Basis  for  civil  penalties  and  assessments 

1.  Claims 

(a)  Any  person  who  makes  a  claim  that  the  person  knows  or  has 
reason  to  know: 

(1)  Is  false,  fictitious,  or  fraudulent; 

(2)  Includes  or  is  supported  by  a  written  statement  that  asserts  a 
material  fact  that  is  false,  fictitious,  or  fraudulent; 

(3)  Includes  or  is  supported  by  any  written  statement  that: 

a.  Omits  a  material  fact; 

b.  Is  false,  fictitious,  or  fraudulent  as  a  result  of  such  omission; 
and 

c.  Is  a  statement  in  which  the  person  making  such  statement  has 
a  duty  to  include  such  material  fact;  or 

(4)  Is  for  payment  for  the  provision  of  property  or  services  that 
the  person  had  not  provided  as  claimed,  shall  be  subject,  in  addition 
to  any  other  remedy  that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,000  for  each  such  claim. 

(b)  Each  voucher,  invoice,  claim  form,  or  other  individual  request 
or  demand  for  property,  services,  or  money  constitutes  a  separate 
claim. 

(c)  A  claim  shall  be  considered  made  to  an  authority,  recipient, 
or  party  when  such  claim  is  received  by  an  agent,  fiscal  intermedi¬ 
ary,  or  other  entity,  including  any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  such  authority,  recipient,  or  party. 

(d)  Each  claim  for  property,  services,  or  money  is  subject  to  a 
civil  penalty  regardless  of  whether  such  property,  service,  or  money 
is  actually  delivered  or  paid. 

(e)  If  the  Government  has  made  any  payment  (including  trans¬ 
ferred  property  or  provided  services)  on  a  claim,  a  person  subject  to 
a  civil  penalty  under  subparagraph  a.(l)  of  this  section  shall  also  be 
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subject  to  an  assessment  of  not  more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is  determined  to  be  in  violation  of 
subparagraph  a.(l)  of  this  section.  Such  assessment  shall  be  in  lieu 
of  damages  sustained  by  the  Government  because  of  such  claim. 

2.  Statements 

(a)  Any  person  who  makes  a  written  statement  that: 

(1)  The  person  knows  or  has  reason  to  know  the  following: 

a.  Asserts  a  material  fact  that  is  false,  fictitious,  or  fraudulent;  or 

b.  Is  false,  fictitious,  or  fraudulent  because  it  omits  a  material 
fact  that  the  person  making  the  statement  has  a  duty  to  include  in 
such  statementjand 

(2)  Contains  or  is  accompanied  by  an  express  certification  or 
affirmation  of  the  truthfulness  and  accuracy  of  the  contents  of  the 
statement,  shall  be  subject,  in  addition  to  any  other  remedy  that  may 
be  prescribed  by  law,  to  a  civil  penalty  of  not  more  than  55,000  for 
each  such  statement. 

(b)  Each  written  representation,  certification,  or  affirmation  con¬ 
stitutes  a  separate  statement. 

(c)  A  statement  shall  be  considered  made  to  an  authority  when 
such  statement  is  received  by  an  agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political  subdivision  thereof,  acting  for 
or  on  behalf  of  such  authority. 

3.  No  proof  of  specific  intent  to  defraud  is  required  to  establish 
liability  under  this  section. 

4.  In  any  case  in  which  it  is  determined  that  more  than  one 
person  is  liable  for  making  a  claim  or  statement  under  this  section, 
each  such  person  may  be  held  jointly  and  severally  liable  for  a  civil 
penalty  with  respect  to  such  claims  or  statements. 

5.  In  any  case  in  which  it  is  determined  that  more  than  one 
person  is  liable  for  making  a  claim  under  this  section  on  which  the 
Government  has  made  payment  (including  transferred  property  or 
provided  services),  an  assessment  may  be  imposed  against  any  such 
person  or  jointly  and  severally  against  any  combination  of  such 
persons. 

D.  Investigation 

1.  If  the  investigating  official  concludes  that  a  subpoena  pursuant 
to  the  authority  conferred  by  31  U.S.C.  §  3804(a)  (reference  (c))  is 
warranted,  then: 

(a)  The  supoena  so  issued  shall  notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which  the  subpoena  is  issued  and 
shall  identify  the  records  or  documents  sought; 

(b)  The  investigating  official  may  designate  a  person  to  act  on  his 
or  her  behalf  to  receive  the  documents  sought;  and 

(c)  The  person  receiving  such  subpoena  shall  be  required  to  ten¬ 
der  to  the  investigating  official,  or  to  the  person  designated  to 
receive  the  documents,  a  certification  that  the  documents  sought 
have  been  produced,  or  that  such  documents  are  not  available  and 
the  reasons  therefor,  or  that  such  documents,  suitably  identified, 
have  been  withheld  based  upon  the  assertion  of  an  identified 
privilege. 

2.  If  the  investigating  official  concludes  that  an  action  under  the 
PFCRA  may  be  warranted,  the  investigating  official  shall  submit  a 
report  containing  the  findings  and  conclusions  of  such  investigation 
to  the  appropriate  reviewing  official(s).  In  instances  where  the  false 
claim  or  false  statement  involves  more  than  one  authority  within  the 
Department  of  Defense,  or  where  the  investigating  official  finds  that 
more  than  one  case  has  arisen  from  the  same  set  of  facts,  the 
investigating  official  may,  at  his  or  her  sole  discretion,  refer  the 
case(s)  to  the  reviewing  official  of  one  of  the  affected  authorities. 
That  reviewing  official  shall  consolidate  the  claims  and  statements 
and  act  for  all.  Nothing  in  this  subsection  confers  any  right  in  any 
party  to  the  consolidation  or  severance  of  any  case(s),  although 
presiding  officers  may,  at  their  sole  discretion,  entertain  motions  to 
consolidate  or  sever. 

3.  Nothing  in  this  section  shall  preclude  or  limit  an  investigating 
official’s  discretion  to  refer  allegations  directly  to  the  Department  of 
Justice  for  suit  under  18  U.S.C.  §287  (reference  (d))  or  31  U.S.C. 
§§  3729  and  3730  (reference  (c)).  False  Claims  Act,  or  other  civil 
relief,  or  to  preclude  or  limit  such  official’s  discretion  to  defer  or 
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postpone  a  report  or  referral  to  the  reviewing  official  to  avoid 
interference  with  a  criminal  investigation  or  prosecution. 

4.  Nothing  in  this  section  modifies  any  responsibility  of  an  inves¬ 
tigating  official  to  report  violations  of  criminal  law  to  the  Attorney 
General. 

5.  Nothing  in  this  section  shall  preclude  or  limit  the  investigating 
official’s  authority  to  obtain  the  assistance  of  any  investigative  units 
of  the  Department  of  Defense,  including  those  of  the  Military  De¬ 
partments.  In  this  regard,  appropriate  investigation  may  be  con¬ 
ducted  by  the  Defense  criminal  investigative  organizations  and  other 
investigative  elements  of  the  Military  Departments  and  Defense 
Agencies. 

E.  Review  by  the  reviewing  official 

1.  If,  based  on  the  report  of  the  investigating  official  under  sub¬ 
section  D.2.,  above,  the  reviewing  official  determines  that  there  is 
adequate  evidence  to  believe  that  a  person  is  liable  under  section  C., 
above,  the  reviewing  official  shall  transmit  to  the  Attorney  General 
or  his  or  her  designated  point  of  coordination  within  the  Department 
of  Justice  a  written  notice  of  the  reviewing  official’s  intention  to 
issue  a  complaint  under  section  G.,  below. 

2.  Such  notice  shall  include  the  following: 

(a)  A  statement  of  the  reviewing  official’s  reasons  for  issuing  a 
complaint; 

(b)  A  statement  specifying  the  evidence  that  supports  the  allega¬ 
tions  of  liability; 

(c)  A  description  of  the  claims  or  statements  upon  which  the 
allegations  of  liability  are  based; 

(d)  An  estimate  of  the  amount  of  money  or  the  value  of  property, 
services,  or  other  benefits  requested  or  demanded  in  violation  of 
section  C.,  above. 

(e)  A  statement  of  any  exculpatory  or  mitigating  circumstances 
that  may  relate  to  the  claims  or  statements  known  by  the  reviewing 
official  or  the  investigating  official;  and 

(f)  A  statement  that  there  is  a  reasonable  prospect  of  collecting 
an  appropriate  amount  of  penalties  and  assessments. 


F.  Prerequisites  for  issuing  a  complaint 

1.  The  reviewing  official  may  issue  a  complaint  under  section  G., 
below,  only  if: 

(a)  The  Attorney  General  or  an  Assistant  Attorney  General  desig¬ 
nated  by  the  Attorney  General  approves  the  issuance  of  a  complaint 
in  a  written  statement  described  in  31  U.S.C.  §  3803(b)(1)  (refer¬ 
ence  (c));  and 

(b)  In  the  case  of  allegations  of  liability  under  subsection  C.I., 
above, with  respect  to  a  claim,  the  reviewing  official  determines  that, 
with  respect  to  such  claim  or  a  group  of  related  claims  submitted  at 
the  same  time  such  claim  is  submitted  (as  defined  in  subsection  2. 
of  this  section),  the  amount  of  money  or  the  value  of  property  or 
services  demanded  or  requested  in  violation  of  subsection  C.I., 
above,  does  not  exceed  $150,000.00; 

2.  For  the  purposes  of  this  section,  a  related  group  of  claims 
submitted  at  the  same  time  shall  include  only  those  claims  arising 
from  the  same  transaction  (e.g.,  grant,  loan,  application,  or  contract) 
that  are  submitted  simultaneously  as  part  of  a  single  request, 
demand,  or  submission. 

3.  Nothing  in  this  section  shall  be  construed  to  limit  the  review¬ 
ing  official’s  authority  to  join  in  a  single  complaint  against  a  per¬ 
son’s  claims  that  are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the  amount  of  money  or  the  value  of 
property  or  services  demanded  or  requested. 

4.  In  any  case  that  involves  claims  or  statements  made  to  more 
than  one  entity  within  the  Department  of  Defense  or  the  Military 
Departments,  or  the  reviewing  officials  having  responsibility  for 
each  such  entity,  as  stated  in  subsection  D.2.,  above,  shall  have 
concurrent  jurisdiction  to  make  the  required  determinations  under 
this  section.  In  any  such  case,  the  responsible  reviewing  officials 
shall  coordinate  with  each  other  prior  to  making  any  determination 
under  this  section.  Where  more  than  one  case  arises  from  the  same 
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set  of  facts,  such  cases  shall  be  consolidated  to  the  degree  practica¬ 
ble,  although  the  reviewing  official  shall  have  absolute  discretion  to 
make  such  determination.  The  requirements  of  this  paragraph  do  not 
confer  any  procedural  or  substantive  rights  upon  individuals,  associ¬ 
ations,  corporations,  or  other  persons  or  entities  who  might  become 
defendants  under  the  PFCRA  (reference  (a)). 

G.  Complaint 

1.  On  or  after  the  date  the  Attorney  General  or  an  Assistant 
Attorney  General  designated  by  the  Attorney  General  approves  the 
issuance  of  a  complaint  in  accordance  with  31  U.S.C.  §3803(b)(l) 
(reference  (c)),  the  reviewing  official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  section  H.,  below. 

2.  The  complaint  shall  state  the  following: 

(a)  The  allegations  of  liability  against  the  defendant,  including 
the  statutory  basis  for  liability,  an  identification  of  the  claims  or 
statements  that  are  the  basis  for  the  alleged  liability,  and  the  reasons 
why  liability  allegedly  arises  from  such  claims  or  statements; 

(b)  The  maximum  amount  of  penalties  and  assessments  for  which 
the  defendant  may  be  held  liable; 

(c)  Instructions  for  filing  an  answer  to  a  request,  including  a 
specific  statement  of  the  defendant’s  right  to  request  a  hearing,  by 
filing  an  answer  and  to  be  represented  by  a  representative;  and 

(d)  That  failure  to  file  an  answer  within  30  days  fo  service  of  the 
complaint  shall  result  in  the  imposition  of  penalties  and  assessments 
without  right  to  appeal,  consistent  with  the  provisions  of  section  J., 
below. 

3.  At  the  same  time  the  reviewing  official  serves  the  complaint, 
he  or  she  shall  notify  the  defendant  with  a  copy  of  this  Directive 
and  any  applicable  implementing  regulations. 

H.  Service  of  complaint 

1.  Service  of  a  complaint  must  be  made  by  certified  or  registered 
mail  or  by  delivery  in  any  manner  authorized  by  Rule  4(d)  of  the 
Federal  Rules  of  Civil  Procedure  (reference  (e)).  Service  is  complete 
upon  receipt. 

2.  Proof  of  service,  stating  the  name  and  address  of  the  person  on 
whom  the  complaint  was  served,  and  the  manner  and  date  of  service 
may  be  made  by  the  following: 

(a)  a.  Affidavit  of  the  individual  serving  the  complaint  by 
delivery; 

(b)  A  United  States  Postal  Service  return  receipt  card  acknowl¬ 
edging  receipt;  or 

(c)  Written  acknowledgement  of  receipt  by  the  defendant  or  his 
or  her  representative. 

I.  Answer 

J.  The  defendant  may  request  a  hearing  by  filing  an  answer  with 
the  reviewing  official  within  30  days  of  service  of  the  complaint.  An 
answer  shall  be  deemed  to  be  a  request  for  hearing. 

2.  In  the  answer,  the  defendant: 

(a)  Shall  admit  or  deny  each  of  the  allegations  of  liability  made 
in  the  complaint; 

(b)  Shall  state  any  defense  on  which  the  defendant  intends  to 
rely; 

(c)  May  state  any  reasons  why  the  defendant  contends  that  the 
pealties  and  assessments  should  be  less  than  the  statutory  maximum; 
and 

(d)  Shall  state  the  name,  address,  and  telephone  number  of  the 
person  authorized  by  the  defendant  to  act  as  defendant’s  representa¬ 
tive,  if  any. 

3.  If  the  defendant  is  unable  to  file  an  answer  meeting  the  re¬ 
quirements  of  paragraph  2.b  of  this  section  within  the  time  provided, 
the  defendant  may,  before  the  expiration  of  30  days  from  service  of 
the  complaint,  file  with  the  reviewing  official  a  general  answer 
denying  liability  and  requesting  a  hearing,  and  a  request  for  an 
extension  of  time  within  which  to  file  an  answer  meeting  the  re¬ 
quirements  of  subsection  2.  of  this  section.  The  reviewing  official 
shall,  in  such  event,  file  promptly  with  the  presiding  officer  the 
complaint,  the  general  answer  denying  liability,  and  the  request  for 
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an  extension  of  time  as  provided  in  section  K.,  below.  For  good 
cause  shown,  the  presiding  officer  may  grant  the  defendant  addi¬ 
tional  time  within  which  to  file  an  answer  meeting  the  requirements 
of  subsection  2.  of  this  section. 

4.  The  30-day  limitation  for  filing  an  answer  may  be  tolled  for  a 
reasonable  period  of  time  by  written  agreement  of  the  parties  and 
approval  of  the  authority  head  to  allow  time  for  settlement. 

J.  Default  upon  failure  to  file  an  answer 

1.  If  the  defendant  does  not  file  an  answer  within  the  time  pre¬ 
scribed  in  subsection  I.I.,  above,  and  there  is  no  approved  written 
agreement  as  in  subsection  1.4.,  above,  tolling  the  time  prescribed, 
the  reviewing  official  may  then  refer  the  complaint  to  the  presiding 
officer. 

2.  Upon  referral  of  the  complaint  pursuant  to  this  section,  the 
presiding  officer  shall  promptly  serve  on  defendant,  in  the  manner 
prescribed  in  section  H.,  above,  a  notice  that  an  initial  decision  will 
be  issued  under  this  section. 

3.  Upon  referral  of  the  complaint  pursuant  to  this  section,  the 
presiding  officer  shall  assume  the  facts  alleged  in  the  complaint  to 
be  true  and,  if  such  facts  establish  liability  under  section  C.,  above, 
the  presiding  officer  shall  issue  an  initial  decision  imposing  penal¬ 
ties  and  assessments  under  the  statute. 

4.  Except  as  otherwise  provided  in  this  section,  by  failing  to  file 
a  timely  answer,  the  defendant  waives  any  right  to  further  review  of 
the  penalties  and  assessments  imposed  under  subsection  3.  of  this 
section,  and  the  initial  decision  shall  become  final  and  binding  upon 
the  parties  30  days  after  it  is  issued. 

5.  If,  before  such  an  initial  decision  becomes  final,  the  defendant 
files  a  motion  with  the  presiding  officer  seeking  to  reopen  on  the 
grounds  that  good  cause  prevented  the  defendant  from  filing  an 
answer,  the  initial  decision  shall  be  stayed  pending  the  presiding 
officer’s  decision  on  the  motion. 

6.  If,  on  a  motion  brought  under  subsection  J.5.,  above,  the  de¬ 
fendant  can  demonstrate  good  cause  excusing  the  failure  to  file  a 
timely  answer,  the  presiding  officer  shall  withdraw  the  initial  deci¬ 
sion  in  subsection  3.  of  this  section  if  such  a  decision  has  been 
issued,  and  shall  grant  the  defendant  an  opportunity  to  answer  the 
complaint. 

7.  A  decision  of  the  presiding  officer  denying  a  defendant’s  mo¬ 
tion  under  subsections  5.  and  6.  of  this  section  is  not  subject  to 
reconsideration  under  section  LL.,  below. 

8.  The  defendant  may  appeal  to  the  authority  head  the  decision 
denying  a  motion  to  reopen  by  filing  a  notice  of  appeal  with  the 
authority  head  within  15  days  after  the  presiding  officer  denies  the 
motion.  The  timely  filing  of  a  notice  of  appeal  shall  stay  the  initial 
decision  until  the  authority  head  decides  the  issue. 

9.  If  the  defendant  files  a  timely  notice  of  appeal  with  the  author¬ 
ity  head,  the  presiding  officer  shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

10.  The  authority  head  shall  decide  expeditiously  whether  good 
cause  excused  the  defendant’s  failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  presiding  officer. 

11.  If  the  authority  head  decides  that  good  cause  excused  the 
defendant’s  failure  to  file  a  timely  answer,  the  authority  head  shall 
remand  the  case  to  the  presiding  officer  with  instructions  to  grant 
the  defendant  an  opportunity  to  answer. 

12.  If  the  authority  head  decides  that  the  defendant’s  failure  to 
file  a  timely  answer  is  not  excused,  the  authority  head  shall  approve 
the  initial  decision  of  the  presiding  officer,  which  shall  become  final 
and  binding  upon  the  parties  30  days  after  the  authority  head  issues 
such  decision. 

K.  Referral  of  complaint  and  answer  to  the  presiding 
officer 

1.  Upon  receipt  of  an  answer,  the  reviewing  official  shall  file  the 
complaint  and  answer  with  the  presiding  officer. 

2.  To  allow  time  for  settlement,  referral  of  complaint  and  answer 
to  the  presiding  officer  may  be  delayed  for  a  reasonable  period  of 
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time  if  there  is  a  written  agreement  of  the  parties,  approved  by  the 
authority  head,  in  favor  of  such  delay. 

L.  Notice  of  hearing 

/.  When  the  presiding  officer  receives  the  complaint  and  answer, 
the  presiding  officer  shall  promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed  by  section  H.,  above.  At  the 
same  time,  the  presiding  officer  shall  send  a  copy  of  such  notice  to 
the  representative  for  the  Government. 

2.  Such  notice  shall  include. 

(a)  The  tentative  time  and  place,  and  the  nature  of  the  hearing; 

(b)  The  legal  authority  and  jurisdiction  under  which  the  hearing 
is  to  be  held; 

(c)  .  The  matters  of  fact  and  law  to  be  asserted; 

(d)  A  description  of  the  procedures  for  the  conduct  of  the 
hearing; 

(e)  The  name,  address,  and  telephone  number  of  the  representa¬ 
tive  of  the  Government,  the  defendant,  and  other  parties,  if  any;  and 

(f)  Such  other  matters  as  the  presiding  officer  deems  appropriate. 

M.  Parties  to  the  hearing 

The  parties  to  the  hearing  shall  be  the  defendant  and  the  authority. 
The  reviewing  official  of  each  authority  shall,  with  the  concurrence 
of  the  DoD  Component  head,  designate  attorneys  within  that  author¬ 
ity  to  represent  the  authority  in  hearings  conducted  under  this  Direc¬ 
tive.  Attorneys  appointed  as  authority  representatives  shall  remain 
under  the  supervision  of  their  DoD  Component. 

N.  Separation  of  functions 

/.  The  investigating  official  and  the  reviewing  official,  for  any 
particular  case  or  factually  related  case,  may  not  do  the  following: 

(a)  Participate  in  the  hearing  as  the  presiding  officer; 

(b)  Participate  or  advise  in  the  initial  decision  or  the  review  of 
the  initial  decision  by  the  authority  head,  except  as  a  witness  or  a 
representative  in  a  public  proceeding;  or 

(c)  Make  the  collecting  of  penalties  and  assessments  under  31 
U.S.C.  §  3806  (reference  (c)). 

2.  The  presiding  officer  shall  not  be  responsible  to,  or  subject  to 
the  supervision  or  direction  of,  the  investigating  official  or  the 
reviewing  official. 

3.  Except  as  provided  in  subsection  1 .  of  this  section,  the  repre¬ 
sentative  for  the  Government  may  be  employed  anywhere  in  the 
authority,  including  in  the  offices  of  either  the  investigating  official 
or  the  reviewing  official. 

O.  Ex  parte  contacts 

No  party  or  person  (except  employees  of  the  presiding  officer’s 
office)  shall  communicate  in  any  way  with  the  presiding  officer  on 
any  matter  at  issue  in  a  case  unless  on  notice  and  there  is  an 
opportunity  for  all  parties  to  participate.  This  provision  does  not 
prohibit  a  person  or  party  from  inquiring  about  the  status  of  a  case 
or  asking  routine  questions  concerning  administrative  functions  or 
procedures. 

P.  Disqualification  of  presiding  officer  and  reviewing 
official 

1.  A  reviewing  official  or  presiding  officer  in  a  particular  case 
may  disqualify  himself  or  herself  at  any  time. 

2.  A  party  may  file  a  motion  for  disqualification  of  the  presiding 
officer  or  the  reviewing  official.  Such  motion,  to  be  filed  with  the 
presiding  officer,  shall  be  accompanied  by  an  affidavit  alleging 
personal  bias  or  other  reason  for  disqualification. 

3.  Such  motion  and  affidavit  shall  be  filed  promptly  upon  the 
party’s  discovery  of  reasons  requiring  disqualification  or  such  objec¬ 
tions  shall  be  deemed  waived. 

4.  Such  affidavit  shall  state  specific  facts  that  support  the  party’s 
belief  that  personal  bias  or  other  reason  for  disqualification  exists 
and  the  time  and  circumstances  of  the  party’s  discovery  of  such 
facts.  It  shall  be  accompanied  by  a  certificate  of  the  representative 
of  record  that  it  is  made  in  good  faith. 

5.  Upon  the  filing  of  such  a  motion  and  affidavit,  the  presiding 


officer  shall  proceed  no  further  in  the  case  until  he  or  she  resolves 
the  matter  of  disqualification  by  taking  one  of  the  following  actions: 

(a)  If  the  presiding  officer  determines  that  a  reviewing  official  is 
disqualified,  the  presiding  officer  shall  dismiss  the  complaint  with¬ 
out  prejudice; 

(b)  If  the  presiding  officer  disqualifies  himself  or  herself,  the  case 
shall  be  reassigned  promptly  to  another  presiding  officer, 

(c)  The  presiding  officer  may  deny  a  motion  to  disqualify.  In 
such  event,  the  authority  head  may  determine  the  matter  only  as  part 
of  his  or  her  review  of  the  initial  decision  upon  appeal,  if  any. 

Q.  Rights  of  parties 

Except  as  otherwise  limited  by  this  enclosure,  all  parties  may: 

1.  Be  accompanied,  represented,  and  advised  by  a  representative; 

2.  Participate  in  any  conference  held  by  the  presiding  officer; 

3.  Conduct  discovery. 

4.  Agree  to  stipulations  of  fact  or  law,  which  shall  be  made  part 
of  the  record; 

5.  Present  evidence  relevant  to  the  issues  at  the  hearing; 

6.  Present  and  cross-examine  witnesses; 

7.  Present  oral  arguments  at  the  hearing,  as  permitted  by  the 
presiding  officer,  and 

8.  Submit  written  briefs  and  proposed  findings  of  fact  and  con¬ 
clusions  of  law  after  the  hearing. 

R.  Authority  of  the  presiding  officer 

1.  The  presiding  officer  shall  conduct  a  fair  and  impartial  hear¬ 
ing,  avoid  delay,  maintain  order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

2.  The  presiding  officer  has  the  authority  to  do  the  following: 

(a)  Set  and  change  the  date,  time,  and  place  of  the  hearing  upon 
reasonable  notice  to  the  parties; 

(b)  Continue  or  recess  the  hearing  in  whole  or  in  part  for  a 
reasonable  period  of  time; 

(c)  Hold  conferences  to  identify  or  simplify  the  issues,  or  to 
consider  other  matters  that  may  aid  in  the  expeditious  disposition  of 
the  proceeding; 

(d)  Administer  oaths  and  affirmations; 

(e)  Issue  subpoenas  requiring  the  attendance  of  witnesses  and  the 
production  of  documents  at  depositions  or  at  hearings; 

(f)  Rule  on  motions  and  other  procedural  matters; 

(g)  Regulate  the  scope  and  timing  of  discovery; 

(h)  Regulate  the  course  of  the  hearing  and  the  conduct  of  repre¬ 
sentatives  and  parties; 

(i)  Examine  witnesses; 

(j)  Receive,  rule  on,  exclude,  or  limit  evidence; 

(k)  Upon  motion  of  a  party,  take  official  notice  of  facts; 

(l)  Upon  motion  of  a  party,  decide  cases,  in  whole  or  in  part  by 
summary  judgment  where  there  is  no  disputed  issue  of  material  fact; 

(m)  Conduct  any  conference,  argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(n)  Exercise  such  other  authority  as  is  necessaiy  to  carry  out  the 
responsibilities  of  the  presiding  officer  under  this  Directive. 

3.  The  presiding  officer  does  not  have  the  authority  to  find  Fed¬ 
eral  statutes  or  regulations  invalid. 

S.  Prehearing  conferences 

1.  The  presiding  officer  may  schedule  prehearing  conferences  as 
appropriate. 

2.  Upon  the  motion  of  any  party,  the  presiding  officer  shall 
schedule  at  least  one  prehearing  conference  at  a  reasonable  time  in 
advance  of  the  hearing. 

3.  The  presiding  officer  may  use  prehearing  conferences  to  dis¬ 
cuss  the  following: 

(a)  Simplification  of  the  issues; 

(b)  The  necessity  or  desirability  of  amendments  to  the  pleadings, 
including  the  need  for  a  more  definite  statement; 

(c)  Stipulations  and  admissions  of  fact  or  as  to  the  contents  and 
authenticity  of  documents; 

(d)  Whether  the  parties  can  agree  to  submission  of  the  case  on  a 
stipulated  record; 
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(e)  Whether  a  party  chooses  to  waive  appearance  at  an  oral 
hearing  and  to  submit  only  documentary  evidence  (subject  to  the 
objections  of  other  parties)  and  written  argument; 

(f)  Limitation  of  the  number  of  witnesses; 

(g)  Scheduling  dates  for  the  exchange  of  witness  lists  and  of 
proposed  exhibits; 

(h)  Discovery; 

(i)  The  time  and  place  for  the  hearing;  and 

(j)  Such  other  matters  as  may  tend  to  expedite  the  fair  and  just 
disposition  of  the  proceedings. 

4.  The  presiding  officer  may  issue  an  order  containing  all  matters 
agreed  upon  by  the  parties  or  ordered  by  the  presiding  officer  at  a 
pre-hearing  conference. 

T.  Disclosure  of  documents 

/.  Upon  written  request  to  the  reviewing  official,  the  defendant 
may  review  any  relevant  and  material  documents,  transcripts,  re¬ 
cords,  and  other  materials  that  relate  to  the  allegations  set  out  in  the 
complaint  and  upon  which  the  findings  and  conclusions  of  the 
investigating  official  under  subsection  D.2.,  above,  are  based,  unless 
such  documents  are  subject  to  a  privilege  under  Federal  law.  Upon 
payment  of  fees  for  duplication,  the  defendant  may  obtain  copies  of 
such  documents. 

2.  Upon  written  request  to  the  reviewing  official,  the  defendant 
also  may  obtain  a  copy  of  all  exculpatory  information  in  the  posses¬ 
sion  of  the  reviewing  official  or  investigating  official  relating  to  the 
allegations  in  the  complaint,  even  if  it  is  contained  in  a  document 
that  would  otherwise  be  privileged.  If  the  document  would  other¬ 
wise  be  privileged,  only  that  portion  containing  exculpatory  infor¬ 
mation  must  be  disclosed,  except  if  disclosure  would  violate  Rule 
6(e)  of  the  Federal  Rules  of  Criminal  Procedure  (reference  (d)). 

3.  The  notice  sent  to  the  Attorney  General  from  the  reviewing 
official  as  described  in  section  E.,  above,  is  not  discoverable  under 
any  circumstances. 

4.  The  defendant  may  file  a  motion  to  compel  disclosure  of  the 
documents  subject  to  the  provisions  of  this  section  at  any  time  after 
service  of  the  complaint 

U.  Discovery 

1.  The  following  types  of  discovery  are  authorized: 

(a)  Requests  for  production  of  documents  for  inspection  and 
copying; 

(b)  Requests  for  admissions  of  the  authenticity  of  any  relevant 
document  or  of  the  truth  of  any  relevant  fact; 

(c)  Written  interrogatories;  and 

(d)  Depositions. 

■2.  For  the  purpose  of  this  section  and  sections  V.  and  W.,  below, 
the  term  “documents”  includes  information,  documents,  reports, an¬ 
swers,  records,  accounts,  papers,  and  other  data  and  documentary 
evidence  contained  in  a  form  contemplated  by  the  definition  of 
“document”  set  forth  in  the  Federal  Rules  of  Civil  Procedure,  Rule 
34  (reference  (e)).Nothing  contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document. 

3.  Unless  mutually  agreed  to  by  the  parties,  discovery  is  available 
only  as  ordered  by  the  presiding  officer.  The  presiding  officer  shall 
regulate  the  timing  of  discovery. 

4.  Motions  for  discovery  may  be  filed  with  the  presiding  officer 
by  the  party  seeking  discovery. 

(a)  Such  a  motion  shall  be  accompanied  by  a  copy  of  the  re¬ 
quested  discovery,  or  in  the  case  of  depositions,  a  summary  of  the 
scope  of  the  proposed  deposition. 

(b)  Within  10  days  of  service,  a  party  may  file  an  opposition  to 
the  motion  and/or  a  motion  for  protective  order  as  provided  in 
section  X.,  below. 

(c)  The  presiding  officer  may  grant  a  motion  for  discovery  only 
if  he  finds  that  the  discovery  sought: 

(1)  Is  necessary  for  the  expeditious,  fair,  and  reasonable  consid¬ 
eration  of  the  issues; 

(2)  Is  not  unduly  costly  or  burdensome; 

(3)  Will  not  unduly  delay  the  proceeding;  and 


(4)  Does  not  seek  privileged  information. 

(d)  The  burden  of  showing  that  discovery  should  be  allowed  is 
on  the  party  seeking  discovery. 

(e)  The  presiding  officer  may  grant  discovery  subject  to  a  protec¬ 
tive  order  under  section  X.,  below. 

5.  Depositions 

(a)  If  a  motion  for  deposition  is  granted,  the  presiding  officer 
shall  issue  a  subpoena  for  the  deponent,  which  may  require  the 
deponent  to  produce  documents.  The  subpoena  shall  specify  the 
time  and  place  at  which  the  deposition  will  be  held.  The  presiding 
officer  may  order  that  parties  produce  deponents  and/or  documents 
without  the  need  for  subpoena. 

(b)  The  party  seeking  to  depose  shall  serve  the  subpoena  in  the 
manner  prescribed  in  section  H.,  above. 

(c)  The  deponent  may  file  with  the  presiding  officer  a  motion  to 
quash  the  subpoena  or  a  motion  for  a  protective  order  within  10 
days  of  service. 

(d)  The  party  seeking  to  depose  shall  provide  for  the  taking  of  a 
verbatim  transcript  of  the  deposition,  which  it  shall  make  available 
to  all  parties  for  inspection  and  copying. 

6.  Each  party  shall  bear  its  own  costs  of  discovery. 

V.  Exchange  of  witness  lists,  statements,  and  exhibits 

1.  At  least  15  days  before  the  hearing  or  at  such  other  time  as 
may  be  ordered  by  the  presiding  officer,  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements  of  proposed  witnesses,  and 
copies  of  proposed  hearing  exhibits,  including  copies  of  any  written 
statements  that. the  party  intends  to  offer  in  lieu  of  live  testimony  in 
accordance  with  subsection  GG.2.,  below.  At  the  time  the  above 
documents  are  exchanged,  any  party  that  intends  to  rely  upon  the 
transcript  of  deposition  testimony  in  lieu  of  live  testimony  at  the 
hearing,  if  permitted  by  the  presiding  officer,  shall  provide  each 
party  with  a  copy  of  the  specific  pages  of  the  transcript  it  intends  to 
introduce  into  evidence. 

2.  If  a  party  objects,  the  presiding  officer  shall  not  admit  into 
evidence  the  testimony  of  any  witness  whose  name  does  not  appear 
on  the  witness  list  or  any  exhibit  not  provided  to  the  opposing  party 
as  provided  above  unless  the  presiding  officer  finds  good  cause  for 
the  failure  or  that  there  is  no  prejudice  to  the  objecting  party. 

3.  Unless  another  party  objects  within  the  time  set  by  the  presid¬ 
ing  officer,  documents  exchanged  in  accordance  with  subsection  1. 
of  this  section  shall  be  admitted  into  evidence  at  the  hearing.  Later 
challenges  to  admissibility  at  the  hearing  shall  be  permitted  only 
upon  a  showing  of  good  cause  for  the  lateness. 

W.  Subpoenas  for  attendance  at  hearing 

1.  A  party  wishing  to  procure  the  appearance  and  testimony  of 
any  individual  at  the  hearing  may  request  that  the  presiding  officer 
issue  a  subpoena. 

2.  A  subpoena  requiring  the  attendence  and  testimony  of  an  indi¬ 
vidual  may  also  require  the  individual  to  produce  documents  at  the 
hearing. 

3.  A  party  seeking  a  subpoena  shall  file  a  written  request  therefor 
not  less  then  15  days  before  the  date  fixed  for  the  hearing,  unless 
otherwise  allowed  by  the  presiding  officer  for  good  cause  shown. 
Such  request  shall  specify  any  documents  to  be  produced  and  shall 
designate  the  witnesses  and  describe  the  address  and  location 
thereof  with  sufficient  particularity  to  permit  such  witnesses  to  be 
found. 

4.  The  subpoena  shall  specify  the  time  and  place  at  which  the 
witness  is  to  appear  and  any  documents  the  witness  is  to  produce. 

5.  The  party  seeking  the  subpoena  shall  serve  it  in  the  manner 
prescribed  in  section  H.,  above.  A  subpoena  on  a  party  or  upon  an 
individual  under  the  control  of  a  party  may  be  served  by  first  class 
mail. 

6.  A  party  or  a  representative  of  the  individual  to  whom  the 
subpoena  is  directed  may  file  with  the  presiding  officer  a  motion  to 
quash  the  subpoena  within  10  days  after  service  or  on  or  before  the 
time  specified  in  the  subpoena  for  compliance  if  it  is  less  than  10 
days  after  service. 
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X.  Protective  order 

1.  A  party  or  a  prospective  witness  or  deponent  may  file  a  mo¬ 
tion  for  a  protective  order  with  respect  to  discovery  sought  by  an 
opposing  party  or  with  respect  to  the  hearing,  seeking  to  limit  the 
availability  or  disclosure  of  evidence. 

2.  In  issuing  a  protective  order,  the  presiding  officer  many  make 
any  order  that  justice  requires  to  protect  a  party  or  person  from 
annoyance,  embarrassment,  oppression,  or  undue  burden  or  expense 
including  one  or  more  of  the  following: 

(a)  That  the  discovery  not  be  had; 

(b)  That  the  discovery  may  be  had  only  on  specified  terms  and 
conditions,  including  a  designation  of  the  time  or  place; 

(c)  That  the  discovery  may  be  had  only  through  a  method  of 
discovery  other  than  that  requested; 

(d)  d.  That  classified  information  not  be  released  unless  prior 
notice  and  arrangements  reasonably  acceptable  to  the  representative 
of  the  authority  are  made  in  coordination  with  the  Defense  Inves¬ 
tigative  Service,  and  the  presiding  officer  agrees  to  the  use; 

(e)  That  certain  matters  not  be  inquired  into  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(0  That  discovery  be  conducted  with  no  person  except  persons 
designated  by  the  presiding  officer; 

(g)  That  the  contents  of  discovery  or  evidence  be  sealed; 

(h)  That  the  defendant  comply  with  32  CFR  Part  97  (reference 

(f))  concerning  official  witnesses; 

(i)  That  a  deposition  after  being  sealed  be  opened  only  upon 
order  of  the  presiding  officer; 

(j)  That  a  trade  secret  or  other  confidential  research,  develop¬ 
ment,  commercial  information,  or  facts  pertaining  to  any  criminal 
investigation,  proceeding,  or  other  administrative  investigation  not 
be  disclosed  or  be  disclosed  only  in  a  designated  way;  or 

(k)  That  the  parties  simultaneously  file  specified  documents  of 
information  enclosed  in  sealed  envelopes  to  be  opened  as  directed 
by  the  presiding  officer. 

Y.  Fees. 

The  party  requesting  a  subpoena  shall  pay  the  cost  of  the  witness 
fees  and  mileage  of  any  witness  subpoenaed  in  the  amounts  that 
would  be  payable  to  a  witness  in  a  proceeding  in  the  United  States 
District  Court.  A  check  for  witness  fees  and  mileage  shall  accom¬ 
pany  the  subpoena  when  served,  except  that  when  a  subpoena  is 
issued  on  behalf  of  the  authority  a  check  for  witness  fees  and 
mileage  need  not  accompany  the  subpoena. 


Z.  Form,  filing,  and  service  of  papers 

1.  Form 

(a)  Documents  filed  with  the  presiding  officer  shall  include  an 
original  and  two  copies. 

(b)  Every  pleading  and  paper  filed  in  the  proceeding  shall  contain 
a  caption  setting  forth  the  title  of  the  action,  the  case  number 
assigned  by  the  presiding  officer,  and  a  designation  of  the  paper 
(e.g.,  motion  to  quash  subpoena). 

(c)  Every  pleading  and  paper  shall  be  signed  by,  and  shall  con¬ 
tain  the  address  and  telephone  number  of,  the  party  or  the  person  on 
whose  behalf  the  paper  was  filed,  or  his  or  her  representative. 

(d)  Papers  are  considered  filed  when  they  are  mailed.  Date  of 
mailing  may  be  established  by  a  certificate  from  the  party  or  its 
representative  or  by  proof  that  the  document  was  sent  by  certified  or 
registered  mail. 

2.  Service.  A  party  filing  a  document  with  the  presiding  officer 
shall,  at  the  time  of  filing,  serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of  any  document  other  than 
those  required  to  be  served  as  prescribed  in  section  H.,  above,  shall 
be  made  by  delivering  a  copy  or  by  placing  a  copy  of  the  document 
in  the  United  States  mail,  postage  prepaid  and  addressed  to  the 
party’s  last  known  address.  When  a  party  is  represented  by  a  repre¬ 
sentative,  service  shall  be  made  upon  such  representative  in  lieu  of 
the  actual  party. 
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3.  Proof  of  service.  A  certificate  of  the  individual  serving  the 
document  by  personal  delivery  or  by  mail,  setting  forth  the  manner 
of  service,  shall  be  proof  of  service. 

AA.  Computation  of  time 

1.  In  computing  any  period  of  time  under  this  Directive  or  in  an 
order  issued  thereunder,  the  time  begins  with  the  day  following  the 
act,  event,  or  default,  and  includes  the  last  day  of  the  period,  unless 
it  is  a  Saturday,  Sunday,  or  legal  holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes  the  next  business  day. 

2.  When  the  period  of  time  allowed  is  less  than  7  days,  interme¬ 
diate  Saturdays,  Sundays,  and  legal  holidays  observed  by  the  Fed¬ 
eral  Government  shall  be  excluded  from  the  computation. 

3.  Where  a  document  has  been  served  or  issued  by  placing  it  in 
the  mail,  an  additional  5  days  will  be  added  to  the  time  permitted 
for  any  response. 

BB.  Motions 

1.  Any  application  to  the  presiding  officer  for  an  order  or  ruling 
shall  be  by  motion.  Motions  shall  state  the  relief  sought,  the  author¬ 
ity  relied  upon,  the  facts  alleged,  and  shall  be  filed  with  the  presid¬ 
ing  officer  and  served  on  all  other  parties. 

2.  Except  for  motions  made  during  a  prehearing  conference  or  at 
the  hearing,  all  motions  shall  be  in  writing.  The  presiding  officer 
may  require  the  oral  motions  be  put  in  writing. 

3.  Within  15  days  after  a  written  motion  is  served,  or  such  other 
time  as  may  be  fixed  by  the  presiding  officer,  any  party  may  file  a 
response  to  such  motion. 

4.  The  presiding  officer  may  not  grant  a  written  motion  before 
the  time  for  filing  responses  thereto  has  expired,  except  upon  con¬ 
sent  of  the  parties  or  following  a  hearing  on  the  motion,  but  may 
overrule  or  deny  such  motion  without  awaiting  a  response. 

5.  The  presiding  officer  shall  make  a  reasonable  effort  to  dispose 
of  all  outstanding  motions  prior  to  the  beginning  of  the  hearing. 

6.  Failure  by  a  party  to  raise  defenses  or  objections  or  to  make 
requests  that  must  be  made  prior  to  the  beginning  of  the  hearing 
shall  constitute  waiver  thereof,  but  the  presiding  officer  may  grant 
relief  from  the  waiver  for  good  cause  shown. 

CC.  Sanctions 

1.  The  presiding  officer  may  sanction  a  person,  including  any 
party  or  representative,  for  the  following: 

(a)  Failing  to  comply  with  an  order,  rule,  or  procedure  governing 
the  proceeding; 

(b)  Failing  to  prosecute  or  defend  an  action;  or 

(c)  Engaging  in  other  misconduct  that  interferes  with  the  speedy, 
orderly,  or  fair  conduct  of  the  hearing. 

2.  Any  such  sanction,  including  but  not  limited  to  those  listed  in 
subsections  3.,  4.,  and  5.  of  this  section,  shall  reasonably  relate  to 
the  severity  and  nature  of  the  failure  or  misconduct. 

3.  When  a  party  fails  to  comply  with  an  order,  including  an  order 
for  taking  a  deposition,  the  production  of  evidence  within  the  par¬ 
ty’s  control,  or  a  request  for  admission,  the  presiding  officer  may: 

(a)  Draw  an  inference  in  favor  of  the  requesting  party  with  regard 
to  the  information  sought; 

(b)  In  the  case  of  requests  for  admission,  deem  each  matter  of 
which  an  admission  is  requested  to  be  admitted; 

(c)  Prohibit  the  party  failing  to  comply  with  such  order  from 
introducing  evidence  concerning,  or  otherwise  relying  upon,  testi¬ 
mony  relating  to  the  information  sought;  and 

(d)  Strike  any  part  of  the  pleadings  or  other  submission  of  the 
party  failing  to  comply  with  such  request. 

4.  If  a  party  fails  to  prosecute  or  defend  an  action  under  this 
Directive  commenced  by  service  of  a  notice  of  hearing,  the  presid¬ 
ing  officer  may  dismiss  the  action  or  may  issue  an  initial  decision 
imposing  penalties  and  assessments. 

5.  The  presiding  officer  may  refuse  to  consider  any  motion,  re¬ 
quest,  response,  brief,  or  other  document  that  is  not  filed  in  a  timely 
fashion. 


AR  27-40  •  19  September  1994 


o  o 


DD.  The  hearing  and  burden  of  proof 

1.  The  presiding  officer  shall  conduct  a  hearing  on  the  record  in 
order  to  determine  whether  the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  section  C.,  above,  and,  if  so,  the  appropriate 
amount  of  any  such  civil  penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

2.  The  authority  shall  prove  defendant’s  liability  and  any  aggra¬ 
vating  factors  by  a  preponderance  of  the  evidence. 

3.  The  defendant  shall  prove  any  affirmative  defenses  and  any 
mitigating  factors  by  a  preponderance  of  the  evidence. 

4.  The  hearing  shall  be  open  to  the  public  unless  otherwise  or¬ 
dered  by  the  presiding  officer  for  good  cause  shown. 

EE.  Determining  the  amount  of  penalties  and 
assessments. 

In  determining  an  appro  riate  amount  of  civil  penalties  and  assess¬ 
ments,  the  presiding  officer  and  the  authority  head,  upon  appeal, 
should  evaluate  any  circumstances  that  mitigate  or  aggravate  the 
violation  and  should  articulate  in  their  opinions  the  reasons  that 
support  the  penalties  and  assessments  they  impose. 

FF.  Location  of  hearing 

1.  The  hearing  may  be  held  as  follows: 

(a)  In  any  judicial  district  of  the  United  States  in  which  the 
defendant  resides  or  transacts  business; 

(b)  In  any  judicial  district  of  the  United  States  in  which  the  claim 
or  statement  at  issue  was  made;  or 

(c)  In  such  other  place,  including  foreign  countries,  as  may  be 
agreed  upon  by  the  defendant  and  the  presiding  officer. 

2.  Each  party  shall  have  the  opportunity  to  petition  the  presiding 
officer  with  respect  to  the  location  of  the  hearing. 

3.  The  hearing  shall  be  held  at  the  place  and  at  the  time  ordered 
by  the  presiding  officer. 

GG.  Witnesses 

1.  Except  as  provided  in  subsection  2.  of  this  section,  testimony 
at  the  hearing  shall  be  given  orally  by  witnesses  under  oath  or 
affirmation. 

2.  At  the  discretion  of  the  presiding  officer,  testimony  may  be 
admitted  in  the  form  of  a  written  or  videotaped  statement  or  deposi¬ 
tion.  Any  such  written  or  videotaped  statement  must  be  provided  to 
all  other  parties  along  with  the  last  known  address  of  such  witness, 
in  a  manner  which  allows  sufficient  time  for  other  parties  to  sub¬ 
poena  such  witness  for  deposition  or  cross-examination  at  the  hear¬ 
ing.  Prior  written  or  videotaped  statements  of  witnesses  proposed  to 
testify  at  the  hearings  and  deposition  transcripts  shall  be  exchanged 
as  provided  in  subsection  V.I.,  above. 

3.  The  presiding  officer  shall  exercise  reasonable  control  over  the 
mode  and  order  of  interrogating  witnesses  and  presenting  evidence 
so  as  to: 

(a)  Make  the  interrogation  and  presentation  effective  for  the  as¬ 
certainment  of  the  truth; 

(b)  Avoid  needless  consumption  of  time;  and 

(c)  Protect  witnesses  from  harassment  or  undue  embarrassment. 

4.  The  presiding  officer  shall  permit  the  parties  to  conduct  such 
cross-examination  as  may  be  required  for  a  full  and  true  disclosure 
of  the  facts. 

5.  At  the  discretion  of  the  presiding  officer,  a  witness  may  be 
cross-examined  on  matters  relevant  to  the  proceeding  without  regard 
to  the  scope  of  his  or  her  direct  examination. 

6.  Upon  motion  of  any  party,  the  presiding  officer  shall  order 
witnesses  excluded  so  that  they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize  exclusion  of  the  following: 

(a)  A  party  who  is  an  individual; 

(b)  In  the  case  of  a  party  that  is  not  an  individual,  an  officer  or 
employee  of  the  party  appearing  for  the  party  as  its  representative, 
or  designated  by  the  party’s  representative;  or 

(c)  An  individual  whose  presence  is  shown  by  a  party  to  be 
essential  to  the  presentation  of  its  case,  including  an  individual 


employed  by  the  Government  engaged  in  assisting  the  representative 
for  the  Government. 

HH.  Evidence 

1.  The  presiding  officer  shall  determine  the  admissibility  of 
evidence. 

2.  Except  as  provided  herein,  the  presiding  officer  shall  not  be 
bound  by  the  Federal  Rules  of  Evidence  (reference  (g)).  However, 
the  presiding  officer  may  apply  the  Federal  Rules  of  Evidence 
where  appropriate;  e.g.,  to  exclude  unreliable  evidence. 

3.  The  presiding  officer  shall  exclude  irrelevant  and  immaterial 
evidence. 

4.  Although  relevant,  evidence  may  be  excluded  if  its  probative 
value  is  substantially  outweighed  by  the  danger  of  unfair  prejudice, 
confusion  of  the  issues,  or  by  consideration  of  undue  delay  or 
needless  presentation  of  cumulative  evidence. 

5.  Evidence  shall  be  excluded  if  it  is  privileged  under  Federal 
law  and  the  holder  of  the  privilege  asserts  it. 

6.  Evidence  concerning  offers  of  compromise  or  settlement  shall 
be  inadmissible  to  the  extent  provided  in  Rule  408  of  the  Federal 
Rules  of  Evidence  (reference  (g)). 

7.  The  presiding  officer  shall  permit  the  parties  to  introduce  re¬ 
buttal  witnesses  and  evidence. 

8.  All  documents  and  other  evidence  offered  or  taken  for  the 
record  shall  be  open  to  examination  by  all  parties,  unless  otherwise 
ordered  by  the  presiding  officer  pursuant  to  section  X.,  above. 

II.  The  record  and  finding 

1.  The  hearing  will  be  recorded  and  transcribed.  Transcripts  may 
be  obtained  following  the  hearing  from  the  presiding  officer  at  a 
cost  not  to  exceed  the  actual  cost  of  duplication. 

2.  The  transcript  of  testimony,  exhibits,  and  other  evidence  ad¬ 
mitted  at  the  hearing,  and  all  papers  and  requests  filed  in  the 
proceeding  constitute  the  record  for  the  decision  by  the  presiding 
officer  and  the  authority  head. 

3.  The  record  may  be  inspected  and  copied  (upon  payment  of  a 
reasonable  fee)  by  anyone,  unless  otherwise  ordered  by  the  presid¬ 
ing  officer. 

4.  Funding  for  the  hearing  and  record,  except  for  the  cost  of  the 
presiding  officer,  shall  be  the  responsibility  of  the  authority  in 
which  the  case  arose. 

JJ.  Post-hearing  briefs 

The  presiding  officer  may  require  or  permit  the  parties  to  file  post¬ 
hearing  briefs.  The  presiding  officer  shall  fix  the  time  for  filing  any 
such  briefs,  not  to  exceed  60  days  from  the  date  the  parties  receive 
the  transcript  of  the  hearing  or,  if  applicable,  the  stipulated  record. 
Such  briefs  may  be  accompanied  by  proposed  findings  of  fact  and 
conclusions  of  law.  The  presiding  officer  may  permit  the  parties  to 
file  reply  briefs. 

KK.  Initial  decision 

1.  The  presiding  officer  shall  issue  an  initial  decision  based  only 
on  the  record  that  shall  contain  findings  of  fact,  conclusions  of  law, 
and  the  amount  of  any  penalties  and  assessments  imposed. 

2.  The  findings  of  fact  shall  include  a  finding  on  each  of  the 
following  issues: 

(a)  Whether  the  claims  or  statements  identified  in  the  complaint, 
or  any  portions  thereof,  violate  section  C.,  above;  and 

(b)  If  the  person  is  liable  for  penalties  or  assessments,  the  appro¬ 
priate  amount  of  any  such  penalties  or  assessments. 

3.  The  presiding  officer  shall  promptly  serve  the  initial  decision 
on  all  parties  within  90  days  after  the  time  for  submission  of  post¬ 
hearing  briefs  and  reply  briefs  (if  permitted)  has  expired.  The  pre¬ 
siding  officer  shall  at  the  same  time  serve  all  parties  with  a  state¬ 
ment  describing  the  right  of  any  defendant  determined  to  be  liable 
for  a  civil  penalty  or  assessment  to  file  a  motion  for  reconsideration 
with  the  presiding  officer  or  a  notice  of  appeal  with  the  authority 
head.  If  the  presiding  officer  fails  to  meet  the  deadline  contained  in 
this  subsection,  he  or  she  shall  notify  the  parties  of  the  reason  for 
the  delay  and  shall  set  a  new  deadline. 
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4.  Unless  the  initial  decision  of  the  presiding  officer  is  timely 
appealed  to  the  authority  head,  or  a  motion  for  reconsideration  of 
the  intitial  decision  is  timely  filed,  the  initial  decision  of  the  presid¬ 
ing  officer  shall  be  final  and  binding  on  the  parties  30  days  after  it 
is  issued  by  the  presiding  officer. 

LL.  Reconsideration  of  initial  decision 

1.  Except  as  provided  in  subsection  4.  of  this  section,  any  party 
may  file  a  motion  for  reconsideration  of  the  initial  decision  within 
20  days  of  service  of  the  initial  decision  in  the  manner  set  forth  in 
section  H.,  above,  for  service  of  the  complaint.  Service  shall  be 
proved  in  the  manner  provided  in  subsection  H.2.,  above. 

2.  Every  such  motion  must  set  forth  the  matters  claimed  to  have 
been  erroneously  decided  and  the  nature  of  the  alleged  errors.  Such 
motion  shall  be  accompanied  by  a  supporting  brief. 

3.  Responses  to  such  motions  shall  be  allowed  only  upon  request 
of  the  presiding  officer;  however,  the  presiding  officer  shall  not 
issue  a  revised  initial  determination  without  affording  both  parties 
an  opportunity  to  be  heard  on  the  motion  for  reconsideration. 

4.  No  party  may  file  a  motion  for  reconsideration  of  an  initial 
decision  that  has  been  revised  in  response  to  a  previous  motion  for 
reconsideration. 

5.  The  presiding  officer  may  dispose  of  a  motion  for  reconsidera¬ 
tion  by  denying  it  or  by  issuing  a  revised  initial  decision. 

6.  If  the  presiding  officer  denies  a  motion  for  reconsideration,  the 
initial  decision  shall  constitute  the  final  decision  of  the  authority 
head  and  shall  be  final  and  binding  on  the  parties  30  days  after  the 
presiding  officer  denies  the  motion,  unless  the  initial  decision  is 
timely  appealed  to  the  authority  head  in  accordance  with  section 
MM.,  below. 

7.  If  the  presiding  officer  issues  a  revised  initial  decision,  that 
decision  shall  constitute  the  final  decision  of  the  authority  head  and 
shall  be  final  and  binding  on  the  parties  30  days  after  it  is  issued, 
unless  it  is  timely  appealed  to  the  authority  head  in  accordance  with 
section  MM.,  below. 

MM.  Appeal  to  authority  head 

1.  Any  defendant  who  has  filed  a  timely  answer  and  who  is 
determined  in  an  initial  decision  to  be  liable  for  a  civil  penalty  or 
assessment  may  appeal  such  decision  to  the  authority  head  by  filing 
a  notice  of  appeal  with  the  authority  head  in  accordance  with  this 
section. 

2.  A  notice  of  appeal: 

(a)  May  be  filed  at  any  time  within  30  days  after  the  presiding 
officer  issues  an  initial  or  a  revised  initial  decision.  If  another  party 
files  a  motion  for  reconsideration  under  section  LL.,  above,  consid¬ 
eration  of  the  appeal  shall  be  stayed  automatically  pending  resolu¬ 
tion  of  the  motion  for  reconsideration,  until  the  time  period  for 
filing  a  motion  for  reconsideration  under  section  LL.,  above,  has 
expired  or  the  motion  is  resolved; 

(b)  If  a  motion  for  reconsideration  is  timely  filed,  a  notice  of 
appeal  may  be  filed  within  30  days  after  the  presiding  officer  denies 
the  motion  or  issues  a  revised  initial  decision,  whichever  applies; 

(c)  The  authority  head  may  extend  the  initial  30-day  period  for 
an  additional  30  days  if  the  defendant  files  with  the  authority  head  a 
request  for  an  extension  within  the  initial  30-day  period  and  shows 
good  cause. 

3.  If  the  defendant  files  a  timely  notice  of  appeal  with  the  author¬ 
ity  head,  the  presiding  officer  shall  forward  the  record  of  the 
proceeding  to  the  authority  head  when: 

(a)  The  time  for  filing  a  motion  for  reconsideration  expires  with¬ 
out  the  filing  of  such  a  motion,  or 

(b)  The  motion  for  reconsideration  is  denied.  Issurance  of  a  re¬ 
vised  initial  decision  upon  motion  for  reconsideration  shall  require 
filing  of  a  new  notice  of  appeal. 

4.  A  notice  of  appeal  shall  be  accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial  decision  and  reasons  supporting 
the  exceptions. 

5.  The  representative  for  the  Government  may  file  a  brief  in 
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opposition  to  the  exceptions  within  30  days  of  receiving  the  notice 
of  appeal  and  accompanying  brief. 

6.  There  is  no  right  to  appear  personally  before  the  authority 
head,  although  the  authority  head  may  at  his  or  her  discretion 
require  the  parties  to  appear  for  an  oral  hearing  on  appeal. 

7  There  is  no  right  to  appeal  any  interlocutory  ruling  by  the 
presiding  officer. 

8.  In  reviewing  the  initial  decision,  the  authority  head  shall  not 
consider  any  objection  that  was  not  raised  before  the  presiding 
officer,  unless  a  demonstration  is  made  of  extraordinary  circum¬ 
stances  causing  the  failure  to  raise  the  objection. 

P.  If  any  party  demonstrates  to  the  satisfaction  of  the  authority 
head  that  additional  evidence  not  presented  at  such  hearing  is  mate¬ 
rial  and  that  there  were  reasonable  grounds  for  the  failure  to  present 
such  evidence  at  such  hearing,  the  authority  head  shall  remand  the 
matter  to  the  presiding  officer  for  consideration  of  such  additional 
evidence. 

10.  The  authority  head  may  affirm,  reduce,  reverse,  compromise, 
remand,  or  settle  any  penalty  or  assessment  determined  by  the  pre¬ 
siding  officer  in  any  initial  decision. 

11.  The  authority  head  shall  promptly  serve  each  party  to  the 
appeal  with  a  copy  of  the  decision  of  the  authority  head  and  a 
statement  describing  the  right  of  any  person  determined  to  be  liable 
for  a  penalty  or  assessment  to  seek  judicial  review. 

12.  Unless  a  petition  for  review  is  filed  as  provided  in  32  U.S.C. 
§3805  (reference  (h))  after  a  defendant  has  exhausted  all  administra¬ 
tive  remedies  under  this  Directive  and  within  60  days  after  the  date 
on  which  the  authority  head  serves  the  defendant  with  a  copy  of  the 
authority  head’s  decision,  a  determination  that  a  defendant  is  liable 
under  section  C.,  above,  is  final  and  is  not  subject  to  judicial  review. 

13.  The  authority  heads  (or  their  designees)  may  designate  an 
officer  or  employee  of  the  authority,  who  is  serving  in  the  grade  of 
GS-17  or  above  under  the  General  Schedule,  or  in  the  Senior 
Executive  Service,  to  carry  out  these  appellate  responsibilities;  how¬ 
ever,  the  authority  to  compromise,  settle,  or  otherwise  dis- 
cretionarily  dispose  of  the  case  on  appeal  provided  pursuant  to 
subsection  MM.  10,  hereof,  may  not  be  so  redelegated  pursuant  to 
this  subsection. 

NN.  Stays  ordered  by  the  Department  of  Justice 

If  at  any  time,  the  Attorney  General  or  an  Assistant  Attorney  Gen¬ 
eral  designated  by  the  Attorney  General  transmits  to  the  authority 
head  a  written  finding  that  continuation  of  the  administrative  proc¬ 
ess  described  in  this  Directive  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or  potential  criminal  or  civil 
action  related  to  such  claim  or  statement,  the  authority  head  shall 
stay  the  process  immediately.  The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of  the  written  authorization  of 
the  Attorney  General. 

OO.  Stay  pending  appeal 

1.  An  initial  decision  is  stayed  automatically  pending  disposition 
of  a  motion  for  reconsideration  or  of  an  appeal  to  the  authority 
head. 

2.  No  administrative  stay  is  available  following  a  final  decision 
of  the  authority  head. 

PP.  Judicial  review 

31  U.S.C.  §  3805  (reference  (c»  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court  of  a  final  decision  of  the 
authority  head  imposing  penalties  or  assessment  under  this  Directive 
and  specifies  the  procedures  for  such  review. 

QQ.  Collection  of  civil  penalties  and  assessments 

31  U.S.C.  §§  3806  and  3808(b)  (reference  (c))  authorize  actions  for 
collection  of  civil  penalties  and  assessments  imposed  under  this 
Directive  and  specify  the  procedures  for  such  actions. 

RR.  Right  to  administrative  offset 

The  amount  of  any  penalty  or  assessment  that  has  become  final,  or 
for  which  a  judgment  has  been  entered  under  section  QQ.,  above,  or 
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any  amount  agreed  upon  in  a  compromise  or  settlement  under  sec¬ 
tion  TT.,  below,  may  be  collected  by  administrative  offset  under  31 
U.S.C.  §  3716  (reference  (c)),  except  that  an  administrative  offset 
may  not  be  made  under  this  section  against  a  refund  of  an  overpay¬ 
ment  of  Federal  taxes  then  or  later  owing  by  the  United  States  to  the 
defendant. 

SS.  Deposit  in  Treasury  of  United  States 

All  amounts  collected  pursuant  to  this  Directive  shall  be  deposited 
as  miscellaneous  receipts  in  the  Treasury  of  the  United  States,  ex¬ 
cept  as  provided  in  3 1  U.S.C.  §  3806(g)  (reference  (c)). 

TT.  Compromise  or  settlement 

1.  Parties  may  make  offers  of  compromise  or  settlement  at  any 
time. 

2.  The  reviewing  official  has  the  exclusive  authority  to  compro¬ 
mise  or  settle  a  case  under  this  Directive  at  any  time  after  the  date 
on  which  the  reviewing  officer  is  permitted  to  issue  a  complaint  and 
before  the  date  on  which  the  presiding  officer  issues  an  initial 
decision. 

3.  The  authority  head  has  exclusive  authority  to  compromise  or 
settle  a  case  under  this  Directive  at  any  time  after  the  date  on  which 
the  presiding  officer  issues  an  initial  decision,  except  during  the 
pendency  of  any  review  under  section  PP.,  above,  or  during  the 
pendency  of  any  action  to  collect  penalties  as  assessments  under 
section  QQ.,  above. 

4.  The  Attorney  General  has  exclusive  authority  to  compromise 
or  settle  a  case  under  this  Directive  during  the  pendency  of  any 
review  under  section  PP.,  above,  of  any  action  to  recover  penalties 
and  assessments  under  31  U.S.C.  §  3806  (reference  (c)). 

5.  The  investigating  official  may  recommend  settlement  terms  to 
the  reviewing  official  or  the  Attorney  General,  as  appropriate.  The 
reviewing  official  may  recommend  settlement  terms  to  the  Attorney 
General,  as  appropriate. 

6.  Any  compromise  or  settlement  must  be  in  writing. 

UU.  Limitations 

1.  The  notice  of  hearing  with  respect  to  a  claim  or  settlement 
must  be  served  in  the  manner  specified  in  section  H.,  above,  within 
6  years  after  the  date  on  which  such  claim  or  statement  is  made. 

2.  If  the  defendant  fails  to  file  a  timely  answer,  service  of  a 
notice  under  subsection  J.2.,  above,  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

3.  If  at  any  time  during  the  course  of  proceedings  brought  pur¬ 
suant  to  this  section,  the  authority  head  receives  or  discovers  any 
specific  information  concerning  bribery,  gratuities,  conflict  of  inter¬ 
est,  or  other  corruption  or  similar  activity  in  relation  to  a  false  claim 
or  statement,  the  authority  head  shall  immediately  report  such  infor¬ 
mation  to  the  Attorney  General  and  to  the  Inspector  General,  De¬ 
partment  of  Defense. 

W.  Delegations 

The  General  Counsel  for  the  Department  of  Defense  is  designated  to 
carry  out  the  responsibilities  of  the  authority  head  of  the  Department 
of  Defense  for  the  issuance  of  additional  implementing  regulations 
that  are  necessary  to  implement  PFCRA  (reference  (a))  and  this 
Directive  to  decide  cases  upon  appeal,  and  to  hire  or  designate 
employees  of  the  Department  of  Defense  to  decide  cases  on  appeal. 
The  General  Counsel,  Department  of  Defense,  is  also  designated  to 
appoint  presiding  officers  for  the  Department  of  Defense,  and  may 
assist  in  the  appointment  of  presiding  officers  on  detail  from  other 
Agencies  for  all  authorities  within  the  Department  of  Defense. 


AR  27-40  •  19  September  1994 


51 


o 


o 


Glossary 

Section  I 
Abbreviations 

AAFES 

Army  and  Air  Force  Exchange  Service 
AMEDD 

Army  Medical  Department 
AFARS 

Army  Federal  Acquisition  Regulation 
Supplement 

ASBCA 

Armed  Services  Board  of  Contract  Appeals 
AUSA 

Assistant  United  States  Attorney 
CFR 

Code  of  Federal  Regulations 
COE 

United  States  Army  Corps  of  Engineers 
DA 

Department  of  the  Army 
DFARS 

Defense  Federal  Acquisition  Regulation 
Supplement 

DOD 

Department  of  Defense 

DOJ 

Department  of  Justice.  In  this  regulation,  ref¬ 
erence  to  DOJ  means  either  United  States 
Attorneys’  Offices  or  The  (main)  Department 
of  Justice  in  Washington,  D.C. 

DCIS 

Defense  Criminal  Investigative  Service 

e-g. 

An  abbreviation  for  exempli  gratia,  meaning 
“for  example” 

et  seq. 

An  abbreviation  for  et  sequentes,  meaning 
“and  the  following” 

FAR 

Federal  Acquisition  Regulation 
FAX 

facsimile  transmission 

FBI 

Federal  Bureau  of  Investigation 
Fed.  R.  Civ.  P. 

Federal  Rules  of  Civil  Procedure 
Fed.  R.  Crim.  P. 

Federal  Rules  of  Criminal  Procedure 
FOIA 

Freedom  of  Information  Act 


GAO 

General  Accounting  Office 
HQDA 

Headquarters,  Department  of  the  Army 
i.e. 

An  abbreviation  for  id  est,  meaning  “that  is” 

IG 

Inspector  General 

JA 

judge  advocate 
MACOM 

major  Army  command 
MSPB 

Merit  Systems  Protection  Board 
NAF 

nonappropriated  fund 
OTJAG 

Office  of  The  Judge  Advocate  General 
OSC 

Office  of  Special  Counsel 

PFA 

Procurement  Fraud  Advisor 
PFCRA 

Program  Fraud  Civil  Remedies  Act 

PFD 

Procurement  Fraud  Division 

PFI 

Procurement  Fraud  or  Irregularities 

RJA 

recovery  judge  advocate 
SAUSA 

Special  Assistant  U.S.  Attorney 

SJA 

staff  judge  advocate 
TDY 

temporary  duty 
TJAG 

The  Judge  Advocate  General 
UCMJ 

Uniform  Code  of  Military  Justice 
USACIDC 

U.S.  Army  Criminal  Investigation  Command 
USALSA 

U.S.  Army  Legal  Services  Agency 
USARCS 

U.S.  Army  Claims  Service 
USATDS 

U.S.  Army  Trial  Defense  Service 


LSMA 

United  States  Military  Academy 

use 

United  States  Code 

Section  II 
Terms 

Active  Duty 

Full-time  duty  in  the  active  military  service 
of  the  United  States.  Includes:  full-time  train¬ 
ing  duty;  annual  training  duty;  active  duty  for 
training;  attendance,  while  in  the  active  mili¬ 
tary  service,  at  a  school  designated  as  a  Serv¬ 
ice  School  by  law  or  by  the  Secretary  of  the 
military  department  concerned;  and,  attend¬ 
ance,  while  in  the  active  military  service,  at 
advanced  civil  schooling  and  training  with 
industry.  It  does  not  include  full-time  Na¬ 
tional  Guard  duty  under  title  32,  United 
States  Code. 

Army  activities 

Activities  of  or  under  the  control  of  the  Ar- ' 
my,  one  of  its  instrumentalities,  or  the  Army 
National  Guard,  including  activities  for 
which  the  Army  has  been  designated  the  ad¬ 
ministrative  agency,  and  those  designated  ac¬ 
tivities  located  in  an  area  in  which  the  Army 
has  been  assigned  single  service  claims  re¬ 
sponsibility  by  DOD  directive. 

Army  property 

Real  or  personal  property  of  the  United 
States  or  its  instrumentalities  and,  if  the 
United  States  is  responsible  therefore,  real  or 
personal  property  of  a  foreign  government 
which  is  in  the  possession  or  control  of  the 
Army,  one  of  its  instrumentalities,  or  the 
Army  National  Guard,  including  property  of 
an  activity  for  which  the  Army  has  been  des¬ 
ignated  the  administrative  agency,  and  prop¬ 
erty  located  in  an  area  in  which  the  Army  has 
been  assigned  single  service  claims 
responsibility. 

Centralized  organization 
That  organization  of  a  DOD  component  re¬ 
sponsible  for  coordinating  and  monitoring  of 
criminal,  civil,  contractual,  and  administra¬ 
tive  remedies  relating  to  contract  fraud.  For 
DOD  components  other  than  the  Army,  the 
Centralized  organizations  are  as  follows:  the 
Office  of  General  Counsel,  Department  of  the 
Air  Force;  the  Office  of  the  Inspector  Gener¬ 
al,  Department  of  the  Navy;  and  the  Office  of 
General  Counsel,  Defense  Logistics  Agency. 

Claim 

The  Government’s  right  to  recover  money  or 
property  from  any  individual,  partnership,  as¬ 
sociation,  corporation,  governmental  body,  or 
other  legal  entity  (foreign  and  domestic)  ex¬ 
cept  an  instrumentality  of  the  United  States. 
A  claim  against  several  joint  debtors  or 
tortfeasors  arising  from  a  single  transaction 
or  incident  will  be  considered  one  claim. 

Claims  officer 

A  commissioned  officer,  warrant  officer,  or 
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qualified  civilian  employee  designated  by  the 
responsible  commander  and  trained  or  experi¬ 
enced  in  the  conduct  of  investigations  and  the 
processing  of  claims. 

Corruption 

Practices  that  include,  but  are  not  limited  to, 
solicitation,  offer,  payment,  or  acceptance  of 
bribes  or  gratuities;  kickbacks;  conflicts  of 
interest;  or  unauthorized  disclosure  of  official 
information  related  to  procurement  matters. 

Counsel  for  consultation 
An  attorney,  provided  by  DA  at  no  expense 
to  the  soldier  or  civilian  employee,  who  will 
provide  legal  advice  to  the  witness  concern¬ 
ing  the  authority  of  OSC,  the  nature  of  an 
OSC  interview  and  their  individual  rights  and 
obligations.  The  counsel  may  accompany  the 
witness  to  the  interview  and  advise  the  wit¬ 
ness  during  the  interview.  No  attorney-client 
relationship  is  established  in  this  procedure. 

Counsel  for  representation 
An  attorney,  provided  by  DA  at  no  expense 
to  the  soldier  or  civilian  employee,  who  will 
act  as  the  individual’s  lawyer  in  all  contacts 
with  the  MSPB  and  the  OSC  during  the  pen¬ 
dancy  of  the  OSC  investigation  and  any  sub¬ 
sequent  OSC  initiated  action  before  the 
MSPB.  An  attorney-client  relationship  will 
be  established  between  the  individual  and 
counsel  for  representation. 

DA  personnel 

DA  personnel  includes  the  following: 

a.  Military  and  civilian  personnel  of  the 
Active  Army  and  The  U.S.  Army  Reserve. 

b.  Soldiers  of  the  Army  National  Guard  of 
the  United  States  (title  10,  USC)  and,  when 
specified  by  statute  or  where  a  Federal  inter¬ 
est  is  involved,  soldiers  in  the  Army  National 
Guard  (title  32,  USC).  It  also  includes  techni¬ 
cians  under  32  USC  709(a)(d). 

c.  USMA  cadets. 

d.  Nonappropriated  fund  employees. 

e.  Foreign  nationals  who  perform  services 
for  DA  overseas. 

f  Other  individuals  hired  by  or  for  the 
Army. 

Debarment 

Administrative  action  taken  by  a  debarring 
authority  to  exclude  a  contractor  ffom  Gov¬ 
ernment  contracting  and  Government-ap¬ 
proved  subcontracting  for  a  specified  period. 

Deciding  Official 

SJA,  legal  adviser,  or  Litigation  Division  at¬ 
torney  who  makes  the  final  determination 
concerning  release  of  official  information. 

DOD  criminal  investigation  organizations 
Refers  to  the  USACIDC;  the  Naval  Inves¬ 
tigative  Service;  the  U.S.  Air  Force  Office  of 
Special  Investigations;  and  the  Defense  Crim¬ 
inal  Investigative  Service,  Office  of  the  In¬ 
spector  General,  DOD. 

Fraud 

Any  intentional  deception  of  DOD  (including 


attempts  and  conspiracies  to  effect  such  de¬ 
ception)  for  the  purpose  of  inducing  DOD 
action  or  reliance  on  that  deception.  Such 
practices  include,  but  are  not  limited  to,  the 
following:  bid-rigging;  making  or  submitting 
false  statements;  submission  of  false  claims; 
use  of  false  weights  or  measures;  submission 
of  false  testing  certificates;  adulterating  or 
substituting  materials;  or  conspiring  to  use 
any  of  these  devices. 

Improper  or  Illegal  Conduct 

a.  A  violation  of  any  law,  rule,  or  regula¬ 
tion  in  connection  with  Government 
misconduct. 

b.  Mismanagement,  a  gross  waste  of 
funds,  an  abuse  of  authority,  or  a  substantial 
and  specific  danger  to  public  health  or  safety. 

Information  exempt  from  release  to  the 

Those  categories  of  information  that  may  be 
withheld  from  the  public  under  one  or  more 
provisions  of  law. 

Judge  advocate 

An  officer  so  designated  (AR  27-1). 

Legal  adviser 

A  civilian  attorney  who  is  the  principal  legal 
adviser  to  the  commander  or  operating  head 
of  any  Army  command  or  agency. 

Litigation 

Legal  action  or  process  involving  civil 
proceedings,  i.e.,  non-  criminal. 

Litigation  in  which  the  United  States  has 
an  interest 

a.  A  suit  in  which  the  United  States  or  one 
of  its  agencies  or  instrumentalities  has  been, 
or  probably  will  be,  named  as  a  party. 

b.  A  suit  against  DA  personnel  and  arises 
out  of  the  individual’s  performance  of  offi¬ 
cial  duties. 

c.  A  suit  concerning  an  Army  contract, 
subcontract,  or  purchase  order  under  the 
terms  of  which  the  United  States  may  be 
required  to  reimburse  the  contractor  for  re¬ 
coveries,  fees,  or  costs  of  the  litigation. 

d.  A  suit  involving  administrative 
proceedings  before  Federal,  State,  municipal, 
or  foreign  tribunals  or  regulatory  bodies  that 
may  have  a  financial  impact  upon  the  Army. 

e.  A  suit  affecting  Army  operations  or 
which  might  require,  limit,  or  interfere  with 
official  action. 

/  A  suit  in  which  the  United  States  has  a 
financial  interest  in  the  plaintiff’s  recovery. 

g.  Foreign  litigation  in  which  the  United 
States  is  bound  by  treaty  or  agreement  to 
ensure  attendance  by  military  personnel  or 
civilian  employees. 

Medical  care 

Includes  hospitalization,  outpatient  treatment, 
dental  care,  nursing  service,  drugs,  and  other 
adjuncts  such  as  prostheses  and  medical  ap¬ 
pliances  furnished  by  or  at  the  expense  of  the 
United  States. 
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Misdemeanor 

An  offense  for  which  the  maximum  penalty 
does  not  exceed  imprisonment  for  1  year. 
Misdemeanors  include  those  offenses  catego¬ 
rized  as  petty  offenses  (18  USC  3559). 

Official  Information 

All  information  of  any  kind,  however  stored, 
that  is  in  the  custody  and  control  of  the  De¬ 
partment  of  Defense,  relates  to  information  in 
the  custody  and  control  of  the  Department,  or 
was  acquired  by  DoD  personnel  as  part  of 
their  official  duties  or  because  of  their  offi¬ 
cial  status  within  the  Department  while  such 
personnel  were  employed  by  or  on  behalf  of 
the  Department  or  on  active  duty  with  the 
United  States  Armed  Forces. 

Operating  Forces 

Those  forces  whose  primary  missions  are  to 
participate  in  combat  and  the  integral  suppor¬ 
ting  elements  thereof.  Within  DA,  the  operat¬ 
ing  forces  consist  of  tactical  units  organized 
to  conform  to  tables  of  organization  and 
equipment  (TOE). 

Personnel  Action 
These  include — 

a.  Appointment. 

b.  Promotion. 

c.  Adverse  action  under  5  USC  7501  et 
seq.  or  other  disciplinary  or  corrective  action. 

d.  Detail,  transfer,  or  reassignment. 

e.  Reinstatement. 
f  Restoration. 

g.  Reemployment 

h.  Performance  evaluation  under  5  USC 
4301  et  seq. 

Decision  concerning  pay,  benefits,  or 
awards,  or  concerning  education  or  training  if 
the  education  or  training  may  reasonably  be 
expected  to  lead  to  an  appointment,  promo¬ 
tion,  performance  evaluation,  or  other  person¬ 
nel  action. 

j.  Any  other  significant  change  in  duties  or 
responsibilities  that  is  inconsistent  with  the 
employee’s  salary  or  grade  level. 

Private  Litigation 

Litigation  other  than  that  in  which  the  United 
States  has  an  interest. 

Process 

The  legal  document  that  compels  a  defendant 
in  an  action  to  appear  in  court;  e.g.,  in  a  civil 
case  a  summons  or  subpoena,  or  in  a  criminal 
case,  a  warrant  for  arrest,  subpoena,  or 
summons. 

Prohibited  Personnel  Practice 
Action  taken,  or  the  failure  to  take  action,  by 
a  person  who  has  authority  to  take,  direct 
others  to  take,  recommend,  or  approve  any 
personnel  action — 

a.  That  discriminates  for  or  against  any 
employee  or  applicant  for  employment  on  the 
basis  of  race,  color,  religion,  sex,  national 
origin,  age,  handicapping  condition,  marital 
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status,  or  political  affiliation,  as  prohibited  by 
certain  specified  laws. 

b.  To  solicit  or  consider  any  recommenda¬ 
tion  or  statement,  oral  or  written,  with  respect 
to  any  individual  who  requests,  or  is  under 
consideration  for,  any  personnel  action,  un¬ 
less  the  recommendation  or  statement  is 
based  on  the  personal  knowledge  or  records 
of  the  person  furnishing  it,  and  consists  of  an 
evaluation  of  the  work  performance,  ability, 
aptitude,  or  general  qualifications  of  the  indi¬ 
vidual,  or  an  evaluation  of  the  character,  loy¬ 
alty,  or  suitability  of  such  individual. 

c.  To  coerce  the  political  activity  of  any 
person  (including  the  providing  of  any  politi¬ 
cal  contribution  or  service),  or  take  any  ac¬ 
tion  against  any  employee  or  applicant  for 
employment  as  a  reprisal  for  the  refusal  of 
any  person  to  engage  in  such  political 
activity. 

d.  To  deceive  or  willfully  obstruct  any 
person  with  respect  to  such  person’s  right  to 
compete  for  employment. 

e.  To  influence  any  person  to  withdraw 
from  competition  for  any  position  for  the 
purpose  of  improving  or  injuring  the  pros¬ 
pects  of  any  other  person  for  employment. 

f.  To  grant  any  preference  or  advantage 
not  authorized  by  law,  rule,  or  regulation  to 
any  employee  or  applicant  for  employment 
(including  defining  the  scope  or  manner  of 
competition  or  the  requirements  for  any  posi¬ 
tion)  for  the  purpose  of  improving  or  injuring 
the  prospects  of  any  particular  person  for 
employment. 

g.  To  appoint,  employ,  promote,  advance, 
or  advocate  for  appointment,  employment, 
promotion,  or  advancement,  in  or  to  a  civil¬ 
ian  position  any  individual  who  is  a  relative 
(as  defined  in  5  USC  31 10)  of  the  employee, 
if  the  position  is  in  the  agency  in  which  the 
employee  is  serving  as  a  public  official  or 
over  which  the  employee  exercises  jurisdic¬ 
tion  or  control  as  an  official. 

h.  To  take  or  fail  to  take  a  personnel  ac¬ 
tion  with  respect  to  any  employee  or  appli¬ 
cant  for  employment  as  a  reprisal  for  being  a 
whistleblower,  as  defined  below. 

i.  To  take  or  fail  to  take  a  personnel  action 
against  an  employee  or  applicant  for  employ¬ 
ment  as  a  reprisal  for  the  exercise  of  any 
appeal  right  granted  by  law,  rule,  or 
regulation. 

j.  To  discriminate  for  or  against  any  em¬ 
ployee  or  applicant  for  employment  on  the 
basis  of  conduct  that  does  not  adversely  af¬ 
fect  the  performance  of  the  employee  or  ap¬ 
plicant  or  the  performance  of  others. 

k  To  take  or  fail  to  take  any  other  person¬ 
nel  action  if  the  taking  of,  or  failure  to  take, 
such  action  violates  any  law,  rule,  or  regula¬ 
tion  implementing,  or  directly  concerning,  the 
merit  system  principles  contained  in  5  USC 
2301. 


other  political  subdivision  when  the  U.S.  At¬ 
torney  has  declined  to  exercise  jurisdiction 
over  a  particular  case  or  class  of  cases. 

c.  An  SJA  of  a  general  court-martial  con¬ 
vening  authority  considering  taking  action 
against  a  person  subject  to  the  UCMJ. 

Recovery  JA 

A  JA  or  legal  adviser  responsible  for  asser¬ 
tion  and  collection  of  claims  in  favor  of  the 
United  States  for  property  claims  and  medi¬ 
cal  expenses. 

Significant  Case  of  Fraud  and  Corruption 
A  procurement  fraud  case  involving  an  al¬ 
leged  loss  of  SI 00,000  or  more;  all  corrup¬ 
tion  cases  related  to  procurement  that  involve 
bribery,  gratuities,  or  conflicts  of  interest; 
any  defective  products  or  product  substitution 
in  which  a  serious  hazard  to  health,  safety  or 
operational  readiness  is  indicated,  regardless 
of  loss  value;  and,  any  procurement  fraud 
case  that  has  received  or  is  expected  to  re¬ 
ceive  significant  media  coverage. 

Stafr  judge  advocate 

An  officer  so  designated  (AR  27-1).  The 
SJA  of  an  installation,  a  command  or  agency 
reporting  directly  to  HQDA,  or  of  a  major 
subordinate  command  of  the  U.S.  Army  Ma¬ 
teriel  Command,  and  the  senior  Army  JA  as¬ 
signed  to  a  joint  or  unified  command. 

Subpoena 

A  process  to  cause  a  witness  to  appear  and 
give  testimony,  e.g.,  at  a  trial,  hearing,  or 
deposition. 

Suspension 

Administrative  action  taken  by  a  suspending 
authority  to  temporarily  exclude  a  contractor 
from  Government  contracting  and  Govern¬ 
ment-approved  subcontracting. 

Suspension  and  Debarment  Authorities 
Officials  designated  in  DFARS,  section  9. 
403,  as  the  authorized  representative  of  the 
Secretary  concerned. 

Tortfeasor 

A  wrongdoer;  one  who  commits  a  tort. 

Section  III 

Special  Abbreviations  and  Terms 

This  section  contains  no  entries. 


Prosecutive  Authorities 
These  include — 

a.  A  U.S.  Attorney. 

b.  A  prosecuting  attorney  of  a  State  or 
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Index 

This  index  is  organized  alphabetically  by 
topic  and  subtopic,  which  are  identified  by 
paragraph  number. 

Abbreviations,  glossary 
Addresses,  appendix  B 
Answer  to  complaint,  figure  3-1 
Appearance  as  counsel,  restriction,  1-6 
Armed  Services  Board  of  Contract  Ap¬ 
peals  (ASBCA)  Appeal  of  Decisions 
From,  1-4 

Army  General  Counsel,  1-4 
Assistant  Judge  Advocate  General  for 
Civil  Law  and  Litigation,  The 
Responsibilities,  1-4 

Civil  Justice  Reform,  Executive  Order  No. 
12778,  5-1 

Classified  information,  3-1,  7-2, and  7-7 
Collection  Act,  Federal  Claims,  5-1 
Contractors,  Government 

Litigation  against  requiring  reporting,  3-7 
Request  for  representation  by  a  DOJ  attor¬ 
ney,  3-7 

Copyrights,  1-4 
Core  information 

Executive  Order  12779  (Civil  Justice  Re¬ 
form),  3-9 

DA  Form  4,  3-11,  figure  3-2 
Declarations  under  penalty  of  perjury, 

3- 12 

Delinquent  rent,  collection  of,  5-5 
Department  of  Justice 

Contact  with  DOJ,  restriction,  1-5 
Representation  by,  4-3,  4-4 
Environmental  litigation,  See  chapter  6 
generally 
Eviction,  5-5 

Federal  Employees  Reform  and  Tort  Com¬ 
pensation  Act,  4-3 
Federal  Tort  Claims  Act,  4-3 
Gonzales  Act,  4-3 
Habeas  corpus,  3-6 

Indemnification  for  individual  liability, 

4- 6 

Individual  liability.  See  chapter  4  generally 
Information,  See  Official  Information 
Inspector  General 
Reports,  release  of,  7-2 
Injunctive  relief 
Reporting  requirements,  3-5 
Investigative  Report,  See  Litigation  Report 
Jury  duty,  See  chapter  10  generally 
Litigation  reports,  3-9 
McCarran  Amendment,  6-2 
Media  requests,  7-14 
Medical  Care  Claims,  5-2 
Medical  Care  Recovery  Act,  5-1 
Navigable  waters,  6-2 
Office  of  Special  Counsel,  chapter  9 
Office  of  The  Judge  Advocate  General.  See 
Judge  Advocate  General. 


Official  Information,  See  chapter  7  gener¬ 
ally 

Originals,  maintaining,  7-4 

Patents,  1-4 
Privacy  Act,  7-7 
Private  attorneys 

Assertion  of  medical  care  claims  for  U.S., 

5-1 

Employment  of,  4-4,  4-5 
Process,  Chapter  2  generally 
Civil,  2-3,  2-5 
Criminal,  2-2,  2-4 
Defined,  2-1 

Procurement  Fraud  and  Corruption,  See 
chapter  8  generally 
Property  claims,  5-2 

Release  of  information,  See  Official  Infor¬ 
mation 

Remedies  in  Procurement  Fraud  and  Cor¬ 
ruption,  See  chapter  8 
Reporting  requirements,  See  chapter  3 
generally 

To  HQDA,  3-1,  3-8 
Repossession 
Personal  property,  2-3 
Realty,  Government,  5-5 
Secretary  of  The  Army 
Service  Of  Process,  Acceptance  of,  2-7 
Settlement  of  cases,  1-4 
Special  Counsel,  Office  of,  See  chapter  9 
generally 
Subpoenas 

For  Official  Information,  chapter  7  gener¬ 
ally 

Litigation  in  which  U.S.  has  interest,  7-12 
Motion  to  stay  or  quash,  7-2 
Temporary  restraining  order,  3-5 
Third  Party  Collection  Program,  5-1 
Toxic  torts,  6-2 
Trademarks,  1-4 
Water  rights,  6-2 
Westfall  Act,  4-3 
Witnesses 

Army  Medical  Department  Personnel,  7-10 
Experts,  7-10,  and  7-13 
Foreign  tribunals,  before,  7-17 
Litigation  in  which  U.S.  has  interest, 
Private  litigation,  DA  personnel  in,  7-8 
Travel  expenses,  7-15,  and  7-16 
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SUMMARY  of  CHANGE 

AR  27-40 
Litigation 

This  revision-- 

o  Devotes  a  separate  chapter  to  service  of  process  (chap  2) . 

o  Replaces  "investigative  report"  with  "litigation  report"  reflecting  current 
usage  (chap  3)  . 

o  Devotes  a  separate  chapter  to  individual  liability  (chap  4) . 
o  Treats  environmental  litigation  (chap  6)  . 

o  Deletes  coverage  of  criminal  prosecutions  in  U.S.  Magistrate  and  District 
Courts  (see  AR  27-10)  . 

o  Delegates  more  authority  to  the  installation  level  to  determine  release  of 
information  and  appearance  of  witnesses  (chap  7) . 

o  Updates  procedures  to  obtain  release  from  local  or  State  jury  duty  (chap  10)  . 


o 
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Headquarters 
Department  of  the  Army 
Washington,  DC 
19  September  1994 


*Army  Regulation  27-40 


Effective  19  October  1994 


Legal  Services 

Litigation 


By  Order  of  the  Secretary  of  the  Army: 
GORDON  R.  SULLIVAN 
General,  United  States  Army 
Chief  ol  Staff 

Official: 

MILTON  H.  HAMILTON 
Administrative  Assistant  to  the 
Secretary  of  the  Army 


History.  This  printing  publishes  a  complete 
revision  of  this  Army  regulation.  Because  the 
publication  has  been  revised  extensively,  the 
changed  portions  have  not  been  highlighted. 
Summary.  This  regulation  prescribes  policy 
and  procedures  for  litigution  in  civilian  court 
proceedings,  including  the  following:  provid¬ 
ing  representation  of  the  Army  and  its  per¬ 
sonnel  in  Federal  and  State  court 
proceedings;  remedies  for  procurement  fraud; 
environmental  litigation;  bankruptcy;  release 
of  information  and  appearance  of  witnesses 


in  criminal  and  civil  court  actions:  proce¬ 
dures  to  follow  when  soldiers  arc  summoned 
for  jury  duty;  and,  procedures  for  cooperation 
with  the  Office  of  Special  Counsel. 
Applicability.  This  regulation  applies  to  all 
DA  personnel  (sec  glossary),  including  the 
Active  Army,  the  Army  National  Guard,  and 
the  U.S.  Army  Reserve.  This  regulation  ap¬ 
plies  during  partial  and  full  mobilization. 
Proponent  and  exception  authority. 
The  proponent  of  this  regulation  is  The  Judge 
Advocate  General.  The  proponent  has  the  au¬ 
thority  to  approve  exceptions  to  this  regula¬ 
tion  that  arc  consistent  with  controlling  law 
and  regulation.  Proponents  may  delegate  the 
approval  authority,  in  writing,  to  a  division 
chief  under  their  supervision  within  the  pro¬ 
ponent  agency  who  holds  the  grade  of  colo¬ 
nel  or  the  civilian  equivalent. 

Army  management  control  process. 
This  regulation  is  not  subject  to  the  require¬ 
ments  of  AR  1 1-2.  It  does  not  contain  inter¬ 
nal  control  provisions. 

Supplementation.  Supplementation  of  this 
regulation  and  establishment  of  command 
and  local  forms  are  prohibited  without  prior 


approval  from  the  Office  of  The  Judge  Advo¬ 
cate  General,  ATTN:  Litigation  Division 
(DAJA-LT),  901  North  Stuart  Street,  Ar¬ 
lington,  VA  22203-1837. 

Interim  changes.  Interim  changes  to  this 
regulation  are  not  official  unless  authenti¬ 
cated  by  the  Administrative  Assistant  to  the 
Secretary  of  the  Army.  Users  will  destroy 
interim  changes  on  their  expiration  dates  un¬ 
less  sooner  superseded  or  rescinded. 

Suggested  Improvements.  Users  arc  in¬ 
vited  to  send  comments  and  suggestions  to 
Office  of  The  Judge  Advocate  General, 
ATTN:  Litigation  Division  (DAJA-LT),  901 
North  Stuart  Street,  Arlington,  VA 
22203-  1837. 

Distribution.  Distribution  of  this  publica¬ 
tion  is  made  in  accordance  with  DA  Form 
1 2-09- E.  block  number  2040,  intended  for 
command  levels  B.C,D,  and  E  for  Active  Ar¬ 
my,  Army  National  Guard,  and  U.S.  Army 
Reserve. 
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Chapter  1 
General 

1-1.  Purpose 

a.  This  regulation  prescribes  policies  and  procedures  for  the 
following: 

(1)  Defensive  and  affirmative  litigation  in  Federal  and  State  civil¬ 
ian  courts  where  the  Army  or  Department  of  Defense  (DOD)  has  an 
interest  in  the  matter. 

(2)  Proceedings  before  Federal  or  Slate  administrative  bodies, 
such  as  utility  rate  commissions. 

(3)  Release  of  official  information  and  testimony  by  Department 
of  the  Army  (DA)  personnel  with  regard  to  litigation. 

(4)  Remedies  for  procurement  fraud  and  corruption. 

(5)  Environmental  civil  litigation  and  administrative  proceedings. 

(6)  Proceedings  before  the  Office  of  Special  Counsel. 

ft.  This  regulation  does  not  apply  to  Department  of  the  Army 
(DA)  or  DOD  proceedings  such  as  courts-martial  or  administrative 

1-2.  References 

Required  and  related  publications  and  prescribed  and  referenced 
forms  are  listed  in  appendix  A. 

1-3.  Explanation  of  abbreviations  and  terms 

Abbreviations  and  terms  used  in  the  regulation  arc  explained  in  the 
glossary. 

1-4.  Responsibilities 

a.  United  Slates  Department  of  Justice  (DOJ).  DOJ  will  defend 
litigation  in  domestic  and  foreign  courts,  against  the  United  States, 
its  agencies  and  instrumentalities,  and  employees  whose  official 
conduct  is  involved.  The  various  U.S.  Attorney  Offices,  under  the 
oversight  of  the  Attorney  General,  will  conduct  much  of  the 
representation. 

h.  The  Judge  Advocate  General  (TJAG).  Subject  to  the  ultimate 
control  of  litigation  by  DOJ  (including  the  various  U.S.  Attorney 
Offices),  and  to  the  general  oversight  of  litigation  by  the  Army 
General  Counsel,  TJAG  is  responsible  for  litigation  in  which  the 
Army  has  an  interest.  Except  with  respect  to  proceedings  addressed 
in  subparagraph  /'  below,  only  TJAG  (or  a  designee)  will  communi¬ 
cate  to  DOJ  the  Army’s  position  with  regard  to  settlement  of  a  case. 

c.  Assistant  Judge  Advocate  General  For  Civil  Law  and  Litiga¬ 
tion  (AJAG-CL).  Responsible  to  TJAG  for  litigation  issues:  super¬ 
vises  Chief,  Litigation  Division. 

d.  Chief.  Litigation  Division.  Reports  to  AJAG-CL  and  is  respon¬ 
sible  for  the  following: 

(1)  Supervising  litigation  in  which  the  Army  has  an  interest. 

(2)  Acting  for  TJAG  and  the  Secretary  of  the  Army  on  litigation 
issues,  including  the  authority  to  settle  or  compromise  cases,  subject 
to  the  supervision  of  TJAG  and  AJAG  CL. 

(3)  Delegating  responsibility  for  cases  if  appropriate. 

(4)  Serving  as  primary  contact  with  DOJ  on  litigation. 

(5)  Accepting  service  of  process  for  DA  and  for  the  Secretary  of 
the  Army  in  his  or  her  official  capacity.  (Sec  32  CFR  257.5.) 

e.  Special  Assistant  U.S.  Attorneys  ( SAUSAs )  and  DOJ  special 
attorneys.  Army  judge  advocates  and  civilian  attorneys,  when  ap¬ 
pointed  as  SAUSAs  under  28  USC  543,  will  represent  the  Army's 
interests  in  either  criminal  or  civil  matters  in  Federal  court  under  the 
following  circumstances: 

(1)  Felony  and  misdemeanor  prosecutions  in  Federal  court. 
Army  attorneys,  at  the  installation  level,  after  being  duly  appointed 
(see  AR  27-10),  will  prosecute  cases,  in  which  the  Army  has  an 
interest,  in  Federal  court.  Army  attorneys  who  prosecute  criminal 
cases  will  not  represent  the  United  States  in  civil  litigation  without 
authorization  from  the  Chief,  Litigation  Division. 

(2)  SA  USAs  for  civil  litigation.  By  assignment  of  TJAG  and  upon 
the  approval  of  the  U.S.  Attorney,  judge  advocates  will  serve  within 
a  U.S.  Attorney's  office  to  represent  the  Government  in  litigation  in 
which  the  Army  or  DOD  has  an  interest.  These  judge  advocates 


have  the  same  general  authority  and  responsibility  as  an  Assistant 
U.S.  Attorney. 

(3)  Special  Attorneys  assigned  to  DOJ.  By  assignment  of  TJAG 
and  with  the  concurrence  of  the  appropriate  DOJ  official,  judge 
advocates  will  work  as  Special  Attorneys  for  DOJ.  Special  Attor¬ 
neys  arc  authorized  to  represent  the  United  States  in  civil  litigation 
in  which  the  Army  or  DOD  has  an  interest. 

f  Attorneys  at  Army  activities  or  commands.  Staff  judge  advo¬ 
cates  (SJAsj  or  legal  advisers,  or  attorneys  assigned  to  them,  will 
represent  the  United  States  in  litigation  only  if  authorized  by  this 
regulation  or  delegated  authority  in  individual  cases  by  the  Chief, 
Litigation  Division. 

g.  Commander.  U.S.  Army  Claims  Service  (USARCS).  The  Com¬ 
mander.  USARCS,  and  USARCS  attorneys,  subject  to  AR  27-20, 
chapter  4,  will  maintain  direct  liaison  with  DOJ  in  regard  to  admin¬ 
istrative  settlement  of  claims  under  the  Federal  Tort  Claims  Act. 

h.  Chief.  Contract  Law  Division,  OTJAG.  The  Chief,  Contract 
Law  Division,  attorneys  assigned  to  the  Contract  Law  Division,  and 
other  attorneys  designated  by  the  Chief.  Contract  Law  Division,  in 
litigation  involving  taxation,  will  represent  DA  in  negotiation,  ad¬ 
ministrative  proceedings,  and  litigation,  and  maintain  liaison  with 
DOJ  and  other  Governmental  authorities. 

i.  Legal  Representatives  of  the  Chief  of  Engineers.  The  Office  of 
Chief  Counsel,  attorneys  assigned  thereto,  and  other  attorneys  desig¬ 
nated  by  the  Chief  Counsel  will  maintain  direct  liaison  with  DOJ 
and  represent  DA  in  litigation  and  administrative  proceedings  aris¬ 
ing  from  the  navigation,  civil  works.  Clean  Water  Act  404  permit 
authority,  environmental  response  activities,  and  real  property  func¬ 
tions  of  the  U.S.  Army  Corps  of  Engineers  (COE). 

/'.  Chief  Trial  Attorney.  Contract  Appeals  Division,  USA LSA.  The 
Chief  Trial  Attorney,  attorneys  assigned  to  the  Contract  Appeals 
Division,  and  attorneys  designated  by  the  Chief  Trial  Attorney,  will 
represent  the  Government  before  the  Armed  Services  Board  of  Con¬ 
tract  Appeals  (ASBCA)  and  the  General  Services  Board  of  Contract 
Appeals  (GSBCA).  They  will  maintain  direct  liaison  with  DOJ  con¬ 
cerning  appeals  from  ASBCA  and  GSBCA  decisions.  The  Chief 
Trial  Attorney  has  designated  COE  attorneys  to  act  as  trial  attorneys 
in  connection  with  COE  contract  appeals. 

k.  Chief  Regulator v  Law  Office.  USALSA.  The  Chief,  Regulatory 
Law  Office,  attorneys  assigned  to  the  Regulatory  Law  Office,  and 
other  attorneys  designated  by  the  Chief,  will  represent  DA  consumer 
interests  in  regulatory  matters  before  State  and  Federal  administra¬ 
tive  agencies  and  commissions,  including  but  not  limited  to 
proceedings  involving  rates  and  conditions  for  the  purchase  ot  serv¬ 
ices  for  communications  (except  long-distance  telephone),  transpor¬ 
tation,  and  utilities  (gas.  electric,  water  and  sewer).  They  will 
maintain  direct  liaison  with  DOJ  for  communications,  transportation, 
and  utilities  litigation. 

l.  Chief.  Intellectual  Property  Law  Division.  USALSA.  The  Chief, 
Intellectual  Property  Law  Division,  and  the  attorneys  assigned  there¬ 
to,  will  represent  DA  in  matters  pertaining  to  patents,  copyrights, 
and  trademarks.  They  will  maintain  direct  liaison  with  DOJ  and 
represent  the  DA  in  intellectual  property  issues. 

m.  Chief,  Labor  and  Employment  Law  Office.OTJAG.  The  Chief, 
Labor  and  Employment  Law  Office,  attorneys  assigned  thereto,  and 
attorneys  identified  as  labor  counselors  will  represent  DA  in  matters 
pertaining  to  labor  relations,  civilian  personnel,  and  Federal  labor 
standards  enforcement  before  the  following:  Federal  Labor  Relations 
Authority;  Merit  Systems  Protection  Board;  Equal  Employment  Op¬ 
portunity  Commission;  Department  of  Labor;  National  Labor  Rela¬ 
tions  Board;  and,  State  workmen’s  compensation  commissions.  In 
the  event  any  individual  mentioned  in  this  subparagraph  intends  to 
make  a  recommendation  to  DOJ  concerning  an  appeal  of  any  case 
to  a  U.S.  Court  of  Appeals,  such  recommendation  will  first  be 
coordinated  with  Litigation  Division. 

n.  Chief,  Procurement  Fraud  Division.  USALSA.  The  Chief,  Pro¬ 
curement  Fraud  Division,  attorneys  assigned  thereto,  and  other  attor¬ 
neys  designated  by  the  Chief,  will  represent  DA  in  all  procurement 
fraud  and  corruption  matters  before  the  Army  suspension  and  debar¬ 
ment  authority  and  before  any  civil  fraud  recovery  administrative 
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records  privileged  from  release  should  be  retained  by  the  custodian 
pending  the  court's  ruling  upon  the  Government’s  motion, 

(2)  When  a  motion  to  quash  or  for  a  protective  order  is  not  filed, 
or  the  motion  is  unsuccessful,  and  the  appropriate  DA  official  has 
determined  that  no  further  efforts  will  be  made  to  protect  the  re¬ 
cords,  copies  of  the  records  (authenticated  if  necessary)  will  be 
submitted  to  the  court  (or  to  the  clerk  of  court)  in  response  to  the 
subpoena  or  order. 

d  Classified  and  privileged  materials.  Requests  from  DOJ,  U  S. 
Attorneys,  or  attorneys  for  other  Governmental  entities  for  records 
that  are  classified  or  otherwise  privileged  from  release  will  be  re¬ 
ferred  to  the  Litigation  Division.  (See  para  7-2g.) 

Section  III 

DA  Personnel  as  Witnesses  in  Private  Litigation 

7-8.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Policy.  The  involvement  of  present  or  former  DA  personnel  in 
private  litigation  is  solely  a  personal  matter  between  the  witness  and 
the  requesting  party,  unless  one  or  more  of  the  following  conditions 
apply: 

(1)  The  testimony  involves  official  information.(Sce  glossary.) 

(2)  The  witness  is  to  testily  as  an  expert. 

(3)  The  absence  of  the  witness  from  duly  will  interfere  seriously 
with  the  accomplishment  of  a  military  mission. 

b.  Former  DA  personnel.  Former  DA  personnel  may  freely  re¬ 
spond  to  requests  for  interviews  and  subpoenas  except  in  instances 
involving  official  information  (rr(l)  above)  or  concerning  expert 
testimony  prohibited  by  paragraph  7-10  below.  In  those  instances, 
the  subject  of  the  request  or  subpoena  should  take  the  action  speci¬ 
fied  in  paragraphs  7-2 c  and  7-3  of  this  regulation. 

c.  Present  DA  personnel.  Present  DA  personnel  will  refer  all 
requests  for  interviews  and  subpoenas  for  testimony  in  private  litiga¬ 
tion  through  their  supervisor  to  the  appropriate  SJA  or  legal  adviser. 

d.  Discretion  to  testify.  Any  individual  not  wishing  to  grant  an 
interview  or  to  testify  concerning  private  litigation  may  seek  the 
advice  of  an  Army  attorney  concerning  the  consequences,  if  any,  of 
refusal.  Any  individual  not  authorized  to  consult  with  Army  counsel 
should  consult  with  private  counsel,  at  no  expense  to  the 
Government. 

7-9.  Official  information 

a.  in  instances  involving  paragraph  7-8u(l)  above,  the  matter 
will  be  referred  to  the  SJA  or  legal  adviser  serving  the  organization 
of  the  individual  whose  testimony  is  requested,  or  to  I1QDA  pur¬ 
suant  to  paragraph  7-3 a  above.  The  deciding  official  will  determine 
whether  to  release  the  information  sought  under  the  principles  estab¬ 
lished  in  paragraph  7-  5  above.  If  funding  by  the  United  States  is 
requested,  see  paragraph  7-16 d  of  this  regulation. 

h.  If  the  deciding  official  determines  that  thc  information  may  be 
released,  the  individual  will  be  permitted  to  be  interviewed,  de¬ 
posed,  or  to  appear  as  a  witness  in  court  provided  such  interview  or 
appearance  is  consistent  with  the  requirements  of  paragraphs  7-  10 
and  7-1 1  below.  (See,  for  example,  fig  7-2.)  A  JA  or  DA  civilian 
attorney  should  be  present  during  any  interview  or  testimony  to  act 
as  legal  representative  of  the  Army,  if  a  question  seeks  information 
not  previously  authorized  for  release,  the  legal  representative  will 
advise  the  witness  not  to  answer.  If  necessary  to  avoid  release  of  the 
information,  the  legal  representative  will  advise  the  witness  to  ter¬ 
minate  the  interview  or  deposition,  or  in  the  case  of  testimony  in 
court,  advise  the  judge  that  DOD  directives  and  Army  regulations 
preclude  the  witness  from  answering  without  HQDA  approval. 
Every  effort  should  be  made,  however,  to  substitute  releasable  infor¬ 
mation  and  to  continue  the  interview  or  testimony. 

7-10.  Expert  witnesses 

a.  General  rule.  Present  DA  personnel  will  not  provide,  with  or 
without  compensation,  opinion  or  expert  testimony  cither  in  private 
litigation  or  in  litigation  in  which  the  United  States  has  an  interest 


for  a  party  other  than  the  United  States.  Former  DA  personnel  will 
not  provide,  with  or  without  compensation,  opinion  or  expert  testi¬ 
mony  concerning  official  information,  subjects,  or  activities  either  in 
private  litigation  or  in  litigation  in  which  the  United  States  has  an 
interest  for  a  party  other  than  the  United  States.  (See  fig  7  -3.)  An 
SJA  or  legal  adviser  is  authorized  to  deny  a  request  for  expert 
testimony,  which  decision  may  be  appealed  to  the  Litigation 
Division. 

h.  F.xception  to  the  general  prohibition,  if  a  requester  can  show 
exceptional  need  or  unique  circumstances,  and  the  anticipated  testi¬ 
mony  will  not  be  adverse  to  the  interests  of  the  United  States,  the 
Litigation  Division  may  grant  special  written  authorization  for  pres¬ 
ent  or  former  DA  personnel  to  testily  as  expert  or  opinion  witnesses 
at  no  expense  to  the  United  States.  In  no  event,  may  present  or 
former  DA  personnel  furnish  expert  or  opinion  testimony  in  a  case 
in  which  the  United  States  has  an  interest  for  a  party  whose  interests 
arc  adverse  to  the  interests  of  the  United  States. 

c.  Exception  for  AMEDD  personnel.  Members  of  the  Army  medi¬ 
cal  department  or  other  qualified  specialists  may  testify  in  private 
litigation  with  the  following  limitations  (see  fig  7-4): 

(1)  The  litigation  involves  patients  they  have  treated,  investiga¬ 
tions  they  have  made,  laboratory  tests  they  have  conducted,  or  other 
actions  they  have  taken  in  the  regular  course  of  their  duties. 

(2)  They  limit  their  testimony  to  factual  matters  such  as  the 
following:  their  observations  of  the  patient  or  other  operative  facts: 
the  treatment  prescribed  or  corrective  action  taken;  course  of  recov¬ 
ery  or  steps  required  for  repair  of  damage  suffered;  and.  contem¬ 
plated  future  treatment. 

(3)  Their  testimony  may  not  extend  to  expert  or  opinion  testimo¬ 
ny,  to  hypothetical  questions,  or  to  a  prognosis. 

d.  Court-ordered  expert  or  opinion  testimony.  If  a  court  or  other 
appropriate  authority  orders  expert  or  opinion  testimony,  the  witness 
will  notify  the  Litigation  Division  immediately.  If  the  Litigation 
Division  determines  it  will  not  challenge  the  subpoena  or  order,  the 
witness  will  comply  with  the  subpoena  or  order.  If  directed  by  the 
Litigation  Division,  however,  the  witness  will  decline  respectfully  to 
comply  with  the  subpoena  or  order.  (See  United  States  ex.  ret. 
Totthy  v.  Ragen.  340  U.S.  462  (1951).) 

e.  Expert  witness  fees.  All  fees  tendered  to  present  DA  personnel 
as  an  expert  or  opinion  witness,  to  the  extent  they  exceed  actual 
travel,  meals,  and  lodging  expenses  of  the  witness,  will  be  remitted 
to  the  Treasurer  of  the  United  States. 

7-11.  Interference  with  mission 

If  the  absence  of  a  witness  from  duty  will  interfere  seriously  with 
the  accomplishment  of  a  military  mission,  the  SJA  or  legal  adviser 
will  advise  the  requesting  party  and  attempt  to  make  alternative 
arrangements.  If  these  efforts  fail,  the  SJA  or  legal  adviser  will  refer 
the  matter  to  the  Litigation  Division. 

Section  IV 

Litigation  in  Which  the  United  States  Has  an  Interest 

7-12.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Referral  to  a  deciding  official.  Requests,  subpoenas,  or  orders 
for  official  information,  interviews,  or  testimony  of  present  or  for¬ 
mer  DA  personnel  in  litigation  or  potential  litigation  in  which  the 
United  States  has  an  interest,  including  requests  from  DOJ.  will  be 
resolved  by  the  SJA  or  legal  adviser  pursuant  to  the  principles  of 
this  chapter.  The  Litigation  Division  will  be  consulted  on  issues  that 
cannot  be  resolved  by  the  SJA  or  legal  adviser. 

b  Reassignment  of  witnesses.  When  requested  by  the  U.S.  Attor¬ 
ney,  the  SJA  or  legal  adviser  will  ensure  that  no  witnesses  are 
reassigned  from  the  judicial  district  without  advising  the  DOJ  attor¬ 
ney.  If  a  witness  is  vital  to  the  Government’s  case  and  trial  is 
imminent,  the  SJA  or  legal  adviser  should  make  informal  arrange¬ 
ments  to  retain  the  witness  in  the  command  until  trial.  If  this  is  not 
feasible,  or  if  a  satisfactory  arrangement  cannot  be  reached  with  the 
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DOJ  attorney,  the  SJA  or  legal  adviser  should  notify  the  Litigation 
Division. 

7-13.  Expert  witnesses 

Requests  for  present  or  former  DA  personnel  as  expert  or  opinion 
witnesses  from  DOJ  or  other  attorneys  representing  the  United 
States  will  be  referred  to  the  Litigation  Division  unless  the  request 
involves  a  matter  that  has  been  delegated  by  the  Litigation  Division 
to  an  SJA  or  legal  adviser.  In  no  event,  may  present  or  former  DA 
personnel  furnish  expert  or  opinion  testimony  in  a  ease  in  which  the 
United  States  has  an  interest  for  a  party  whose  interests  arc  adverse 
to  the  interests  of  the  United  States. 

7-14.  News  media  and  other  inquiries 

News  media  inquiries  regarding  litigation  or  potential  litigation  will 
be  referred  to  the  appropriate  public  affairs  office.  DA  personnel 
will  not  comment  on  any  matter  presently  or  potentially  in  litigation 
without  proper  clearance.  Local  public  affairs  officers  will  refer 
press  inquiries  to  HQDA  (SAPA),  WASH  DC  20310-1500,  with 
appropriate  recommendations  for  review  and  approval  by  the  Office 
of  the  Chief  of  Public  Affairs.  All  releases  of  information  regarding 
actual  or  potential  litigation  will  be  coordinated  with  the  Litigation 
Division  prior  to  release. 

Section  V 

Status,  Travel,  and  Expenses  of  Witnesses 

7-15.  Witnesses  for  the  United  States 

a.  Status  of  witness.  A  soldier  authorized  to  appear  as  a  witness 
for  the  United  States,  including  those  authorized  to  appear  under 
paragraph  7-l6£/below,  will  be  placed  on  temporary  duty.  If  USAR 
or  NG  personnel  are  requested  as  witnesses  for  the  United  States, 
and  if  their  testimony  arises  from  their  active  duty  service,  they 
should  be  placed  on  active  duty  to  testify.  The  status  of  a  civilian 
employee  will  be  determined  under  Federal  Personnel  Manual  630, 
subchapter  10.  DA  personnel  who  appear  as  necessary  witnesses  for 
a  party  asserting  the  Government's  claim  for  medical  care  expenses 
are  witnesses  for  the  United  States. 

b.  Travel  arrangements.  Travel  arrangements  for  witnesses  for 
the  United  States  normally  are  made  by  DOJ  through  the  Litigation 
Division  for  other  than  local  travel.  The  Litigation  Division  will 
issue  instructions  for  this  travel,  including  fund  citation,  to  the 
appropriate  commander.  A  U.S.  Attorney,  or  an  attorney  asserting 
the  Government’s  medical  care  claim  under  chapter  5  of  this  regula¬ 
tion,  may  make  arrangements  for  local  travel  through  the  SJA  or 
legal  adviser  for  attendance  of  a  witness  who  is  stationed  at  an 
installation  within  the  same  judicial  district,  or  not  more  than  100 
miles  from  the  place  where  testifying.  Other  requests,  including 
those  under  paragraph  7-16 d  below,  will  be  referred  to  the  Litiga¬ 
tion  Division.  The  instructions  from  the  Litigation  Division,  or  the 
request  from  the  U.S.  Attorney  or  the  attorney  asserting  the  Govern¬ 
ment’s  claim,  will  serve  as  a  basis  for  the  issuance  of  appropriate 
travel  orders  by  the  local  commander. 

c.  Travel  and  per  diem  expenses.  The  witness’  commander  or 
supervisor  should  ensure  that  the  witness  has  sufficient  funds  to 
defray  expenses.  The  SJA  or  legal  adviser  will  provide  assistance. 

(1)  Where  local  travel  is  performed  at  the  request  of  a  U.S. 
Attorney  and  the  testimony  does  not  involve  information  acquired  in 
the  performance  of  duties,  transportation  arrangements  (costs)  and 
any  per  diem  expenses  arc  the  responsibility  of  the  U.S.  Attorney. 

(2)  An  attorney  asserting  the  Government’s  medical  care  or  prop¬ 
erty  claim  may  be  required  to  advance  local  travel  expense  money 
to  the  witness  requested  and  to  include  these  in  recoverable  costs 
where  the  Government’s  claim  is  not  large  enough  to  justify  ex¬ 
penditures  of  Government  travel  funds. 

(3)  Other  local  travel  and  per  diem  expenses  for  cases  involving 
Army  activities  or  claims  are  proper  expenses  of  the  command 
issuing  the  orders. 

(4)  Litigation  Division  will  furnish  travel  expense  and  per  diem 


funds  for  other  than  local  travel  and  will  receive  reimbursement 
from  DOJ  or  other  Government  agencies  as  appropriate. 

7-16.  Witnesses  for  a  State  or  private  litigant 

a.  Status  of  witness.  If  authorized  to  appear  as  a  witness  for  a 
State  or  private  litigant,  and  the  testimony  to  be  given  relates  to 
information  obtained  in  the  performance  of  official  duties,  a  soldier 
will  attend  in  a  permissive  TDY  status.  If  authorized  to  appear  as  a 
witness,  but  the  testimony  does  not  relate  to  information  obtained  in 
the  performance  of  official  duties,  a  soldier  may  be  granted  a  pass 
or  permissive  TDY  under  AR  630-5,  or  be  required  to  take  ordinary 
leave.  The  status  of  a  civilian  employee  will  be  determined  under 
Federal  Personnel  Manual  630,  subchaptcr  10. 

h.  Travel  arrangements.  The  requesting  party  or  State  agency 
will  make  all  travel  arrangements  for  attendance  of  DA  personnel 
authorized  to  appear  as  witnesses  for  a  State  or  private  litigant.  The 
local  commander  may  issue  appropriate  orders  when  necessary. 

C.  Travel  expenses.  The  United  States  may  not  pay  travel,  meals, 
and  lodging  expenses  of  the  witness,  other  than  normal  allowances 
for  subsistence  pursuant  to  the  DOD  Military  Pay  and  Allowances 
Entitlements  Manual.  These  expenses  are  solely  a  matter  between 
the  witness  and  the  party  seeking  his  or  her  appearance.  Witnesses 
ordinarily  should  be  advised  to  require  advance  payment  of  such 
expenses.  Soldiers  authorized  to  appear  in  a  pass  or  permissive  TDY 
status  arc  not  entitled  to  receive  witness  attendance  fees,  but  may 
accept  travel,  meals,  and  lodging  expense  money  from  the  request¬ 
ing  litigant.  All  witness  fees  tendered  the  soldier,  to  the  extent  they 
exceed  such  actual  expenses  of  the  member,  will  be  remitted  to  the 
Treasurer  of  the  United  States.  A  civilian  employee  authorized  to 
appear  in  his  or  her  official  capacity  will  accept  the  authorized 
witness  fees,  in  addition  to  the  allowance  for  travel  and  subsistence, 
and  make  disposition  of  the  witness  fees  as  instructed  by  his  or  her 
personnel  office. 

d  Funding  hv  the  United  States.  Requests  for  DA  personnel  to 
appear  at  Government  expense  as  witnesses  in  State  or  local 
proceedings  for  a  party  other  than  the  United  States,  including  cases 
involving  domestic  violence  or  child  abuse,  will  be  referred  to  the 
Litigation  Division.  The  Litigation  Division  may  authorize  travel 
and  per  diem  expenses  under  paragraph  7-15  above  when  the  case 
is  one  in  which  the  United  States  has  a  significant  interest. 

7-17.  Witnesses  before  foreign  tribunals 

a.  Referral  to  the  SJA.  Requests  or  subpoenas  from  a  foreign 
Government  or  tribunal  for  present  DA  personnel  stationed  or  em¬ 
ployed  within  that  country  to  be  interviewed  or  to  appear  as  wit¬ 
nesses  will  be  forwarded  to  the  SJA  of  the  command  exercising 
general  court-martial  jurisdiction  over  the  unit  to  which  the  individ¬ 
ual  is  assigned,  attached,  or  employed.  The  SJA  will  determine  the 
following: 

(1)  Whether  a  consideration  listed  in  paragraph  7-8«(l)  through 
(3)  above  applies. 

(2)  Whether  the  information  requested  is  releasable  under  the 
principles  established  in  section  II  of  this  chapter. 

(3)  Whether  the  approval  of  the  American  Embassy  should  be 
obtained  because  the  person  is  attached  to  the  Embassy  staff  or  a 
question  of  diplomatic  immunity  may  be  involved. 

/>.  United  Slates  has  an  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  has  an  interest  in  the  litigation,  the 
commander  may  authorize  the  interview  or  order  the  individual's 
attendance  in  a  temporary  duty  status.  The  United  States  will  be 
deemed  to  have  an  interest  in  the  litigation  if  it  is  bound  by  treaty  or 
other  international  agreement  to  ensure  the  attendance  of  such 
personnel. 

c.  United  Slates  has  no  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  docs  not  have  an  interest  in  the 
litigation,  the  commander  may  authorize  the  interview  or  the  appear¬ 
ance  of  the  witness  under  the  principles  established  in  section  III  of 
this  chapter. 

d.  Witnesses  located  outside  the  requester's  country.  If  the  re¬ 
quested  witness  is  stationed  in  a  country  other  than  the  requester’s, 
the  matter  will  be  referred  to  the  Litigation  Division. 
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From: 

Sent: 

To: 

Cc: 


Subject: 

Attachments: 


Overgaard,  Angel  M  CPT  USARMY  (US) 

Sunday,  January  06,  2013  10:55  PM 
Lind,  Denise  R  COL  USARMY  (US) 

'David  Coombs';  Hurley,  Thomas  F  MAJ  USARMY  (US);  Tooman,  Joshua  J  CPT  USARMY 
(US);  Morrow,  JoDean  (Joe)  III  CPT  USARMY  USAMDW  (US);  Whyte,  J  Hunter  CPT 
USARMY  (US);  von  Elten,  Alexander  S  (Alec)  CPT  USARMY  (US);  Ford,  Arthur  D  Jr  CW2 
USARMY  (US);  Williams,  Patricia  Ann  (Trisha  Williams-Butler)  CIV  USARMY  USAMDW  (US); 
Jefferson,  Dashawn  MSG  USARMY  (US);  Moore,  Katrina  R  MSG  USARMY  (US);  Raffel, 
Michael  J  SFC  USARMY  (US);  Fein,  Ashden  MAJ  USARMY  MDW  (US);  Chavez,  Richard  J 
CIV  (US);  Robertshaw,  Dennis  R  CIV  (US) 

RE:  Expert  Witness  Issue  (UNCLASSIFIED) 

US  v  Toledo.pdf.pdf;  US  v  Toledo2.pdf.pdf;  US  v  Tharpe.pdf.pdf;  JER,  para  5-410 
(201 1  ).pdf.pdf 


Classification:  UNCLASSIFIED 
Caveats:  NONE 

Ma’am: 

In  response  to  Friday's  email  from  the  defense,  AR  27-40  does  not  apply  to  courts-martial 
proceedings.  It,  therefore,  makes  sense  that  an  individual  at  the  litigation  division  has  not 
seen  such  a  request.  AR  27-40,  para,  l-l(b)  says,  "This  regulation  does  not  apply  to 
Department  of  the  Army  (DA)  or  DOD  proceedings  such  as  courts-marital  or  administrative 
boards."  The  United  States  contends  that  AR  27-40  likely  does  not  apply  to  courts-martial 
because  we  have  the  procedures  set  forth  in  the  MCM. 

Furthermore,  just  because  5  CFR  Section  2635.805(a)  is  incorporated  by  reference  into  a 
regulation  that  does  not  apply  to  courts-martial  (AR  27-40),  does  not  mean  that  5  CFR  Section 
2635.805(a)  does  not  apply  to  government  employees. 

In  fact,  the  Joint  Ethic  Regulation  (DoD  5500. 07-R)  specifically  incorporates  5  CFR  Section 
2635.805  in  reference  to  expert  witnesses.  See  attached  DoD  5500. 07-R,  para.  5-410(d) 

("There  are  limitations  on  certain  outside  activities  such  as  .  .  .  service  as  an  expert 
witness  ....  See  5  C.F.R. 

2635.804-808  .  .  .  .") 

Furthermore,  although  the  requirements  for  expert  consultants  (MRE  502)  and  expert  witnesses 
(RCM  703(d))  are  necessarily  separate  and  distinct,  the  language  in  the  below  expert 
consultant  cases  is  instructive: 

In  US  v  Toledo,  25  MJ  270  (CMA  1987),  the  defense  went  privately  to  a  USAF  clinical 
psychologist  to  determine  whether  or  not  there  were  any  possible  problems  concerning  the 
sanity  of  the  accused.  The  Court  allowed  the  government  to  call  the  same  psychologist  in  its 
rebuttal  case  to  discuss  the  Accused's  character  for  truthfulness.  The  Court  stated  that  MRE 
502  could  have  offered  a  safe  haven  but  the  defense  did  not  request  the  government  provide  it 

a  medical  officer  for  assistance  in  the  preparation  of  the  case. 

The  Court  goes  on  to  state  that  had  the  defense  procured  medical  assistance  for  the 
preparation  of  its  defense  at  its  own  expense,  the  Court  would  have  held  that  communications 
between  appellant  and  the  expert  were  within  the  attorney-client  relationship  (at  least 
unless  a  mental  responsibility  defense  was  presented).  However,  "the  defense  tried  to 
commandeer  a  government  official.  .  .  .  [A]  [Sjervicemember  has  no  right  simply  to  help 
himself  to  government  experts  and  bring  them  into  the  attorney-client  relationship,  bypassing 
the  proper  appointing  authorities."  Id.  at  276;  see  also  US  v  Toledo  II,  26  M3  104,  105  (CMA 

1988)  (If  an  accused  demonstrates  a  need  for  a  psychiatrist  to  become  a  member  of  the 

defense  team  in  order  to  assist  in  the  preparation  of  the  defense,  he  must  do  so  formally. 

1  APPELLATE  EXI 1 1 
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Otherwise,  an  accused  could  itrarily  commandeer  a  valuable  \  ’rnment  employee  without 
appropriate  considerations  oV^ivailability,  priority  of  missid?!^  or  otherwise.  ) 

In  United  States  v.  Tharpe,  38  MD  8  (CMA  1993),  the  Court  refers  to  the  Toledo  case  in 
discussing  whether  a  Navy  clinical  psychologist  who  volunteered  to  assist  the  defense  should 
be  appointed  an  expert  consultant.  The  Court  noted  that  the  military  expert  must  be  made 
available  through  the  medium  of  a  request  via  the  appropriate  military  chain  of  command. so 
the  accused  could  not  arbitrarily  commandeer  a  valuable  government  employee  without 
appropriate  considerations  of  availability,  priority  of  missions,  or  otherwise. 

Thank  you. 

Very  Respectfully, 

ANGEL  M.  OVERGAARD 
CPT,  DA 

Trial  Counsel,  MDW 
- Original  Message - 

From:  David  Coombs  [mailto:coombs@armycourtmartialdefense.com] 

Sent:  Friday,  January  04,  2013  10:33  AM 
To:  Lind,  Denise  R  COL  USARMY  (US) 

Cc:  Hurley,  Thomas  F  MAD  USARMY  (US);  Tooman,  Doshua  D  CPT  USARMY  (US);  Morrow,  DoDean  (Doe) 
III  CPT  USARMY  USAMDW  (US);  Overgaard,  Angel  M  CPT  USARMY  (US);  Whyte,  D  Hunter  CPT  USARMY 
(US);  von  Elten,  Alexander  S  (Alec)  CPT  USARMY  (US);  Ford,  Arthur  D  Dr  CW2  USARMY  (US); 
Williams,  Patricia  Ann  (Trisha  Williams-Butler)  CIV  USARMY  USAMDW  (US);  Jefferson,  Dashawn 
MSG  USARMY  (US);  Moore,  Katrina  R  MSG  USARMY  (US);  Raff el,  Michael  D  SFC  USARMY  (US);  Fein, 
Ashden  MAD  USARMY  MDW  (US) 

Subject:  Expert  Witness  Issue 

Ma'am, 


The  Defense  wanted  to  provide  the  Court  and  the  Government  with  the  benefit  of  information  in 
advance  of  our  motions  hearing.  In  the  Government's  response  motion,  it  cites  5  CFR  Section 
2635.805(a)  as  a  basis  to  prevent  COL  Larry,  Mr.  Cindrich,  Mr.  Hall,  Mr.  Ganiel  and  Ms.  Smith 
from  being  able  to  testify. 


5  CFR  Section  2635.805(a)  is  codified  in  AR  27-40,  Chapter  7-10,  page  16.  Under  AR  27-40, 
the  approval  authority  for  any  DA  personnel  to  testify  in  a  proceeding  where  the  United 
States  has  an  interest  for  a  party  other  that  the  United  States  is  the  Litigation  Division, 
OTJAG.  However,  Chapter  l-l(b)  of  the  regulation  does  not  apply  in  Department  of  Army  or  DOD 
proceedings  such  as  a  court-martial  or  an  administrative  board. 


Yesterday,  I  spoke  with  COL  Kevin  Robitaille,  the  Deputy  Chief  of  Litigation  Division.  He 
informed  me  that  although  his  office  acts  upon  requests  for  DA  personnel  to  act  as  experts  in 
state  and  federal  courts  on  a  frequent  basis,  he  has  never  seen  such  a  request  for  a  court- 
martial.  COL  Robitaille  informed  me  that  this  is  the  case  since  AR  27-40  specifically 
excludes  application  of  the  provision  to  courts-martial.  The  Defense  has  also  conducted  a 
Westlaw  search  for  the  provision  relied  upon  by  the  Government  and  has  not  found  a  single 
military  case  that  cites  the  provision. 


©  © 

I  have  attached  the  entire  AR  27-40  for  the  Court.  I  have  also  attached  an  excerpt  of  AR  27- 
40  which  the  Defense  requests  that  the  Court  take  judicial  notice  of  for  purposes  of  this 
motion. 


v/r 

David 


David  E.  Coombs,  Esq. 

Law  Office  of  David  E.  Coombs 
11  South  Angell  Street,  #317 
Providence,  RI  02906 

Toll  Free:  1-800-588-4156 

Local:  (508)  689-4616 

Fax:  (508)  689-9282 
coombs@armycourtmartialdef ense . com 

www. armycourtmartialdefense . com  <http : / /www. armycourtmartialdef ense . com/> 
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attorney-client  information  and  is  intended  for  the  person(s)  or  company  named.  If  you  are 
not  the  intended  recipient,  please  notify  the  sender  and  delete  all  copies.  Unauthorized 
disclosure,  copying  or  use  of  this  information  may  be  unlawful  and  is  prohibited.*** 
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U.S.  Court  of  Military  Appeals. 

UNITED  STATES,  Appellee, 

Hector  L.  TOLEDO,  Seaman  Recruit,  U.S.  Navy, 
Appellant. 

No.  54,817. 

NMCM  85  3868. 

Dec.  14,  1987. 

Accused,  seaman  recruit,  United  States  Navy, 
was  convicted  by  general  court-martial  James  E. 
Riley,  J.,  of  rape,  indecent  assault,  and  committing 
indecent  acts  on  female  under  age  of  16.  The 
United  States  Navy-Marine  Corps  Court  of  Military 
Review,  reduced  rape  specification  to  committing 
indecedent  acts  upon  child  under  age  16  and  re¬ 
duced  period  of  confinement,  but  otherwise  af¬ 
firmed.  Review  was  granted.  The  United  States 
Court  of  Military  Appeals,  Cox,  J.,  held  that:  (1) 
privilege  concerning  mental  examination  of  ac¬ 
cused  did  not  apply  to  preclude  disclosure  of  state¬ 
ments  made  by  accused  during  clinical  psycholo¬ 
gist's  confidential  evaluation  of  accused  at  behest  of 
defense;  (2)  any  error  in  allowing  clinical  psycholo¬ 
gist  to  testify  regarding  his  personal  opinion  of  ac¬ 
cused's  character  for  truthfulness  was  harmless;  and 
(3)  any  error  in  allowing  expert  to  testify  that  al¬ 
leged  victim's  response  was  quite  common  in  child 
abuse  cases  was  harmless. 

Affirmed. 

Opinipn  on  petition  reconsideration,  26  M.J. 
104. 

West  Headnotes 

[1]  Military  Justice  258A  €==>1133 

25 8 A  Military  Justice 

258AV  Evidence  and  Witnesses 
258Akl  126  Privileges 


O 
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25  8Ak  1133  k.  Privilege  Concerning  Men¬ 
tal  Examination  of  an  Accused.  Most  Cited  Cases 
Privilege  concerning  mental  examination  of  ac¬ 
cused  did  not  apply  to  preclude  disclosure  of  state¬ 
ments  made  by  accused  during  clinical  psycholo¬ 
gist's  confidential  evaluation  of  accused;  psycholo¬ 
gist  had  not  been  ordered  to  examine  accused,  but 
rather,  had  been  requested  to  do  so  by  defense 
counsel.  Military  Rules  of  Evid.,  Rules  302,  501(d), 
706;  MCM  1984,  App.  22,  M.R.E.  501. 

[2]  Military  Justice  258A  €=>1133 

258A  Military  Justice 

258AV  Evidence  and  Witnesses 
258Akl  126  Privileges 

258Akl  133  k.  Privilege  Concerning  Men¬ 
tal  Examination  of  an  Accused.  Most  Cited  Cases 
Statements  made  by  accused  during  clinical 
psychologist's  confidential  evaluation  of  him  were 
not  protected  from  disclosure  by  lawyer-client  priv¬ 
ilege,  even  though  accused  did  not  raise  mental  re¬ 
sponsibility  defense;  rather  than  merely  procuring 
clinical  psychologist's  assistance  at  accused's  own 
expense,  accused  had  tried  to  obtain  government 
official's  services  without  going  through  proper  ap¬ 
pointing  authorities.  Military  Rules  of  Evid.,  Rule 
502(a),  (b)(3);  MCM  1984,  App.  22,  M.R.E. 
502(b)(3);  UCMJ,  Art.  46,  10  U.S.C.A.  §  846. 

[3 j  Military  Justice  258A  €=>1425 

258A  Military  Justice 

258AX  Review  of  Courts-Martial 
258AX(B)  Further  Review 
258AX(B)1  In  General 

258Akl423  Harmless  or  Prejudicial 
Error;  Test  for  Reversible  Error 

258 Ak  1425  k.  Evidence  and  Wit¬ 
nesses.  Most  Cited  Cases 

Any  error  in  allowing  clinical  psychologist  to 
testify  regarding  accused's  credibility  was  harmless, 
considering  slight  probative  force  of  such  testimony 
in  comparison  with  other  evidence  in  general  court- 
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martial  proceeding.  Military  Rules  of  Evid.,  Rules 
608(a),  702,  705;  UCMJ,  Art.  59(a),  10  U.S.C.A.  § 
859(a). 

[4]  Military  Justice  258A  €=>1425 

25  8 A  Military  Justice 

258AX  Review  of  Courts-Martial 
258AX(B)  Further  Review 
258AX(B)1  In  General 

258Akl423  Harmless  or  Prejudicial 
Error;  Test  for  Reversible  Error 

258Akl425  k.  Evidence  and  Wit¬ 
nesses.  Most  Cited  Cases 

Any  error  in  allowing  expert  testimony  that  al¬ 
leged  victim's  response  was  quite  common  in  child 
abuse  cases  was  harmless  in  general  court-martial 
proceeding  on  charges  of  rape,  indecent  assault  and 
committing  indecent  acts  on  child  under  age  of  16; 
victim's  testimony  was  thoroughly  corroborated  by 
other  witnesses.  UCMJ,  Arts.  59(a),  120,  134,  10 
U.S.C.A.  §§  859(a),  920,  934;  Military  Rules  of 
Evid.,  Rule  702. 

[5]  Military  Justice  258A  €==>1415  ' 

25  8 A  Military  Justice 

258AX  Review  of  Courts-Martial 
258AX(B)  Further  Review 
258AX(B)1  In  General 

258Akl414  Preservation  of  Grounds 
of  Review;  Waiver;  Plain  Error 

258Akl415  k.  Admission  or  Exclu¬ 
sion  of  Evidence.  Most  Cited  Cases 

Accused's  failure  to  challenge  foundation  for 
expert  testimony  that  victim's  response  was  quite 
common  in  child  abuse  cases  waived  such  objection 
on  appeal  in  general  court-martial  proceeding.  Mil¬ 
itary  Rules  of  Evid.,  Rules  103(a)(1),  702. 

[6]  Military  Justice  258A  €=>1109 

258A  Military  Justice 

258AV  Evidence  and  Witnesses 

258Akl  106  Confessions  and  Admissions 

258Akl  109  k.  Warnings  About  Rights. 


Most  Cited  Cases 

Clinical  psychologist  was  not  required  to  read 
accused  his  rights  prior  to  evaluating  accused  at  be¬ 
hest  of  defense.  UCMJ,  Art.  31(b),  10  U.S.C.A.  § 
831(b). 

*271  For  Appellant:  Lieutenant  Colonel  Richard  E. 
Ouellette,  USMC  (argued). 

For  Appellee:  Major  F.F.  Krider,  USMC  (argued); 
Commander  Michael  P.  Green,  JAGC,  USN  (on 
brief);  Captain  Carl  H.  Horst,  JAGC,  USN  and 
Captain  Wendell  A.  Kjos,  JAGC,  USN. 

Opinion  of  the  Court 

COX,  Judge: 

A  general  court-martial  composed  of  officer 
and  enlisted  members  convicted  appellant,  contrary 
to  his  pleas,  of  one  specification  of  rape,  five  spe¬ 
cifications  of  indecent  assault,  and  one  specifica¬ 
tion  of  committing  indecent  acts  on  a  female  under 
the  age  of  16,  in  violation  of  Articles  120  and  134, 
Uniform  Code  of  Military  Justice,  10  U.S.C.  §§  920 
and  934,  respectively.  He  was  sentenced  to  a  dis¬ 
honorable  discharge,  confinement  for  30  years,  and 
total  forfeitures.  The  convening  authority  suspen¬ 
ded  confinement  in  excess  of  20  years  and  other¬ 
wise  approved  the  sentence.  The  Court  of  Military 
Review  was  unpersuaded  beyond  a  reasonable 
doubt  that  penetration  had  occurred  and  reduced  the 
rape  specification  to  committing  indecent  acts  upon 
a  child  under  the  age  of  16,  a  violation  of  Article 
134.  Upon  reassessment  of  the  sentence,  the  court 
reduced  the  period  of  confinement  to  15  years  but 
otherwise  affirmed  the  sentence  as  adjudged. 

We  granted  review  of  the  following  issues: 


WHETHER  THE  MILITARY  JUDGE  ERRED 
BY  AUTHORIZING  THE  PROSECUTION  TO 
PRESENT  AN  EXPERT  WITNESS  TO  OFFER 
HIS  OPINION  ON  APPELLANT'S  TRUTH 
AND  VERACITY. 

II 
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WHETHER  THE  MILITARY  JUDGE  ERRED 
BY  AUTHORIZING  THE  TESTIMONY  OF  AN 
EXPERT  WITNESS  CONCERNING  A 
CHILD-ABUSE  VICTIM'S  CREDIBILITY. 

Ill 

WHETHER  THE  MILITARY  JUDGE  ERRED 
BY  ADMITTING  TESTIMONY  OF  A  CLINIC-; 
AL  PSYCHOLOGIST  IN  VIOLATION  OF 
ARTICLE  3I(b)[,  UCMJ,  10  U.S.C.  §  831(b)  ]. 
Finding  no  error  to  the  substantial  prejudice  of 
appellant,  we  affirm.  Art.  59(a),  UCMJ,  10 
U.S.C.  §  859(a). 

Of  the  granted  issues,  only  a  portion  of  the  first 
issue  requires  substantial  discussion.  In  order  to  re¬ 
solve  it  and  the  other  issues,  however,  a  detailed 
description  of  the  evidence  is  necessary. 

When  appellant  first  arrived  for  duty  in  Mis- 
awa,  Japan,  he  was  befriended  by  Petty  Officer 
Amardo  Serrano.  As  Serrano  testified:  “He 
[appellant]  was  new  in  the  command.  He  didn't 
know  anybody.  And  he  was — he  felt  lost,  so  I  was 
just  trying  to  make  him  feel  at  home.”  Appellant 
accepted  the  invitation  and  became  a  frequent  visit¬ 
or  to  the  Serrano  home,  where  he  often  played  with 
the  three  young  Serrano  children.  One  of  the  reas¬ 
ons  the  Serranos  let  appellant  play  with  their  chil¬ 
dren  so  much  was  that  appellant  often  told  them 
how  much  he  missed  his  adopted  younger  sister 
who  was  back  home. 

On  the  evening  of  November  6,  1984,  appellant 
was  at  the  Serrano  home  with  Petty  Officer  Serrano 
and  the  children.  Mrs.  Serrano  had  gone  to  a  baby 
shower.  Serrano  was  involved  in  connecting  some 
video  equipment  when  it  was  time  for  the  children 
to  bathe  and  get  ready  for  bed.  Appellant  insisted 
on  going  with  them  and,  even  though  Serrano  “was 
a  little  uncomfortable”  about  it,  he  let  him.  Period¬ 
ically,  Serrano  would  check  in  to  make  sure 
everything  was  all  right. 

After  the  bath,  appellant  commenced  reading 
bedtime  stories  to  the  children  in  *272  their  rooms. 


Following  one  unusually  long  period  of  silence, 
Serrano  again  went  upstairs  to  see  what  was  hap¬ 
pening.  Peering  into  his  5-year-old  daughter's 
room,  he  discovered  a  sickening  scene.  The  child 
was  sitting  at  the  edge  of  her  bed,  leaning  back¬ 
ward,  with  her  panties  pulled  down.  Appellant 
stood  directly  in  front  of  her  “with  his  pants  open.” 
At  trial,  Serrano  testified: 

Toledo  ...  turned  away,  and  ...  walked  towards  the 
comer.  He  had  his  hands  in  front  of  him.  I  did  not 
see  his  penis,  but  I  saw  a  pubic  hair,  I  saw  his  pu¬ 
bic  hair.  ...  [Toledo]  quickly  turned  away  and 
started  to  zip  his  pants.  I  said,  “What  the  hell  is 
going  on  here?”.  I  yelled.  And  my  daughter 
answered,  “Toledo  was  only  scratching.”  ...  She 
stood  there  ...  [with]  a  terrified  look  on  her  face, 
and  she  was  shaking. 

Serrano  further  testified  as  follows: 

Q.  Will  you  describe  for  the  members  what  was 
he  doing  in  the  comer,  could  you  observe  him 
from  the  comer? 

A.  He  was  fixing  his  pants,  trying  to  fix  his 
pants,  put  on  his  belt.  I — I  stood  there  after  I— I 
asked  what  was  going  on,  and  my  daughter  said 
he  was  only  scratching  himself,  I  just  stood  there 
for  a  few  seconds,  and  I  couldn't  believe  what 
was  going  on.  He  was — he  just  had  turned,  and 
he  was  over  there  fixing  his  pants,  he  was  just 
buckling  them  up,  zipping  them  up  and 
everything. 

In  response  to  Serrano's  yell: 

He  [appellant]  didn't  say  anything.  He  just 
turned  away  with  his  head  down,  that's  when  he 
started  fixing  his  pants.  Then  I  just — I  yelled — I 
yelled  out  again,  I  said,  “Get  the  hell  out  of  my 
house.  I  never  want  to  see  you  near  my  kids.  I 
never  want  to  see  your  face  again.”  And  Toledo 
walked  out  of  the  door,  he  was  still  fixing  his 
pants. 

Q.  Did  he — did  he  say  anything  to  you? 
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A.  He  never  said  a  word.  He  never  even  looked 
at  me.  There  was  never  any  eye  contact. 


came  upstairs”;  the  other  occurred  when  he  read  the 
story. 


Q.  Could  you  describe  his  appearance  at  the 
time  he  left  the  room? 

A.  He  was — he  was  sweating  profusely.  He 
was  soaked,  he  was  drenched  in  sweat.  And  he 
just  slowly  walked  out  of  the — out  of  the  room. 

Q.  To  the  best  of  your  memory,  what — what 
was  the  temperature,  what  were  the  climatic  con¬ 
ditions — 

A.  Ohj  it  was  cold  that  night,  it  was  really  cold 
that  night.  It  was  in  November.  It  was  pretty  cold. 

As  appellant  was  leaving,  Serrano  instructed 
him  to  report  to  his  barracks,  and  he  informed  him 
that  he  would  be  calling  the  Shore  Patrol.  Rather 
than  walking  in  the  direction  of  the  barracks,  appel¬ 
lant  headed  straight  for  the  main  gate.  Several 
hours  later,  he  was  apprehended  off  base.  His  cloth¬ 
ing  was  seized;  laboratory  analysis  revealed  the 
presence  of  a  large' semen  stain  on  his  underpants. 

Approximately  3  months  later,  the  victim  testi¬ 
fied  at  an  Article  32,  UCMJ,  10  U.S.C  §  832,  ses¬ 
sion.  Her  testimony  was  videotaped,  and  a  verbatim 
transcript  was  prepared.  At  trial,  the  defense  agreed 
that  the  victim  was  unavailable  to  testify  and  that 
there  had  been  an  adequate  opportunity  to  cross-- 
examine  her  at  the  Article  32  hearing.  Further,  the 
defense  did  not  wish  to  have  her  testify  in  person. 
Accordingly,  the  videotape  recording  of  the  vic¬ 
tim's  prior  testimony  was  played  for  the  court  mem¬ 
bers  pursuant  to  the  former-testimony  exception  to 
the  hearsay  rule,  Mil.R.Evid.  804(b)(1),  Manual  for 
Courts-Martial,  United  States,  1984. 

In  her  testimony,  the  girl  described  the  events 
of  the  evening,  including  her  mother's  departure  for 
the  baby  shower,  the  bath  in  which  appellant  parti¬ 
cipated,  and  the  bedtime  stories.  She  also  stated  that 
on  two  occasions  that  evening  appellant  put  his 
“pee  pee”  “[o]n  ...  [her]  pee  pee  and  poo  poo.”  One 
of  these  incidents  occurred  “[t]he  first  time  he  had 


The  girl  also  stated  that,  on  a  previous  occa¬ 
sion,  appellant  had  taken  the  three  children  to  his 
“house”  (the  barracks),  and  he  *273  had  done  the 
same  thing  to  her  there  in  the  bathroom  with  the 
door  locked.  On  that  occasion  it  also  hurt  when  he 
“{p]ut  his  pee  pee  in  ...  [her]  pee  pee.”  When  she 
complained  of  the  pain  to  appellant,  “[h]e  started 
doing  it  some  more.”  According  to  her  testimony, 
appellant  had  also  touched  her  “pee  pee”  with  his 
hands  man^  other  times  while  at  her  house  and  had 
hurt  her. 


FN1.  For  sentencing  purposes,  the  military 
judge  treated  the  specifications  as  only 
three  offenses,  grouping  them  around  the 
events  alleged  to  have  occurred  between 
December  25,  1983,  and  November  5, 
1984  (at  appellant's  barracks);  those  that 
occurred  at  about  9:00  p.m.,  November  6, 
1984  (the  first  incident  at  the  house);  and 
those  that  occurred  at  about  9:50  p.m.  (the 
incident  that  Petty  Officer  Serrano  walked 
in  on). 

The  victim's  brother,  Ryan,  age  7,  testified  at 
the  trial  and  corroborated  her  account  of  being 
taken  to  appellant's  barracks.  He  also  confirmed 
that  he  and  his  younger  brother  stayed  in  appellant's 
room  watching  cartoons  on  television.  His  sister, 
however,  had  to  go  to  the  bathroom.  Appellant  took 
her — alone — and  they  stayed  for  a  “[l]ong  time.” 
Petty  Officer  Serrano  testified  that  he  had  never 
given  appellant  permission  to  take  his  children 
away  from  their  house. 

Appellant  testified  in  his  defense  and  admitted 
taking  the  children  to  his  barracks  without  the 
knowledge  or  consent  of  either  Petty  Officer  or 
Mrs.  Serrano.  His  explanation  was:  “The  Mama-san 
did  say  that  it  was  okay  by  her.”  He  also  acknow¬ 
ledged  taking  the  victim  to  the  bathroom  on  that  oc¬ 
casion  but  denied  that  he  had  “ever  raped  or  sodom¬ 
ized  or  in  any  way  sexually  assaulted  or  abused” 
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her. 

Appellant's  version,  on  direct  examination,  of 
the  alleged  incident  at  the  house,  was  that  he  “had 
noticed  that ...  [the  child]  had  been  scratching  her¬ 
self  right  through  the  night.”  After  the  bath, 

she  was  complaining  that  her — her  sides  were 
itching.  So,  I  told  her,  you  know,  “let  me  see  be¬ 
fore  I  tell  your  dad,”  which  at  the  time — that's 
when  her  dad  came  in  the  house.  He  came  up¬ 
stairs. 

On  cross-examination,  appellant  agreed  that, 
when  Serrano  walked  in,  the  girl  was  sitting  on  the 
bed,  “her  gown  was  up  to  her  chest,  ...  [a]nd  her 
pants  were  down  around  her  knees.”  He  also  admit¬ 
ted: 

I  touched  her  in  the  area  where  she  was  com¬ 
plaining  about,  which  was  her  vagina,  and  that 
was  about  2  seconds,  just  to  see  if  she  was  really 
hurting.  She  told  me  yes.  When  I  turned  around 
to  get  her  father,  he  was  already  coming  in. 

He  denied  ever  having  his  pants  down  or  open, 
turning  away  to  buckle  or  fasten  his  pants,  or  mas¬ 
turbating.  He  claimed  that  it  was  the  victim  who 
stated,  at  the  time  her  father  burst  in,  that  she  was 
scratching  herself.  His  explanation  for  the  semen  in 
his  underwear  was  that,  after  he  left  the  Serrano 
household,  he  went  into  town  and  had  sexual  inter¬ 
course  with  a  woman  he  knew  who  worked  at  a 
club.  On  cross-examination,  he  amplified  his  ex¬ 
planation  thusly: 

Q.  Do  you  want  to  explain  how  your  underwear 
had  a  large  stain  as  a  result  of  ejaculation? 

A.  I  thought  I  covered  that  clearly.  I  was  out 
with  a  couple  of  girls  that  night,  I  did  not  shower 
after  we  had  sex,  and  that  was  it. 

Q.  Are  you  in  the  habit  of  ejaculating  in  your 
underwear  when  you  have  intercourse  with  wo¬ 
men? 


A.  Well,  that  night,  I  didn't  see  any  reason,  you 
know.  Just  once  in  a  while,  we  just  go  and  do  it 
that  way. 

Q.  Do  you  always  have  intercourse  with  wo¬ 
men  with  your  underwear  on? 

A.  Once  in  a  while,  yes. 

Q.  Do  you  want  to  explain  how  it's  possible  to 
ejaculate  into  your  underwear  and  have  sexual  in¬ 
tercourse  at  the  same  time? 

A.  That's  very  simple.  All  you  got  to  do  is  have 
sex  with  a  girl,  pull  out  whenever  you  feel  like  it. 

In  response  to  a  question  by  the  military  judge 
about  whether  appellant  had  “ejaculated  with”  his 
“undershorts  on,”  appellant  replied: 

*274  No,  sir.  I  did  not  say  that.  I  simply  stated 
that  you  just  pull  out  before  you  ejaculate.  It  was 
getting  late  that  night  and  I  just  wanted  to  go 
home.  I  just  wanted  to  go  see  what  was  going  on 
on  base,  turn  myself  in. 

Previously,  appellant  had  explained  that  he 
knew  the  Shore  Patrol  was  looking  for  him  because 
Serrano  said  he  would  call  them.  On  recross¬ 
examination,  he  identified  his  alleged  sex  partner  as 
a  female  named  “Hiromi”  and  stated  that  he  had 
known  her  since  he  had  been  in  Misawa.  He  did  not 
produce  her,  otherwise  identify  her,  or  request  her 
as  a  witness  at  the  court-martial. 

[1]  With  particular  regard  to  the  granted  issues, 
the  prosecution,  during  its  case-in-rebuttal,  appar¬ 
ently  stunned  the  defense  by  calling  as  a  witness 
Dr.  (Captain)  Paul  E.  Rosete,  USAF,  a  clinical  psy¬ 
chologist.  The  defense  objected  to  Dr.  Rosete's 
testimony  on  the  grounds  of  privilege.  Defense 
counsel  explained  that  he  previously  approached 
Dr.  Rosete  in  confidence  and  requested  that  the 
doctor  examine  appellant  with  a  view  to  determin¬ 
ing  “whether  or  not  there  were  any  possible  prob¬ 
lems  concerning  sanity.”  Counsel  never  requested 
that  Dr.  Rosete  be  appointed  to  examine  appellant 
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or  to  assist  in  the  defense.  Privately,  however,  he 
asked  of  Dr.  Rosete  “that  the  conclusions,  reports, 
notes,  and  tests  be  kept  in  strict  confidence  and  that 
they  be  released  to  none  other  than  myself  or  the 
accused.”  Counsel's  rationale  was  that  this  prelim¬ 
inary  sort  of  “check  into  the  mental  competency  of 
the  accused”  was  a  necessary  or  desirable  predicate 
to  requesting  a  formal  sanity  board.  On  this  basis, 
counsel  contended  that  the  Government  should  be 
precluded  from  calling  the  doctor  as  a  witness,  cit¬ 
ing  Mil.R.Evid.  706.™2 

FN2.  Mil.R.Evid.  706,  Court  appointed  ex¬ 
perts,  provides: 

(a)  Appointment  and  compensation.  The 
trial  counsel,  the  defense  counsel,  and 
the  court-martial  have  equal  opportunity 
to  obtain  expert  witnesses  under  Article 
46  [,UCMJ,  10  U.S.C.  §  846].  The  em¬ 
ployment  and  compensation  of  expert 
witnesses  is  governed  by  R.C.M.  703. 

(b)  Disclosure  of  employment.  In  the  ex¬ 
ercise  of  discretion,  the  military  judge 
may  authorize  disclosure  to  the  members 
of  the  fact  that  the  military  judge  called 
an  expert  witness. 

(c)  Accused's  experts  of  own  selection. 
Nothing  in  this  rule  limits  the  accused  in 
calling  expert  witnesses  of  the  accused's 
own  selection  and  at  the  accused's  own 
expense. 

Both  Article  46  and  R.C.M.  703  deal  ex¬ 
clusively  with  the  production  of  wit¬ 
nesses  and  evidence  at  trial;  no  priv¬ 
ileges  are  supplied  by  these  provisions. 

In  response,  trial  counsel  assured  the  judge  that 
he  did  not  intend  to  elicit  front  the  doctor  any  opin¬ 
ion  regarding  appellant's  sanity  or  lack  thereof;  his 
purpose  in  calling  the  witness  was  merely  to 
present  his  opinion  of  appellant's  “character  for 
truth  and  veracity,”  inasmuch  as  appellant  had  put 


such  in  issue  by  testifying,  and  to  provide  rebuttal 
for  certain  of  the  assertions  made  by  appellant  in 
his  testimony.  Counsel  cited  United  States  v.  Park¬ 
er.  15  M.J.  146  (C.M.A.1983),  and  United  States  v. 
Matthews.  13  M.J.  501  (A.C.M.R.1982),  rev'd  in 
part  on  other  grounds,  16  M.J.  354  (C.M.A.1983), 
as  authority,  and  the  military  judgje  ^permitted  the 
testimony  for  these  purposes  only. 

FN3.  The  military  judge's  exact  ruling  was: 

I  will  permit  the  testimony  of  the  witness 
only  as  to  two  particular  areas.  That 
would  have  to  do  with  the  sexual  history 
as  explained  to  him  by  Seaman  Recruit 
Toledo  and  he  may  also  offer  his  opinion 
as  to  the  truth  or  veracity  of  Seaman  Re¬ 
cruit  Toledo,  if  in  fact  a  sufficient  found¬ 
ation  can  be  laid  for  him  to  offer  such  an 
opinion. 

Dr.  Rosete  then  confirmed  that  defense  counsel 
requested  the  confidential  evaluation  and  that  he  in¬ 
terviewed  appellant  for  approximately  10-12  hours. 

H  In  addition  to  discussing  the  alleged  offenses 
with  appellant,  which  appellant  steadfastly  denied, 
the  doctor  probed  appellant's  sexual  history  extens¬ 
ively.  At  no  time  during  the  course  of  these  conver¬ 
sations  did  appellant  ever  mention  having  engaged 
in  sexual  intercourse*275  with  a  woman  named 
Hiromi  or  anyone  else  on  the  evening  of  November 
6,  1984. 

FN4.  In  view  of  the  absence  of  testimonial 
privilege,  see  text  infra,  Dr.  Rosete  had  no 
choice  but  to  appear  as  a  witness  as  direc¬ 
ted  and  to  respond  to  the  questions  of 
counsel  and  the  military  judge. 

Literally,  it  does  not  seem  to  matter  whether 
appellant  had  sex  with  Hiromi  or  how  the  semen 
stain  came  to  be  on  his  underpants,  considering  the 
circumstances  under  which  he  was  discovered,  his 
admissions  about  his  conduct  with  the  victim,  his 
admission  of  having  previously  removed  the  chil¬ 
dren  from  the  home  without  the  parents'  knowledge 
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or  consent,  the  testimony  of  the  children,  and  appel¬ 
lant's  version  of  the  events  which,  as  the  Court  of 
Military  Review  aptly  put  it,  “strained  credulity.” 
Unpub.  op.  at  3.  However,  giving  appellant  the 
maximum  benefit  of  the  doubt,  if  any  shred  of  reas¬ 
onable  doubt  was  left  after  his  testimony,  it  was  ob¬ 
literated  by  Dr.  Rosete's  devastating  rebuttal  testi¬ 
mony.  Therefore,  out  of  an  abundance  of  caution, 
we  consider  the  propriety  of  Dr.  Rosete's  rebuttal 
testimony. 

The  Military  Rules  of  Evidence  recognize  no 
doctor-patient  privilege  per  se.  Mil.R.Evid.  501(d) 
provides: 

Notwithstanding  any  other  provision  of  these 
rules,  information  not  otherwise  privileged  does 
not  become  privileged  on  the  basis  that  it  was  ac¬ 
quired  by  a  medical  officer  or  civilian  physician 
in  a  professional  capacity. 

See  also  Analysis  of  the  Military  Rules  of 
Evidence,  Manual,  supra  at  A22-3 1 . 

Mil.R.Evid.  706,  cited  by  the  defense  at  trial,  is 
not  itself  of  assistance  to  appellant.  See  n.  2,  supra. 
On  the  other  hand,  Mil.R.Evid.  302,  “Privilege  con¬ 
cerning  mental  examination  of  an  accused,”  does 
limit,  with  certain  exceptions,  disclosure  of  state¬ 
ments  by  an  accused  during  certain  mental  examin¬ 
ations.  In  pertinent  part,  the  general  rule  states: 

The  accused  has  a  privilege  to  prevent  any 
statement  made  by  the  accused  at  a  mental  exam¬ 
ination  ordered  under  R.C.M.  706  and  any  deriv¬ 
ative  evidence  obtained  through  use  of  such  a 
statement  from  being  received  into  evidence 
against  the  accused  on  the  issue  of  guilt  or  inno¬ 
cence  or  during  sentencing  proceedings. 

(Emphasis  added.)  The  problem  for  appellant, 
of  course,  is  that  Dr.  Rosete  was  not  ordered  to  ex¬ 
amine  him  under  R.C.M.  706  or  any  other  provi¬ 
sion.  Quite  the  contrary,  the  defense  was  apparently 
seeking  to  avoid  tipping  its  hand  at  this  juncture  of 
trial  preparation.  ^  Thus,  Mil.R.Evid.  302 


provides  no  haven  for  appellant. 

FN5.  The  Government's  theory  is  that  the 
defense  wanted  to  avoid  a  sanity  board  un¬ 
less  they  could  be  assured  in  advance  of 
favorable  results.  Thus  the  Government 
would  not  have  access  to  expert  opinion 
that  appellant  was  perfectly  sane,  thereby 
undermining  the  defense's  sentencing 
theme  that  appellant  was  just  “a  sick  man.” 

[2]  Ironically,  there  is  a  rule  of  evidence  that 
might  have  permitted  appellant  to  utilize  the  ser¬ 
vices  of  Dr.  Rosete  without  risking  disclosure  of  his 
statements — the  lawyer-client  privilege, 

Mil.R.Evid.  502(a).  That  rule  provides,  inter  alia, 

a  privilege  to  refuse  to  disclose  and  to  prevent 
any  other  person  from  disclosing  confidential 
communications  made  for  the  purpose  of  facilit¬ 
ating  the  rendition  of  professional  legal  services 
to  the  client,  (1)  between  the  client  ...  and  the 
lawyer  or  the  lawyer's  representative. 

The  “  ‘representative’  of  a  lawyer”  is  defined 
as  “a  person  employed  by  or  assigned  to  assist  a 
lawyer  in  providing  professional  legal  services.” 
Mil.R.Evid.  502(b)(3)  (emphasis  added).  The 
drafters  of  the  rule  identified,  nonexclusively, 
paraprofessionals  and  secretaries  as  possible  repres¬ 
entatives  of  lawyers.  Analysis,  Manual,  supra  at 
A22-31. 

There  is  federal  authority,  however,  that  psy¬ 
chiatrists — and  arguably  psychotherapists  in  gener¬ 
al — employed  by  or  appointed  for  the  defense  to  as¬ 
sist  in  the  preparation  of  an  insanity  defense,  fall 
within  the  attorney-client  privilege,  at  least  where 
such  privilege  is  not  waived  by  tendering  an  insan¬ 
ity  defense.  United  States  v.  Alvarez,  519  F.2d  1036 
(3d  Cir.  1975);  United  States  ex  rel.  Edney  v.  Smith, 
425  F.Supp.  1038  (E.D.N.Y.1976),  affd,  556  F.  2d 
556  (2d  Cir.  1977).  The  psychiatrist's  *276 
(psychotherapist's)  place  on  the  defense  team  to 
“conduct  an  appropriate  examination  and  assist  in 
evaluation,  preparation,  and  presentation  of  the  de- 
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fense”  of  insanity  is  now  established  beyond  cavil. 
Ake  v.  Oklahoma,  470  U.S.  68,  83,  105  S.Ct.  1087, 
1097,  84  L.Ed.2d  53  (1985). 

Had  the  defense  requested  that  the  Government 
provide  it  a  medical  officer  for  assistance  in  the 
preparation  of  its  case,  and  had  the  Government 
failed  to  do  so,  we  would  have  concluded,  under 
Ake,  that  appellant  had  been  deprived  of 
“[meaningful  access  to  justice,”  given  the  circum¬ 
stances  in  which  appellant  was  discovered  by  Petty 
Officer  Serrano.  Id.  at  77,  105  S.Ct.  at  1094. 
However,  requesting  this  assistance  would  have 
'  resulted  in  that  very  tipping  off  of  the  Government 
that  the  defense  apparently  did  not  desire. 

Had  the  defense  procured  medical  assistance 
for  the  preparation  of  its  defense  at  its  own  ex¬ 
pense,  we  would  have  held  that  communications 
between  appellant  and  that  expert  were  within  the 
attorney-client  relationship,  at  least  unless  a  men¬ 
tal-responsibility  defense  were  presented.  E.g., 
United  States  v.  Alvarez,  supra.  However,  here  the 
defense  tried  to  commandeer  a  government  official. 
As  the  Supreme  Court  observed  in  Ake: 

This  is  not  to  say,  of  course,  that  the  indigent  de¬ 
fendant  has  a  constitutional  right  to  choose  a  psy¬ 
chiatrist  of  his  personal  liking  or  to  receive  funds 
to  hire  his  own.  Our  concern  is  that  the  indigent 
defendant  have  access  to  a  competent  psychiatrist 
for  the  purpose  we  have  discussed. 

470  U.S.  at  83,  105  S.Ct.  at  1097. 

By  the  same  token,  a  servicemember  has  no 
right  simply  to  help  himself  to  government  experts 
and  bring  them  into  the  attorney-client  relationship, 
bypassing  the  proper  appointing  authorities.  Indi¬ 
gency,  of  course,  is  not  a  prerequisite  to  expert  as¬ 
sistance  in  the  military.  Art.  46,  UCMJ,  10  U.S.C.  § 
846.  To  be  sure,  appellant  has  not  claimed,  either  at 
trial  or  on  appeal,  that  an  attorney-client  privilege 
existed  with  respect  to  Dr.  Rosete,  and  under  the 
circumstances  we  also  find  none.  Cf.  United  States 
v.  White,  617  F.2d  1131  (5th  Cir.1980).  Accord¬ 


O 


ingly,  this  aspect  of  the  issue  is  without  merit. 

[3]  The  remaining  issues  may  be  resolved  more 
succinctly.  First,  trial  counsel  elicited  from  Dr. 
Rosete  the  fact  that  he  had  administered  a  battery  of 
psychological  tests  to  appellant  and  that  he  believed 
he  had  “had  sufficient  contact  with”  appellant  “to 
form  a  personal  opinion  regarding  his  character  for 
truthfulness.”  Asked  what  that  opinion  was,  the 
doctor  replied — nonresponsively: 

I  think  that  given  the  time  that  I  spent  with  him 
and  the  information  that  he  provided,  and  the 
manner  in  which  it  was  provided,  that  he  was  be¬ 
ing  less  than  candid. 

(Emphasis  added.)  Presumably  the  lack  of 
candor  related  to  appellant's  denial  of  improper 
conduct.  The  defense  did  not  object  at  trial  to  either 
the  question  or  the  answer,  but  now  argues  that  ap¬ 
pellant  was  prejudiced  by  the  doctor's  conclusion. 

Admittedly,  it  is  not  clear  whether  the  question 
called  for  Dr,  Rosete's  expert  opinion  based  on  the 
testing  and  other  professional  techniques, 
Mil.R.Evid.  702-705,  or  his  lay  opinion, 
Mil.R.Evid.  608(a).  The  Court  of  Military  Review 
concluded  that  the  testimony  was  erroneously  re¬ 
ceived,  citing  United  States  v.  Cameron,  21  M.J.  59 
(C.M.A.  1985),  but  harmless  given  the  state  of  the 
evidence.  Unpub.  op.  at  3.  See  also  United  States  v. 
Snipes,  18  M.J.  172,  179  (C.M.A.  1984),  and  180 
(Everett,  C.J.,  concurring  in  the  result);  and  United 
States  v.  Cox.  18  M.J.  72,  73-74  (C.M.A.  1984). 
Without  unravelling  the  merits  of  the  question,  we 
certainly  agree  with  the  court  below  that  the  probat¬ 
ive  force  of  this  testimony  was  so  slight,  in  compar¬ 
ison  with  the  other  evidence  that,  under  the  circum¬ 
stances,  appellant  could  not  have  been  prejudiced. 
Art.  59(a).  Accordingly,  no  further  consideration  of 
the  issue  is  necessary. 

[4] [5]  The  next  question  involves  the  testimony 
of  Captain  Willard  W.  Mollerstrom,  USAF,  Chief 
of  Mental  Health  Services*277  at  Misawa  Hospital, 
who  testified  on  behalf  of  the  prosecution.  Captain 
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Mollerstrom  held  a  Master's  Degree  in  Public 
Health  and  a  Ph.D.  in  Social  Work,  and  he  had  ex¬ 
perience  “in  the  area  of  child  abuse.”  Mollerstrom 
examined  the  victim  on  three  different  occasions, 
including  the  evening  of  November  6  when  she  was 
brought  to  the  hospital.  Mollerstrom  testified  that, 
on  that  evening,  the  victim  “was  nonverbal”  and 
“very  withdrawn,  very  dependent,  very  evasive.” 
Appellant  objects  to  Mollerstrom's  conclusion  that 
this  response  was  “quite  common”  in  child-abuse 
cases.  He  also  objects  to  the  Captain's  opinion  that 
“she  [the  victim]  is  capable  of  knowing  the  differ¬ 
ence  between  telling  the  truth,  telling  a  lie,  differ¬ 
ence  between  right  and  wrong  as  relating  to  her¬ 
self.”  No  such  objections  were  voiced  at  trial. 

Essentially,  appellant's  complaint  on  appeal  is 
that  the  record  contains  an  inadequate  foundation 
for  Captain  Mollerstrom's  conclusions.  See 
Mil.R.Evid.  702.  As  a  matter  of  law,  we  cannot  say 
that  the  witness  was  not  competent  to  draw  these 
conclusions  or  that  his  knowledge  could  not  assist 
the  triers  of  fact.  In  any  event,  inasmuch  as  the  vic¬ 
tim's  testimony  was  thoroughly  corroborated  by 
other  witnesses,  Mollerstrom's  testimony  could  not 
have  materially  prejudiced  appellant,  even  if  it  had 
been  erroneously  received.  Art.  59(a).  Further,  ap¬ 
pellant's  failure  to  challenge  the  foundation  waived 
his  objection  on  appeal.  Mil.R.Evid.  103(a)(1). 

[6]  The  final  issue  is  whether  Dr.  Rosete 
should  have  read  appellant  his  Article  31(b), 
UCMJ,  10  U.S.C.  §  831(b),  rights  before  question¬ 
ing  him.  It  is  apparent  from  this  record  that  Dr. 
Rosete,  who  was  evaluating  appellant  at  the  behest 
of  the  defense,  was  not  interrogating  appellant  or 
requesting  a  statement  from  him  within  the  mean¬ 
ing  of  Article  3 1  (b).  United  States  v.  Jones,  24  M.J. 
367  (C.M.A.1987).  Accordingly,  no  Article  31 
warnings  were  required,  and  the  issue  is  without 
merit. 

The  decision  of  the  United  States  Navy-Marine 
Corps  Court  of  Military  Review  is  affirmed. 

Chief  Judge  EVERETT  and  Judge  SULLIVAN 


concur. 

CMA,1987. 
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U.S.  Court  of  Military  Appeals. 

UNITED  STATES,  Appellee, 

Hector  L.  TOLEDO,  Seaman  Recruit,  U.S.  Navy, 
Appellant. 

No.  54,817. 

NMCM  85  3868. 

May  9,  1988. 

Accused,  seaman  recruit,  United  States  Navy, 
was  convicted  by  general  court-martial,  James  E. 
Riley,  J.,  of  rape,  indecent  assault,  and  committing 
indecent  acts  on  female  under  age  of  16.  The 
United  States  Navy-Marine  Corps  Court  of  Military 
Review  reduced  rape  specifications  to  committing 
indecent  acts  upon  child  under  age  of  16  and  re¬ 
duced  period  of  confinement,  but  otherwise  af¬ 
firmed,  and  review  was  granted.  After  convictions 
were  affirmed,  25  M.J.  270,  accused  petitioned  for 
reconsideration.  The  United  States  Court  of  Milit¬ 
ary  Appeals,  Cox,  J.  held  that  erroneous  statement 
in  prior  decision  that  issue  of  whether  psychologist 
fell  within  attorney-client  relationship  had  not  been 
raised  and  statement  that  defense  was  apparently 
seeking  to  avoid  tipping  of  hands  during  trial  pre¬ 
paration  did  not  provide  basis  for  altering  earlier 
decision. 

Affirmed. 
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view  by  the  Court  of  Appeals  for  the  Armed  Forces 
(Formerly,  the  Court  of  Military  Appeals) 

258Ak  1435.1  k.  In  General.  Most 


Cited  Cases 

(Formerly  25  8 Ak  143  5) 

Court  of  Military  Appeals'  error  in  stating  that 
defense  counsel  had  not  argued  that  psychologist 
fell  within  attorney-client  relationship  did  not 
provide  basis  for  altering  affirmance  of  accused's 
convictions  for  indecent  assault  and  committing  in¬ 
decent  acts  on  female  under  age  of  1 6,  in  that  earli¬ 
er  decision  was  not  based  on  failure  to  raise  issue; 
point  in  earlier  decision  was  that  accused  or  counsel 
could  not  simply  annex  government  officials  into 
attorney-client  relationship,  but  had  to  obtain  them 
through  proper  channels.  Military  Rules  of  Evid., 
Rule  502(a). 

[2]  Military  Justice  258A  €==>1435.1 

25 8A  Military  Justice 

258AX  Review  of  Courts-Martial 
258AX(B)  Further  Review 
258AX(B)1  In  General 

258Akl435  Matters  Peculiar  to  Re¬ 
view  by  the  Court  of  Appeals  for  the  Armed  Forces 
(Formerly,  the  Court  of  Military  Appeals) 

258Akl435.1  k.  In  General.  Most 

Cited  Cases 

(Formerly  258Akl435) 

Court  of  Military  Appeals'  comment  that  de¬ 
fense  was  apparently  seeking  to  avoid  tipping  of 
hand  at  particular  juncture  of  trial  preparation 
amounted  to  passing  speculation  on  possible  de¬ 
fense  motive,  not  definitive  adjudication  of  defense 
counsel's  state  of  mind,  and  did  not  provide  basis 
for  altering  prior  affirmance  of  accused's  conviction 
for  the  assault  and  committing  indecent  acts  on  fe¬ 
male  under  age  of  1 6;  statement  was  made  in  con¬ 
text  of  rejecting  accused's  primary  contention  on 
appeal,  that  examinations  by  psychiatrist  were 
either  in  fact  or  functional  equivalent  to  govern¬ 
ment-ordered  mental  examinations  and,  hence,  sub¬ 
ject  to  limited  privilege.  Military  Rules  of  Evid., 
Rule  502(a);  R.C.M.  706. 

[3]  Military  Justice  258A  €=1129 
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258A  Military  Justice 

258AV  Evidence  and  Witnesses 
258Akl  126  Privileges 

258Akll29  k.  Physician — Patient.  Most 
Cited  Cases 

Military  Justice  258A  €==>1210.1 

25  8A  Military  Justice 
258AV1I  Trial 
258Akl210  Trial 

258AkI210.1  k.  In  General.  Most  Cited 

Cases 

(Formerly  258Akl210) 

Statements  made  to  government  psychiatrist 
are  not  privileged  per  se;  if  accused  demonstrates 
need  for  psychiatrist  to  become  member  of  defense 
team  in  order  to  assist  in  preparation  of  his  defense, 
he  must  obtain  one  formally.  R.C.M.  302,  706; 
UCMJ,  Art.  46,  10  U.S.C.A.  §  846. 

*104  For  Appellant:  Lieutenant  Colonel  Richard  E. 
Ouellette,  USMC. 

For  Appellee:  No  Appearance  Filed. 

Opinion  of  the  Court 
On  Petition  for  Reconsideration 
COX,  Judge: 

On  December  14,  1987,  we  affirmed  appel¬ 
lant's  convictions  for  indecent  assault  and  commit¬ 
ting  indecent  acts  on  a  female  under  the  age  of  16 
years.  United  States  v.  Toledo,  25  M.J.  270 
(C.M.A.1987).  Appellant  now  petitions  for  recon¬ 
sideration  of  that  decision.  We  grant  the  petition, 
but  adhere  to  our  earlier  decision. 

*105  [1]  The  petition  is  predicated  on  two  par¬ 
ticulars.  First,  appellant  points  out  that  we  were  in 
error  in  stating  that  appellate  defense  counsel  had 
not  argued  that  Dr.  Rosete,  the  psychologist,  fell 
within  the  attorney-client  relationship.  See  25  M.J. 
at  276.  In  that  regard,  appellant  is  technically  cor¬ 
rect.  A  review  of  both  appellant's  final  brief  (page 
15,  paragraph  2)  and  the  audio  recording  of  the  ap¬ 
pellate  arguments  in  this  case  confirms  our  mistake, 


and  we  stand  corrected. 

However,  our  decision  was  not  based  on  a  fail¬ 
ure  to  raise  the  issue.  Thus,  the  fact  that  it  was  ad¬ 
dressed  does  not  alter  the  result.  Had  the  issue  been 
viable  but  not  raised,  we  would  have  raised  it 
ourselves.  Indeed  the  tenor  of  our  opinion  was  that 
the  attorney-client  relationship,  Mil.R.Evid.  502(a), 
Manual  for  Courts-Martial,  United  States,  1984, 
can  be  broad  enough  to  encompass  the  assistance  of 
experts  such  as  psychologists.  25  M.J.  at  276.  Our 
point  was  that  an  accused  or  counsel  may  not 
simply  annex  government  officials  into  the  attor¬ 
ney-client  relationship,  but  must  obtain  them 
through  proper  channels. 

We  ventured  so  far  as  to  assert: 

Had  the  defense  requested  that  the  Government 
provide  it  a  medical  officer  for  assistance  in  the 
preparation  of  its  case,  and  had  the  Government 
failed  to  do  so,  we  would  have  concluded,  under 
Ake  [v.  Oklahoma,  470  U.S.  68,  105  S.Ct.  1087, 
84  L.Ed.2d  53  (1985)  ],  that  appellant  had  been 
deprived  of  “[mjeaningful  access  to  justice,”  giv¬ 
en  the  circumstances  in  which  appellant  was  dis¬ 
covered  ...  Id.  at  77,  105  S.Ct.  at  1094. 

25  M.J.  at  276.  In  appellant's  case,  however, 
we  deemed  the  tactics  employed  to  be  insufficient 
to  achieve  attorney-client  status.  Id. 

[2]  In  the  same  vein,  appellant  takes  issue  with 
our  comment  that  “the  defense  was  apparently 
seeking  to  avoid  tipping  its  hand  at  this  juncture  of 
trial  preparation.”  25  M.J.  at  275.  As  support,  he 
cites  the  fact  that  trial  defense  counsel  scheduled 
appellant's  visits  with  Dr.  Rosete  through  the  Staff 
Judge  Advocate^^Naval  Security  Group  Activity, 
Misawa,  Japan.  Again,  this  was  not  of  de¬ 
cisional  importance.  Our  statement  was  made  in  the 
context  of  rejecting  appellant's  primary  contention 
on  appeal,  which  was  that  the  Rosete  examinations 
were  either  in  fact  or  functionally  equivalent  to 
government-ordered  mental  examinations  under 
R.C.M.  302  and  706,  Manual,  supra;  hence,  appel- 
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under  the  rules.  Our  remark  amounted  to  passing 

speculation  as  to  possible  defense  motive,  not  a  END  0F  DOCUMENT 

definitive  adjudication  of  counsel's  state  of  mind. 

FN*  The  offenses  occurred  at  Misawa.  The 
Article  32,  Uniform  Code  of  Military 
Justice,  10  U.S.C.  §  832,  investigation  was 
conducted  there,  and  appellant  was  in  pre¬ 
trial  confinement  there.  Therefore,  defense 
counsel's  enlistment  of  assistance  from  the 
staff  judge  advocate's  office  in  obtaining 
transportation  was  a  matter  of  necessity. 

The  court-martial,  however,  was  conducted 
some  424  miles  to  the  south,  at  Yokosuka, 

Japan,  situs  of  the  general  court-martial 
convening  authority.  See  Official  Tables  of 
Distance,  Foreign  Travel,  Army  Regula¬ 
tion  55-61/Navy  Supply  Office  P-2472  / 

Air  Force  Manual  177-136  at  385 
(September  1,  1985).  Trial  and  defense 
counsel  were  stationed  at  Yokosuka. 

[3]  In  summary,  our  decision  is  founded  upon 
the  fact  that  statements  made  to  a  government  psy¬ 
chiatrist  are  not  privileged  per  se.  25  M.J.  at  275.  If 
an  accused  demonstrates  a  need  for  a  psychiatrist  to 
become  a  member  of  the  defense  team  in  order  ,  to 
assist  in  the  preparation  of  his  defense,  he  must  do 
so  formally.  Otherwise,  an  accused  could  arbitrarily 
commandeer  a  valuable  government  employee 
without  appropriate  considerations  of  availability, 
priority  of  missions,  or  otherwise.  There  is  suffi¬ 
cient  legal  authority  in  Article  46,  Uniform  Code  of 

Military  Justice,  10  U.S.C.  §  846,  and  Ake  to  insure  , 

that  an  accused  who  needs  help  in  preparing  a  psy¬ 
chiatric  defense  will  get  such  help. 

We  adhere  to  our  decision  of  December  14, 

1987. 

Chief  Judge  EVERETT  and  Judge  SULLIVAN 
concur. 

CMA.1988. 

U.S.  v.  Toledo 
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Accused  was  convicted  by  general  court-mar¬ 
tial,  R.C.  Stuart,  J.,  of  multiple  specifications  of 
rape,  sodomy,  and  committing  indecent  acts  in¬ 
volving  accused's  minor  stepdaughter.  The  United 
States  Navy-Marine  Corps  Court  of  Military  Re¬ 
view  affirmed.  Review  was  granted.  The  .  United 
States  Court  of  Military  Appeals,  Cox,  J.,  held  that: 
(1)  accused  received  effective  assistance  of  trial  de¬ 
fense  counsel  under  all  circumstances  of  case,  des¬ 
pite  counsel's  failure  to  exploit  accused's  claim  of 
extensive  abuse  as  child,  and  (2)  accused  failed  to 
establish  sufficient  need  for  appointment  of  confid¬ 
ential  expert  to  assist  formulation  of  appeal  to  as¬ 
sert  claim  of  ineffective  assistance  of  trial  defense 
counsel. 

Affirmed. 

Wiss,  J.,  filed  dissenting  opinion. 

West  Headnotes 

[11  Military  Justice  258 A  €=>1242 

258A  Military  Justice 
258AVII  Trial 

258Akl238  Defense  Counsel 

258Akl242  k.  Effective  Assistance  of 
Counsel;  Multiple  Representation.  Most  Cited 
Cases 

Trial  defense  counsel's  failure  to  exploit  ac¬ 
cused's  claim  of  extensive  abuse  as  child  to  obtain 


reduced  sentence  for  accused's  sexual  abuse  of 
stepdaughter  did  not  establish  ineffective  assistance 
of  counsel,  in  light  of  trial  defense  counsel's  lack  of 
knowledge  of  claim;  previous  psychiatric  and  psy¬ 
chological  evaluations  indicated  normal  childhood 
and  accused  did  not  inform  his  counsel  of  making 
any  abusive  childhood  claims,  although  accused's 
file  contained  three  speculative  items  suggesting 
prior  claims  of  abusive  childhood.  U.S.C.A. 
Const.Amend.  6. 

[2]  Military  Justice  258A  €=^1242 

25  8 A  Military  Justice 
258AVII  Trial 

258Akl238  Defense  Counsel 

258Akl242  k.  Effective  Assistance  of 
Counsel;  Multiple  Representation.  Most  Cited 
Cases 

Accused  received  effective  assistance  of  trial 
defense  counsel  under  all  circumstances,  despite 
counsel's  failure  to  exploit  accused's  claim  of  ex¬ 
tensive  abuse  as  child,  even  if  counsel  had  known 
of  claimed  abusive  childhood  at  time  of  trial;  ac¬ 
cused  received  favorable  pretrial  agreement  skill¬ 
fully  negotiated  by  counsel,  trial  strategy  reason¬ 
ably  focused  away  from  accused's  prior  miscon¬ 
duct,  and  use  of  recent  claim  of  abusive  childhood 
could  have  destroyed  any  credibility  of  accused  by 
contradicting  everything  accused  previously  had 
told  experts.  U.S.C.A.  Const.Amend.  6. 

[31  Military  Justice  258A  €=>1210.1 

258A  Military  Justice 
258AVII  Trial 
258Akl210  Trial 

258Akl210. 1  k.  In  General.  Most  Cited 

Cases 

Acquisition  of  expert  to  assist  accused  or  de¬ 
fense  counsel  must  be  made  by  request  through  ap¬ 
propriate  military  chain  of  command;  accused  or 
defense  counsel  cannot  simply  commandeer  milit¬ 
ary  employee  to  be  private  expert.  R.C.M.  703(d). 
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[4]  Military  Justice  258A  €=>1210.1 

25  8A  Military  Justice 
25  8 A  VII  Trial 
258Akl2 10  Trial 

258Akl210.1  k.  In  General.  Most  Cited 

Cases 

Military  judge  or  military  appellate  court  ordin¬ 
arily  should  not  designate  particular  military  em¬ 
ployee  to  be  expert  witness  in  case,  without  de¬ 
cision  from  appropriate  chains  of  command,  even, 
though  military  judges  have  power  to  ensure  that 
experts  will  be  provided  in  appropriate  cases. 
R.C.M.  703(d). 

[5]  Military  Justice  258A  €==>1210.1 

258A  Military  Justice 
258AV1I  Trial 
258Akl210  Trial 

258Akl210.1  k.  In  General.  Most  Cited 

Cases 

Only  extraordinary  case  would  allow  military 
judge  or  military  appellate  court  to  order  that  par¬ 
ticular  military  personnel  be  appointed  to  assist  ac¬ 
cused  without  decision  from  appropriate  chains  of 
command;  judicial  abatement  of  proceedings  until 
command  authorities  make  adequate  expert  avail¬ 
able  is  usually  equally  effective  remedy.  R.C.M. 
703(d). 

[6]  Military  Justice  258 A  €=>1242 

258A  Military  Justice 
258AVII  Trial 

258Akl238  Defense  Counsel 

258Akl242  k.  Effective  Assistance  of 
Counsel;  Multiple  Representation.  Most  Cited 
Cases 

Accused  failed  to  establish  sufficient  need  for 
appointment  of  confidential  expert  to  assist  formu¬ 
lation  of  appeal  to  assert  claim  of  ineffective  assist¬ 
ance  of  trial  defense  counsel;  expert  opinion  on 
quality  of  trial  representation  or  on  other  ap¬ 
proaches  that  might  have  been  taken  at  trial  were 
not  germane  after  formal  evidentiary  phase  of 


court-martial  had  passed.  Military  Rules  of  Evid., 
Rule  502. 

[7]  Military  Justice  258A  €=?1242 

258A  Military  Justice 
258AVII  Trial 

258Akl238  Defense  Counsel 

258Akl242  k.  Effective  Assistance  of 
Counsel;  Multiple  Representation.  Most  Cited 
Cases 

Fact  that  appellate  defense  counsel  conceived 
different  trial  tactic  from  that  used  at  trial  does  not 
mean  that  lawyer  at  trial  was  ineffective.  U.S.C.A. 
Const.Amend.  6. 

*9  For  Appellant:  Lieutenant  Michael  C.  Pallesen, 
JAGC,  USNR  (argued);  Lieutenant  Mary  L.  Living¬ 
ston,  JAGC,  USNR. 

For  Appellee:  Lieutenant  J.C.  Foster,  JAGC,  US¬ 
NR  (argued);  Colonel  T.G.  Hess,  USMC  and  Com¬ 
mander  W.F.  Shields,  JAGC,  USN  (on  brief);  Lieu¬ 
tenant  K.S.  Anderson,  JAGC,  USNR. 

Opinion  of  the  Court 

COX,  Judge: 

Appellant  pleaded  guilty  to  a  lengthy  list  of 
sordid  specifications  of  rape,  sodomy,  and  indecent 
assault  of  his  stepdaughter.1,  1  His  sexual  attacks 
began  upon  her  when  she  was  6  years  old  and  con¬ 
tinued  until  she  was  10.  They  did  not  cease  until 
appellant  was  assigned  an  overseas  tour  in  Ok¬ 
inawa.  The  scope,  frequency,  and  intensity  of  this 
conduct  is  detailed  in  appellant's  guilty  plea  admis¬ 
sions  and  in  a  stipulation  of  fact  agreed  upon  by  ap¬ 
pellant  and  the  Government  as  part  of  a  detailed 
pretrial  agreement.  It  is  also  pertinent  to  note  that, 
during  the  time  appellant  was  privately  committing 
these  acts  upon  his  stepdaughter,  he  was  in  the  pro¬ 
cess  of  being  charged,  tried,  convicted  by  a  general 
court-martial — and  treated — for  indecently  expos¬ 
ing  himself  on  a  number  of  occasions  to  the  wives 
of  fellow  Marines.  The  bad-conduct  discharge 
awarded  as  punishment  in  that  case  was  suspended 


©  2013  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


38  M.J.  8 

(Cite  as:  38  M.J.  8) 


© 


0 


Page  3 


by  the  convening  authority  as  a  result  of  an  elabor¬ 
ate  pretrial  agreement. 

FN 1 .  In  all,  appellant  pleaded  guilty  to  1 1 
specifications  of  rape,  8  of  which  were  al¬ 
leged  as  time  intervals  involving 
“numerous  occasions”;  9  specifications  of 
sodomy,  6  of  which  alleged  “numerous  oc¬ 
casions”;  and  3  specifications  of  commit¬ 
ting  indecent  acts  upon  the  victim,  each  in¬ 
volving  “numerous  occasions,”  in  violation 
of  Articles  120,  125,  and  134,  Uniform 
Code  of  Military  Justice,  10  USC  §§  920, 
925,  and  934,  respectively.  Tried  at  Camp 
Pendleton,  California,  appellant  was  found 
guilty  by  a  military  judge  sitting  alone  as  a 
general  court-martial.  He  was  sentenced  to 
a  dishonorable  discharge,  confinement  for 
75  years,  total  forfeitures,  and  reduction  to 
E-l.  Pursuant  to  a  pretrial  agreement,  the 
convening  authority  approved  the  sentence 
as  adjudged  but  suspended  confinement  in 
excess  of  12  1/2  years  and  forfeitures  in 
excess  of  $1050.00  pay  per  month  for  3 
years  or  until  execution  of  the  discharge. 

Because  of  the  instant  charges,  appellant  faced 
a  sentence  which  included  confinement  for  life,  a 
dishonorable  discharge,  total  forfeitures,  and  reduc¬ 
tion  to  the  lowest  enlisted  grade.  In  spite  of  these 
serious  charges  (each  of  the  1 1  rape  specifications 
alone  carried  the  potential  for  a  life  sentence)  and 
appellant's  prior  sex-related  conviction,  counsel  for 
appellant  was  able  to  negotiate  a  plea  bargain  that 
limited  any  confinement  included  in  appellant's 
sentence  to  12  1/2  years. 

Appellant  now  complains  that  his  lawyer  was 
ineffective  in  that  he  “failed  to  investigate  and 
present  evidence  of  appellant's  childhood  sexual  ab¬ 
use  and  expert  testimony  concerning  the  effect  that 
abuse  may  have  had  on  his  sexual  behavior  as  an 
FN2 

adult.”  Furthermore,  he  complains  that  *10  the 
Court  of  Military  Review  erred  by  failing  to  order 
the  Navy  to  provide  a  confidential  expert  to  assist 
his  appellate  counsel  in  preparing  his  appeal  from 


FN3 

this  negotiated  guilty  plea.  For  the  reasons  set 
forth  below,  we  hold  that  no  error  prejudicial  to  the 
substantial  rights  of  appellant  was  committed.  Art. 
59(a),  Uniform  Code  of  Military  Justice,  10  USC  § 
859(a). 

FN2.  We  granted  review  of  the  following 
issues: 


WHETHER  THE  NAVY-MARINE 
CORPS  COURT  OF  MILITARY  RE¬ 
VIEW  ERRED  BY  FAILING  TO  FIND 
INEFFECTIVE  ASSISTANCE  OF 
COUNSEL  WHERE  THE  TRIAL  DE¬ 
FENSE  COUNSEL  FAILED  TO  IN¬ 
VESTIGATE  AND  PRESENT  EVID¬ 
ENCE  OF  APPELLANT'S  CHILD¬ 
HOOD  SEXUAL  ABUSE  AND  EX¬ 
PERT  TESTIMONY  CONCERNING 
THE  EFFECT  THAT  ABUSE  MAY 
HAVE  HAD  ON  HIS  SEXUAL  BEHA¬ 
VIOR  AS  AN  ADULT. 

II 

WHETHER  THE  NAVY-MARINE 
CORPS  COURT  OF  MILITARY  RE¬ 
VIEW  ERRED  BY  REFUSING  TO  IS¬ 
SUE  AN  ORDER  OF  CONFIDENTIAL¬ 
ITY  TO  ALLOW  APPELLATE  DE¬ 
FENSE  COUNSEL  TO  FULLY  IN¬ 
VESTIGATE  AND  PRESENT  ISSUES 
RAISED  BY  THE  CONFIDENTIAL 
PSYCHOLOGICAL  REPORTS  OB¬ 
TAINED  BY  COUNSEL. 

FN3.  Appellant  on  October  10,  1990,  filed 
a  motion  before  the  Court  of  Military  Re¬ 
view  seeking  appointment  of  an  expert  and 
an  order  of  confidentiality.  The  request 
was  denied  by  order  on  February  22,  1991. 
Appellant  then  sought  on  March  14,  1991, 
reconsideration  of  the  issue  by  the  en  banc 
Court  of  Military  Review.  His  request  was 
denied  on  April  9,  1991.  Appellant  then 
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sought  a  Writ  of  Mandamus  from  this 
Court  directing  the  “Court  of  Military  Re¬ 
view  to  issue  an  Order  of  Confidentiality 
to  Lieutenant  Commander  Vladimir  Nacev, 
Ph.D.,  Medical  Service  Corps,  U.S.  Navy, 
to  protect  from  discovery  by  the  Govern¬ 
ment  his  appellate  defense  counsel's  dis¬ 
closure  of  privileged  information  to  this 
expert  consultant.”  We  denied  the  petition 
for  extraordinary  relief  on  May  16,  1991, 
without  prejudice  to  raise  the  issue  on  ap¬ 
peal.  33  MJ  166. 

The  issues  on  appeal  are  somewhat  complex. 
To  understand  them,  it  is  necessary  to  digress  to  the 
underlying  theory  of  appellant's  petition  to  this 
Court.  First  of  all,  appellant  claims  that  his  trial  de¬ 
fense  lawyer  was  ineffective  in  the  sentencing 
phase  of  the  trial  because  he  did  not  investigate  and 
exploit  the  theory  that  appellant  himself  may  have 
been  abused  as  a  child.  Appellant  argues  that,  had 
his  defense  counsel  done  so,  some  such  evidence 
would  have  been  available  to  present  to  the  military 
judge  and  would  have  persuaded  the  judge  to  give 
appellant  a  sentence  to  confinement  less  than  the  12 
1/2  years  he  ultimately  received. 

Secondly,  appellant  advances  the  novel  argu¬ 
ment  that,  in  order  for  his  appellate  defense  counsel 
to  prepare  his  appeal,  counsel  should  have  available 
a  confidential  expert,  specifically  Lieutenant  Com¬ 
mander  Nacev,  a  clinical  psychologist  who  is 
agreeable  to  provide  this  service,  to  peruse  the  nu¬ 
merous  reports  of  psychiatric  and  psychological  ex¬ 
aminations  performed  on  appellant  as  a  result  of  the 
pending  charges  in  this  case  and  arising  out  of  the 
counseling  appellant  received  as  a  result  of  his  first 
general  court-martial.  The  expert  would  also,  ap¬ 
parently,  be  given  some  “privileged  information” 
not  available  in  the  record  of  trial  or  the  allied  pa¬ 
pers.  This  confidential  expert  could  then  advise  ap¬ 
pellate  defense  counsel  concerning  the  evidence, 
her  client,  and  the  conduct  of  the  case.  Appellate 
defense  counsel,  in  turn,  would  be  better  able  to  de¬ 
cipher  and  argue  the  evidence — and  omissions — of 


record  to  the  Court  of  Military  Review,  and  so  aid 
its  judges  in  reviewing  the  case  as  required  by  Art¬ 
icle  66,  UCMJ,  10  USC  §  866. 

Adequacy  of  Representation 

In  United  States  v.  Scott,  24  MJ  186  (CMA 
1987),  we  applied  the  rules  announced  by  the 
United  States  Supreme  Court  for  testing  whether  an 
accused  received  the  effective  assistance  of  coun¬ 
sel.  Strickland  v.  Washington,  466  U.S.  668,  104 
S.Ct.  2052,  80  L.Ed.2d  674  (1984).  We  have  con¬ 
sistently  applied  these  rules  and  have  not  hesitated 
to  grant  an  accused  a  rehearing  under  circumstances 
demonstrating  a  lack  of  effective  performance  by 
counsel.  United  States  v.  Scott,  supra;  United  States 
v.  Lonetree.  35  MJ  396  (1992),  cert,  denied,  507 
U.S.  1017,  113  S.Ct.  1813,  123  L.Ed.2d  444  (1993) 
;  United  States  v.  Polk,  32  MJ  150  (1991).  In  Polk, 
construing  Strickland  v.  Washington,  supra,  we  ar¬ 
ticulated  a  three-part  analysis  to  resolve  claims  of 
ineffective  assistance  of  counsel: 

1.  Are  the  allegations  made  by  appellant  true; 
and,  if  they  are,  is  there  a  reasonable  explanation 
for  counsel's  actions  in  the  defense  of  the  case? 

2.  If  they  are  true,  did  the  level  of  advocacy  “fall[ 
]  measurably  below  the  performance  ... 
[ordinarily  expected]  of  fallible  lawyers”? 

*11  3.  If  ineffective  assistance  of  counsel  is 
found  to  exist,  “is  ...  there  ...  a  reasonable  prob¬ 
ability  that,  absent  the  errors,  the  factfinder 
would  have  had  a  reasonable  doubt  respecting 
guilt?” 

Id.  at  153  (citations  omitted). 

Likewise,  we  have  applied  this  test  to  the  ques¬ 
tion  whether  an  accused  should  be  afforded  a  new 
sentencing  hearing  where  counsel's  lack  of  effective 
assistance  may  have  resulted  in  a  harsher  sentence. 
United  States  v.  Lonetree,  supra. 

[1]  Applying  this  analysis  to  the  facts  presented 
here,  we  conclude  appellant  does  not  get  beyond 
the  first  test.  It  is  true  that  trial  defense  counsel  did 
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not  pursue  appellant's  claim  of  having  been  abused 
extensively  as  a  child — but  then  trial  defense  coun¬ 
sel  was  not  even  aware  of  this  dubious  claim,  made 
by  appellant  primarily  to  a  brig  counselor  in  Ok¬ 
inawa.  Not  being  aware  of  this  “information”  and 
given  appellant's  established  pattern  of  misconduct, 
counsel's  tactic  “was  to  focus  away  from  all  his  past 
attempts  at  therapy  and  to  stress  his  few  good  milit¬ 
ary  traits,  his  remorse,  and  his  willingness  to  seek 
help.”  From  our  review  of  the  record,  this  was  an 
appropriate  tactic  under  the  circumstances,  one  that 
a  reasonable,  competent,  and  effective,  lawyer 
would  employ  in  the  defense  of  a  client.  Thus,  the 
first  prong  of  the  analysis  is  not  met. 

In  any  event,  failure  to  pursue  this  line  of  po¬ 
tential  mitigation  is  inconsequential  under  the  cir¬ 
cumstances.  According  to  trial  defense  counsel's 
uncontroverted  post-trial  affidavit,  “Corporal 
Tharpe  was  evaluated  by  psychiatrists  and  psycho¬ 
logists  on  six  (6)  different  occasions  between 
September,  1986  and  September,  1989,  [and]  never 
in  any  of  those  sessions  did  he  make  any  of  the 
same  drastic  claims  that  he  made”  later  in  Okinawa. 
The  six  reports  relied  upon  by  the  defense  counsel 
indicate  a  normal  childhood  and  an  initial  “sexual 
experience  ...  at  the  age”  of  17.  The  reports  contain 
absolutely  no  assertion  by  appellant  that  he  had 
been  abused  as  a  child,  and  in  some  cases  the  re¬ 
ports  indicate  appellant's  specific  denial  of  having 
been  abused  as  a  child. 

Further,  as  trial  defense  counsel  persuasively 
argues  in  his  affidavit,  even  if  he  had  known  of  the 
counseling  statement  from  Okinawa,  he  would  not 
have  dared  used  it.  It  so  contradicted  everything 
else  that  appellant  had  told  the  experts  that  the  pro¬ 
secution  rebuttal  would  have  easily  shattered  any 
possible  remnant  of  appellant's  good  faith  and  cred¬ 
ibility. 

The  dissenting  opinion  charges  (38  MJ  at  27) 
that  trial  defense  counsel  was  not  aware  of  the  ab¬ 
use  “evidence”  in  his  own  case  file.  It  must  be 
clearly  noted,  however,  that  there  is  not  a  scrap  of 
support  for  this  astonishing,  unilateral  contention. 


Appellate  defense  counsel  clearly  states,  on  brief, 
that  she  found  only  three  items  in  trial  defense 
counsel's  case  file,  items  which  supposedly  should 
have  impelled  trial  defense  counsel  to  further  in¬ 
vestigate  the  possible  sexual  abuse  of  appellant  as  a 
child.  Final  Brief  at  8. 

These  items  include  a  one-sentence  excerpt 
from  the  report  by  Dr.  Stubbs,  a  defense  psycholo¬ 
gist,  which  states: 

While  ...  [appellant]  denied  conscious  knowledge 
of  any  molest  of  his  own  there  is  strong  support 
both  in  the  interview  and  the  testing  data  to  for¬ 
ward  the  hypothesis  that  he  was  the  victim  of 
some  significant  physical,  emotional,  and  sexual 
abuse. 

(Emphasis  added.)  This  “hypothesis”  can  only 
be  characterized  as  speculative. 

The  dissenting  opinion,  however,  transforms 
this  “hypothesis”  fragment  into  a: 

glaring  report  from  Dr.  Stubbs  ...  that  contained 
suggestions  that  appellant  had  been  the  victim  of 
child  sexual  abuse.... 

38  MJ  at  27  (emphasis  added). 

Another  one-sentence  excerpt  from  the  case 
file  relied  on  by  the  dissent  was  the  following 
hearsay  statement  of  appellant's  wife,  contained  in  a 
San  Diego  social  worker's  report: 

*12  Mrs.  Th[a]rpe  states  that  to  her  knowledge 
Mr.  Th[a]rpe  has  a  family  history  of  sexual  ab¬ 
use. 

The  basis  of  this  claimed  knowledge  is,  of 
course,  not  mentioned.  The  unlikelihood  that  Mrs. 
Tharpe  was  around  to  have  personal  knowledge  of 
such  conduct  is  self-evident.  This  hearsay  sentence 
is  best  characterized  as  dubious. 

The  final  item  appellate  defense  counsel  re¬ 
ports  having  found  in  the  case  file  was  a 
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“Self-Description  Checklist”  See  Appendix  A.  Ac¬ 
cording  to  appellate  defense  counsel,  this  was  part 
of  appellant's  Aug.  5,  1988,  evaluation  for  depres¬ 
sion  at  Naval  Hospital  Camp  Pendleton,  which  was 
the  fourth  of  seven  psychiatric/psychological  evalu¬ 
ations  recited  by  trial  defense  counsel  in  his  affi¬ 
davit.  See  Appendix  B.  Though  multiple  past  dis¬ 
turbances  and  misbehaviors  have  been  checked  off 
on  this  unsigned  list  ( e.g sexually  abused,  cruelty 
to  animals,  suicidal  thoughts,  physically  abused, 
depression,  sexually  very  active,  sexual  problems, 
raped  someone),  trial  defense  counsel  notes  that  the 
evaluation  report  itself  recites  that  appellant 

stated  that  he  was  raised  primarily  by  his  grand¬ 
mother,  but  reported  good  relations  with  both 
parents.  Cpl  Tharpe  reported  an  essentially  nor¬ 
mal  childhood. 

According  to  trial  defense  counsel,  this  report 
was  contained  in  appellant's  medical  records;  and 
the  accuracy  of  trial  defense  counsel's  description 
of  it  is  unchallenged  by  appellant. 

This  checklist  also  can  only  be  described  as  du¬ 
bious.  First,  it  apparently  conflicts  with  appellant's 
statements  during  that  very  evaluation.  Second,  it 
appears  appellant  had  been  caught  fudging  in  simil¬ 
ar  circumstances  in  the  past.  Trial  defense  counsel 
notes  in  his  affidavit  that  the  sanity  board  conduc¬ 
ted  in  conjunction  with  appellant's  prior  court- 
martial  found  that  appellant 

in  filling  out  all  the  test  documents  had  attempted 
to  “fake  bad”  in  a  conscious  effort  to  be  seen  as 
crazy  and  so  mitigate  his  culpability. 

The  existence  of  this  sanity  board  finding,  as 
reported  by  trial  defense  counsel,  also  stands  unre¬ 
butted  here. 

Most  obviously,  as  trial  defense  counsel  would 
have  been  painfully  aware,  appellant's  credibility 
and  integrity  were  negligible,  due  to  the  fact  that  he 
had  conned  the  therapists  into  pronouncing  him  re¬ 
habilitated,  after  their  extensive  counseling  and 


therapy  efforts  following  his  prior  general  court- 
martial  for  indecent  exposure.  Unbeknownst  to  the 
well-meaning  therapists,  however,  appellant's  sexu¬ 
al  exploitation  of  his  stepdaughter  escalated 
throughout  the  entire  period  of  his  “successful” 
therapy. 

The  three  foregoing  bits — the  single  sentences 
from  the  Stubbs'  report  and  Mrs.  Tharpe's  hearsay 
statement,  as  well  as  the  checklist — were  the  only 
arguable  indicia  of  abuse  appellate  defense  counsel 
reports  finding  in  trial  defense  counsel's  file.  Final 
Brief  at  8.  Also  contrary  to  the  assertion  of  the  dis¬ 
sent,  there  is  absolutely  no  suggestion  that  trial  de¬ 
fense  counsel  was  not  “aware”  of  what  was  in  his 
case  file  or  that  he  had  not  read  it.  Obviously  the 
foregoing  pitiful  fragments  amounted  to  nothing  as 
compared  to  the  vast  quantum  of  refutatory  am¬ 
munition  readily  available  to  the  Government. 

The  “Okinawa  report”  [See  Appendix  C),  on 
the  other  hand,  was  prepared  June  15,  1989,  in  Ok¬ 
inawa,  upon  appellant's  apprehension  for  sexually 
abusing  his  stepdaughter  in  California.  The  report  is 
addressed  to  “Secretary  of  the  Naval  Clemency 
Board,  Washington,  D.C.,  Via:  Commandant  of  the 
Marine  Corps.” 

As  implicitly  acknowledged  by  appellate  de¬ 
fense  counsel,  Final  Brief  at  2-3,  this  report  con¬ 
tains  by  far  the  most  extensive  assertions  of  abuse 
made  by  appellant.  In  part,  the  report  relates: 

Tharpe  describes  his  childhood  as,  “I  can  tell  you 
things  you  wouldn't  believe.  I  could  write  a 
book.”  Tharpe  stated  he  observed  numerous  acts 
of  incest  and  sexual  relationships  between  hu¬ 
mans  and  horses.  He  stated  everybody  in  his 
“community”  were  all  related,  describing  mem¬ 
bers  of  his  family  as  being  interbred.*13  Tharpe 
stated  his  father  molested  and  had  an  ongoing 
sexual  relationship  with  his  sister.  Tharpe  did  not 
say  he  actually  saw  any  sexual  contact  between 
his  father  and  his  sister,  but  that  his  sister  had 
confined  [sic]  in  him,  that  his  father  had  “inserted 
himself’  into  her.  When  asked  if  he  had  been 
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sexually  molested,  Tharpe  stated,  “I  don't  think 
so,  I  don't  remember.”  When  asked  if  any  sexual 
misconduct  had  been  reported,  Tharpe  stated, 
“where  I  come  from,  you  don't  report  these 
things,  it's  just  a  way  of  life.”  The  only  time 
Tharpe  described  any  type  of  abuse  involving 
himself,  was  when  a  school  teacher  had  placed 
her  hand  down  his  pants  to  see  if  he  had  wet  his 
pants.  Tharpe  indicated  he  was  old  enough  to  be 
“affected.”  Tharpe  also  indicated  he  had  a  history 
of  bed  wetting.  Tharpe  stated  he  had  witnessed 
sexual  contact  between  horses  and  horses  and  hu¬ 
mans.  Tharpe  stated  the  “older”  children  forced 
the  younger  children  to  watch  and  also  perform 
sex.  Tharpe  stated  he  felt  he  was  physically  ab¬ 
used  by  the  older  children,  as  he  was  forced  to 
fight  other  children,  made  to  hide  behind  a  tree 
while  being  shot  at  with  a  BB  gun,  forced  to  have 
sex  with  other  children  his  own  age. 

Particularly  with  respect  to  appellant's  own 
sexual  activity  and  his  relationship  with  his  parents, 
these  assertions  stand  in  stark  contrast  with  appel¬ 
lant's  statements  to  the  psychiatrists/psychologists. 

This  “Okinawa”  report  is  also  what  the  Califor¬ 
nia-based  trial  defense  counsel  clearly  denied 
knowing  about: 

At  that  time  [6  July  1989],  I  specifically  asked 
him  to  tell  me  about  everyone  he  had  spoken  to 
on  Okinawa  because  I  was  aware  that  he  had 
made  admissions  to  both  agents  of  the  Naval  In¬ 
vestigative  Service  on  14  June  1989  and  his  wife 
in  letters  and  telephonically.  At  no  time  did  Cor¬ 
poral  Tharpe  ever  advise  me  that  he  had  spoken 
to  a  counselor  at  the  brig  in  Okinawa.  The  first 
time  I  was  made  aware  of  the  Prisoner's  Sum¬ 
mary  Continuation  Sheet ...  was  on  23  July  1991 
when  Government  Appellate  Counsel  advised  me 
of  its  existence. 

(Emphasis  added.)  Trial  defense  counsel's  posi¬ 
tion  in  his  affidavit  was  that,  even  if  he  knew  about 
the  Okinawa  report,  he  would  not  have  used  it  due 
to  appellant's  credibility  problem  and  the  mass  of 


contradictory  evidence  having  issued  from  his  own 
mouth. 

Appellant's  trial  was  conducted  on  September 
21,  1989,  at  Camp  Pendleton.  The  allied  papers 
contain  a  document  entitled,  “Prisoner  Assignment 
and  Clemency  Board  Action,”  dated  Jan.  16,  1990. 
Immediately  following  this  document  is  a  handwrit¬ 
ten  “Request  for  Restoration/Clemency,”  also  dated 
Jan.  16,  1990,  submitted  by  appellant.  Following 
these  are  three  “Prisoner's  Progress  Summary  Data” 
documents,  the  oldest  of  which  is  the  “Okinawa” 
report.  All  of  the  progress  summaries  are  ad¬ 
dressed:  “Secretary  of  the  Naval  Clemency  Board, 
Washington,  D.C.,  Via:  Commandant  of  the  Marine 
Corps.”  The  appearance  of  these  document  in  the 
allied  papers  does  not  indicate  that  trial  defense 
counsel,  4  months  earlier  at  the  court-martial,  was 
aware  of  the  Okinawa  report  at  the  time  of  trial  or 
that  it  was  then  in  his  case  file.  Appellate  defense 
counsel  do  not  claim  to  have  found  this  document 
in  trial  defense  counsel's  case  file.  Trial  defense 
counsel  denies  knowledge  of  the  document  until 
long  after  trial,  when  his  competence  was  first  be¬ 
ing  attacked. 

[2]  Under  all  these  circumstances,  including 
the  favorable  pretrial  agreement  skillfully  negoti¬ 
ated  by  counsel,  we  cannot  imagine  a  reasonable 
probability  that  appellant  would  have  benefited 
from  an  attempt  to  exploit  this  belated  and  suspect 
claim  of  appellant.  Thus,  even  if  we  were  to  reject 
counsel's  explanation  for  failing  to  investigate  this 
theme,  we  are  confident  that  appellant  was  not  pre¬ 
judiced. 

Appellate  Expert  Assistance 

[3] [4][5]  As  previously  noted,  appellant  seeks 
to  bootstrap  his  claim  of  ineffective  assistance  of 
trial  defense  counsel  with  a  request  that  the  Court 
of  Military  Review  *14  order  appointment  of  a  con¬ 
fidential  expert  to  his  appellate  team  to  assist  appel¬ 
late  defense  counsel  in  the  preparation  of  the  ap¬ 
peal. See  Mil.R.Evid.  502,  Manual  for 
Courts-Martial,  United  States,  1984;  cf.  United 
States  v.  Toledo,  25  MJ  270  (  CM  A  1987),  origin- 
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al  opinion  adhered  to  on  recon.,  26  MJ  104  (CMA), 
cert,  denied.  488  U.S.  889,  109  S.Ct.  220,  102 
L.Ed.2d  211  (1988).  The  Court  of  Military  Review 
declined. 

FN4.  Certainly  it  appears  from  paragraph  6 
of  the  affidavit  of  Lieutenant  Commander 
Nacev,  which  was  attached  to  the  motion 
for  appointment  of  an  expert,  that  he  was 
“ready,  willing  and  able  to  provide  the  re¬ 
quired  assistance.”  Furthermore,  his 
“present  duties  do  not  preclude  my  parti¬ 
cipation  on  behalf  of  Corporal  Tharpe.”  He 
was  “available  to  assist  in  his  appellate 
case.”  We  have  made  it  clear,  however, 
that  neither  an  accused  nor  his  or  her  coun¬ 
sel  may  simply  “commandeer”  a  military 
person  to  be  his  private  expert.  The  expert 
must  be  made  available  through  the  medi¬ 
um  of  a  request  via  the  appropriate  military 
chain  of  command.  United  States  v. 
Toledo,  25  MJ  270,  276  (  CMA  1987), 
opinion  adhered  to  on  recon.,  26  MJ  104 
(CMA),  cert,  denied,  488  U.S.  889,  109 
S.Ct.  220,  102  L.Ed.2d  211  (1988). 
“Otherwise,  an  accused  could  arbitrarily 
commandeer  a  valuable  government  em¬ 
ployee  without  appropriate  considerations 
of  availability,  priority  of  missions,  or  oth¬ 
erwise.”  26  MJ  at  105.  See  RCM  703(d), 
Manual  for  Courts-Martial,  United  States, 
1984. 

For  the  very  same  reasons  that  a  military 
accused  or  defense  counsel  cannot  com¬ 
mandeer  a  government  employee 
without  an  appropriate  decision  being 
made  through  the  appropriate  chains  of 
command,  a  military  judge  or  an  appel¬ 
late  court  ordinarily  should  not  reach  out 
and  designate  a  particular  person  as  an 
expert  witness  in  a  case.  But  cf.  United 
States  v.  True,  28  MJ  1  (CMA  1989).  It 
is  clear,  however,  that  military  judges 
have  the  power  to  ensure  that  experts 


will,  in  appropriate  cases,  be  provided. 
But  only  in  an  extraordinary  case  would 
the  military  judge  (or  appellate  court)  or¬ 
der  that  a  particular  expert  be  appointed. 
United  States  v.  Garries,  22  MJ 
288(CMA),  cert,  denied,  479  U.S.  985, 
107  S.Ct.  575,  93  L.Ed.2d  578  (1986); 
United  States  v.  True,  28  MJ  1057 
(NMCMR  1989).  Judicial  abatement  of 
the  proceedings  until  command  authorit¬ 
ies  make  an  adequate  expert  available  is 
usually  an  equally  effective  remedy. 
United  States  v.  True,  28  MJ  at  4. 

As  we  have  acknowledged,  “It  is  well  estab¬ 
lished  that,  upon  a  proper  showing  of  necessity,  an 
accused  is  entitled  to  the  assistance  of  an  expert  to 
aid  in  the  preparation  of  his  defense.”  United  States 
v.  Burnette,  29  MJ  473,  475(CMA),  cert,  denied, 
498  U.S.  821,  1 1 1  S.Ct.  70,  1 12  L.Ed.2d  43  (1990); 
see  Ake  v.  Oklahoma,  470  U.S.  68,  105  S.Ct.  1087, 
84  L.Ed.2d  53  (1985);  United  States  v.  Van  Horn. 
26  MJ  434  (CMA  1988).  We  have  not  limited  ex¬ 
pert  assistance  to  the  trial  of  a  case.  Experts  have 
also  been  made  available  to  assist  counsel  in  pre¬ 
paring  an  appropriate  appeal.  United  States  v. 
Curtis,  31  MJ  395  (Daily  Journal  CMA  1990). 

Regarding  appellant's  showing  of  necessity,  he 
cites  three  areas  in  which  he  hopes  the  expert  would 
be  of  assistance  in  establishing  the  inadequacy  of 
his  trial  representation.  First,  appellant  hopes  to 
bolster  his  contention  that  trial  defense  counsel's 
representation  was  inadequate  in  failing  to  present 
evidence,  in  mitigation  of  sentence,  which  sugges¬ 
ted  that  appellant  was  a  victim  of  child  sexual  ab¬ 
use.  In  that  regard,  appellant  asserts,  the  expert 
could  review  in  confidence  the  as-yet-privileged 
portions  of  the  psychiatric  and  psychological  tests 
and  reports  currently  in  defense  hands.  Thus  armed, 
the  expert  could  suggest 

what  evidence  of  appellant's  history  of  abuse 
which  was  available  to  trial  defense  counsel 
should  have  been  presented,  what  impact  appel¬ 
lant's  own  abuse  played  on  the  offenses  for  which 
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appellant  was  charged  and  convicted,  what  ques¬ 
tions  should  have  been  asked  of  the  government 
expert,  and  what  possible  impact  this  evidence 
might  have  had  on  the  trier  of  fact. 

Final  Brief  at  12.  In  addition,  appellant  wants 
the  expert  to  be  able  to  interview  him  in  confid¬ 
ence. 

Second,  appellant  asserts  that  trial  defense 
counsel  may  have  been  inadequate  in  failing  to  in¬ 
vestigate  and  present  an  issue  regarding  appellant's 
mental  responsibility.  Appellant  argues  that  a  ques¬ 
tion  of  mental  responsibility,  hence  presumably  tri¬ 
al  defense  counsel's  inadequacy  in  failing  to  press 
same,  arose  from  the  testimony  of  a  *15  govern¬ 
ment  expert  on  sentencing  that  child  sexual  abusers' 
behavior  is  “something  they  don't  have  control 
over.”  The  expert  described  it  as  an  “addiction.”  Fi¬ 
nal  Brief  at  12.  [Though  we  disagree  that  this  par¬ 
ticular  testimony  implicated  the  defense  of  mental 
responsibility,  see  RCM  916(k)(l),  Manual,  supra, 
we  will  construe  the  gist  of  appellant's  contention 
to  be  that  trial  defense  counsel's  performance  was 
subpar  in  failing  generally  to  investigate  or  raise 
mental  responsibility  as  a  defense.] 

[6]  Appellate  counsel's  third  contention  turns 
out  to  be  a  mere  reassertion  of  the  first  conten¬ 
tion — that  trial  defense  counsel's  failure  “to  fully 
develop  the  issue  of  the  impact  of  appellant's  own 
victimization  on  the  present  offense”  had  an  ad¬ 
verse  impact  on  “sentence  appropriateness.”  Final 
Brief  at  13.  Based  on  these  attempted  justifications, 
we  must  agree  with  the  Court  of  Military  Review 
that  the  need  for  a  confidential  expert  is  not  estab¬ 
lished. 

The  issue  before  us  is  not  whether  there  is,  or 
may  be  developed,  some  new  opinion  evidence  that 
appellant  was  actually  abused  as  a  child  or  lacked 
mental  responsibility.  The  question  is  whether  trial 
defense  counsel  made  a  valid  tactical  decision,  giv¬ 
en  the  information  and  options  available.  Trial  de¬ 
fense  counsel's  decision  is  not  rebutted  by  dredging 
up  some  new  evidence  supporting  appellant's  be¬ 


lated  contention.  This  is  not  a  new  trial  on  the  mer¬ 
its  smuggled  into  the  appellate  process.  New  trials 
are  governed  by  RCM  1210.  See  United  States  v. 
Parker,  36  MJ  269  (CMA  1993).  Inquiries  into  ap¬ 
pellant's  mental  condition  are  governed  by  RCM 
706. 


The  circumstances  of  this  case  are  very  differ¬ 
ent  from  those  in  Toledo,  where  defense  counsel, 
prior  to  trial,  got  a  military  psychologist  to  agree  to 
make  a  confidential  assessment  of  the  accused's 
mental  status  before  the  defense  decided  whether  to 
request  a  formal  inquiry  into  the  accused's  mental 
status.  See  RCM  706.  Based  on  the  results  of  that 
spot  check,  the  defense  elected  to  forgo  the  RCM 
706  inquiry,  and  they  did  not  present  a  mental  re¬ 
sponsibility  defense. 

Later,  at  trial,  Toledo  propounded  a  rather  elab¬ 
orate  testimonial  explanation  of  the  events  on  the 
evening  in  question,  testimony  which  he  hoped 
would  persuade  the  factfinder  to  acquit  him.  In  re¬ 
buttal,  the  Government  called  to  the  stand  the  psy¬ 
chologist  who  had  previously  examined  the  ac¬ 
cused.  Upon  court  order,  the  witness  related,  inter 
alia,  certain  statements  made  by  appellant  to  the 
psychologist  that  seemed  to  contradict  appellant's 
trial  account  of  the  events  on  the  evening  in  ques¬ 
tion.  Toledo  did  not,  at  trial,  argue  that  the  psycho¬ 
logist's  services  fell  within  the  attorney-client  priv¬ 
ilege,  and  we  did  not  deem  them  such  under  the  cir¬ 
cumstances.  25  MJ  at  276.  Had  the  accused  asser¬ 
ted  a  need  for  expert  assistance  to  prepare  for  the 
court 
have 

FN5.  As  in  federal  law,  there  is  no  physi¬ 
cian-patient  or  psychotherapist-patient 
privilege  in  the  military.  However, 
Mil.R.Evid.  502  Manual,  supra,  provides: 

A  client  has  a  privilege  to  refuse  to  dis¬ 
close  and  to  prevent  any  other  person 
from  disclosing  confidential  communica¬ 
tions  made  for  the  purpose  of  facilitating 
the  rendition  of  professional  legal  ser- 


-martl%h5< 


lowever,  we  indicated  > 
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vices  to  the  client,  (1)  between  the  client 
or  the  client's  representative  and  the 
lawyer  or  the  lawyer's  representative,  (2) 
between  the  lawyer  and  the  lawyer's  rep¬ 
resentative,  (3)  by  the  client  or  the  cli¬ 
ent's  lawyer  to  a  lawyer  representing  an¬ 
other  in  a  matter  of  common  interest,  (4) 
between  representatives  of  the  client .  or 
between  the  client  and  a  representative 
of  the  client,  or  (5)  between  lawyers  rep¬ 
resenting  the  client. 

(Emphasis  added.) 

“A  ‘representative’  of  a  lawyer  is 
[defined  as]  a  person  employed  by  or  as¬ 
signed  to  assist  a  lawyer  in  providing 
professional  legal  services.”  Mil.R.Evid. 
502(b)(3).  No  definition  of 
“representative  .  of  the  client”  is 
provided.  However,  given  an  adequate 
showing  of  need,  we  have  indicated  that 
a  psychotherapist  would  seem  to  fit 
within  this  rule.  United  States  v.  Toledo, 
25  MJ  at  276  and  26  MJ  at  105. 

Here,,  in  contrast,  the  formal  evidentiary  phase  of 
the  court-martial  has  passed.  Appellate  defense 
counsels'  mission  is  to  show  that  trial  defense  coun¬ 
sel's  election  of  strategy  was  deficient.  Yet  trial  de¬ 
fense  *16  counsel's  assertion  that  appellant's  own 
statements  precluded  this  belated  mitigation  theory 
stands  unrebutted.  The  professional  opinions  of  an 
expert  directly  (or,  indirectly,  through  the  argument 
of  counsel)  on  the  quality  of  trial  representation  or 
on  other  approaches  that  might  have  been  taken  are 
not  presently  germane.  Thus,  the  Court  of  Military 
Review  can  hardly  have  erred  in  failing  to  appoint 
Dr.  Nacev  as  a  confidential  advisor  to  pursue  those 
matters.  Moreover,  it  is  clear  what  trial  defense 
counsel  did  or  did  not  do.  The  Court  of  Military  Re¬ 


view  did  not  need  expert  opinion  to  tell  them  that. 

[7]  Notwithstanding  the  Court  of  Military  Review's 
refusal  to  appoint  a  confidential  advisor,  appellate 
defense  counsel  has  launched  an  impressive  attack 
on  trial  defense  counsel.  It  is  unclear  whether  ap¬ 
pellate  counsel  availed  themselves  of  the  non- 
confidential  advice  of  Lieutenant  Commander 
Nacev  in  formulating  their  appellate  argument.  It  is 
clear,  however,  as  noted  earlier,  that  the  tactics  em¬ 
ployed  by  the  trial  lawyer  were  well  within  those 
recognized  as  acceptable  in  the  legal  community. 
The  fact  that  appellate  defense  counsel  have  now 
conceived  a  different  trial  tactic  from  the  one  used 
at  trial  does  not  mean  that  the  lawyer  at  trial  was  in¬ 
effective.  United  States  v.  DiCupe,  21  MJ  440 
(CMA),  cert,  denied,  479  U.S.  826,  107  S.Ct.  101, 
93  L,Ed.2d  52  (1986). 

We  are  satisfied  that  the  Court  of  Military  Review 
had  ample  information  to  decide  whether  the  find¬ 
ings  and  sentence  in  this  case  were  correct  in  fact 
and  law.  Art.  66.  We  have  carefully  reviewed  the 
entire  record  of  trial  and  the  allied  papers,  including 
the  affidavit  of  appellant's  trial  defense  counsel, 
and  we  conclude  that  appellant  was  not  denied  ef¬ 
fective  assistance  of  counsel  at  trial.  In  addition, 
even  though  the  appropriateness  of  an  order  of 
“confidentiality”  has  not  been  shown,  we  are  satis¬ 
fied  that  the  lack  of  such  protection  did  not  hinder 
the  legitimate  preparation  of  this  appeal. 

The  decision  of  the  United  States  Navy-Marine 
Corps  Court  of  Military  Review  is  affirmed. 

Chief  Judge  SULLIVAN  and  Judges  CRAWFORD 
and  GIERKE  concur. 
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IX.  SFLF-DFSCRIPTION  CHECKLIST:  CHECK  ALL  ITEMS  THAT  DESCRIBE  YOU 
In  the  PA5T  (childhood  and  adolescence)  and  PRESENT  (adulthood  &  recently): 
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to  focus  sway  from  all  his  past  attempts  at  therapy  and  to  stress  his 
few  good  military  traits,  his  remorse  and  ^vis,  willingness  to  seek  help. 

WITNESS  the  following  signature  this  31st  day  of  July.  1991. 


With  the  United  States  Armed  Forces 
At  Quantico,  Virginia 

I,  Major  Donald  L.  Dodgers,  the  undersigned  officer,  do  hereby 
certify  that  on  this  31st  day  of  July.  1991,  before  me,  personally 
appeared  Captain  Michael  J.  Keegan,  USMC,  0165085Z5,  whose  home 
address  is  Quarters  <4425B,  MCCDC .  Quantico,  Virginia  22134,  and  who 
is  known  to  me  to  be  a  Captain  in  the  U.  S.  Marine  Corps,  and  to  be 
the  identical  person  who  is  described  in,  whose  name  is  suscrlbed  to, 
and  who  signed  and  executed  the  foregoing  affadavit.  I  do  further 
certify  that  I  am  at  the  date  of  this  certificate  a  commissioned 
officer  of  the  grade,  branch  of  service,  and  organization  stated  below 
in  the  active  service  of  the  United  States  Armed  Forces ,  that  by 
statute  no  seal  is  required  on  this  certificate,  and  that  the  same  is 
executed  in  my  capacity  as  a  Judge  advocate  under  authority  granted  to 
me  by  Article  136,  UCMJ. 


Kona  1 d  L.  Kodgers 

174  4 8  2198,  Major,  USMC 

OSJA.  MCCDC.  Quantico,  VA . 


*21  APPENDIX  C 


©  2013  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


illlllii 


o 


38  M.J.  8 

(Cite  as:  38  M.J.  8) 


© 


*22 


©  2013  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


c 


9 


38  M.J.  8 

(Cite  as:  38  M.J.  8) 


*23 


©  2013  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


O 


9 


Page  17 


38  M.J.  8 

(Cite  as:  38  M.J.  8) 


*24 


©  2013  Thomson  Reuters.  No  Claim  to  Orig.  US  Gov.  Works. 


Q 


9 


Page  18 


38  M.J.  8 

(Cite  as:  38  M.J.  8) 


*25  WISS,  Judge  (dissenting): 

I  believe  that  the  majority  has  overlooked  cer¬ 
tain  critical  issues  that  are  presented  in  the  two 
questions  before  us  and,  as  a  result,  has  missed  an 
opportunity  to  provide  decisional  guidance  on  an 
important  question  involving  appellate  substantive 
and  procedural  rights.  Therefore,  I  must  dissent 


from  that  opinion  and  its  affirmance  of  the  decision 
below. 

I 

Appellant  faced  life  in  prison  on  multiple 
charges  of  despicable  sexual  misconduct  over  3 
years  with  his  young  stepdaughter  who,  at  the  time 
of  trial,  was  only  10  years  old.  After  findings  had 
been  entered  on  appellant's  pleas  of  guilty,  the  only 
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evidence  that  defense  counsel  presented  in  appel¬ 
lant's  behalf  during  sentencing  proceedings  had  to 
do  with  appellant's  good  military  charac¬ 
ter — nothing  at  all  to  help  explain  his  misconduct, 
as  aberrant  as  it  was. 

Notwithstanding,  defense  counsel's  sentencing 
plea  was  that  appellant  needed  extended  therapy, 
not  extended  confinement.  Not  surprisingly, 
however,  the  military  judge  was  not  responsive  and, 
instead,  sentenced  appellant  to  75  years'  confine¬ 
ment  (subsequently  reduced  by  the  convening  au¬ 
thority,  pursuant  to  a  pretrial  agreement,  to  12  1/2 
years). 

When  the  case  reached  the  Court  of  Military 
Review,  appellate  defense  counsel  reviewed  the  re¬ 
port  of  a  pretrial  sanity  board  that  had  considered 
appellant's  mental  status  under  RCM  706,  Manual 
for  Courts-Martial,  United  States,  1984.  This  re¬ 
view  led  her  to  request  trial  defense  counsel's  case 
file,  in  which  she  noticed  several  psychiatric  and 
psychological  reports  that  contained  references  to 
sexual  disorders  and  to  appellant's  possibly  having 
been  a  victim  of  childhood  sexual  abuse. 

For  instance,  just  3  days  before  this  court- 
martial,  a  psychological  evaluation  of  appellant  that 
had  been  prepared  by  Dr.  Stubbs,  a  psychologist 
who  had  examined  appellant  at  the  request  of  the 
defense,  contained  this  statement:  “While  he  denied 
conscious  knowledge  of  any  molest  of  his  own 
there  is  strong  support  both  in  the  interview  and  the 
testing  data  to  forward  the  hypothesis  that  he  was 
the  victim  of  some  significant  physical,  emotional 
and  sexual  abuse.”  A  year  earlier — on  August  5, 
1988 — the  psychiatric  department  of  Naval  Hospit¬ 
al,  Camp  Pendleton,  did  an  evaluation  on  appellant 
in  which  he  had  checked  off  “sexually  abused”  as 
one  of  his  “past”  experiences. 

Appellate  defense  counsel  found  herself  in  a 
quandary  concerning  what,  if  anything,  these  ma¬ 
terials  might  suggest  regarding  effectiveness  of  trial 
defense  counsel's  representation  during  the  sen¬ 
tence  proceedings.  She  was  aware  of  the  frequently 


observed  point  that  a  significant  factor  in  the  back¬ 
ground  of  most  child  sexual  abusers  is  their  own 
FN1 

abuse  as  a  child.  As  a  non-expert  in  the  medic¬ 
al  field,  however,  counsel  felt  unqualified  to  inter¬ 
pret  much  of  the  testing  data  which  she  came  across 
or  to  comprehend  significant  parts  of  the  evaluation 
reports  or  to  understand  what  appeared  to  be  incon¬ 
sistencies  in  testing  results. 

FN1.  See,  e.g..  Note,  A  Matter  of  Trust:  In¬ 
stitutional  Employer  Liability  for  Acts  of 
Child  Abuse  by  Employees,  33  William  & 
Mary  L.Rev.  1295,  1298  n.25  (Summer 
1992)  (“In  general,  abused  children  be¬ 
come  abusive  and  dysfunctional  adults.”), 
citing  T.  Reidy,  “The  Aggressive  Charac¬ 
teristics  of  Abused  and  Neglected  Chil¬ 
dren,”  Child  Abuse:  Commission  and 
Omission  471  (J.  Cook  and  R.  Bowles  eds., 
1980);  Hagen,  Tolling  the  Statute  of  Limit¬ 
ations  for  Adult  Survivors  of  Child  Sexual 
Abuse,  76  Iowa  L.Rev.  355,  359-60 
(Jan. 1991)  (“Sexually  victimized  children 
often  continue  the  cycle  of  sexual  abuse  in 
their  adult  lives  by  marrying  abusive 
spouses  or  by  victimizing  their  own  chil¬ 
dren.”  (footnote  omitted)),  citing  J.  Renvo- 
ize,  Incest:  A  Family  Pattern  90  (1982) 
(child  incest  victims  have  “strong  likeli¬ 
hood”  of  themselves  becoming  adult  incest 
abusers);  R.  Flowers,  Children  and 
Criminality:  The  Child  as  Victim  and  Per¬ 
petrator  92  (1986)  (abused  children  be¬ 
come  abusive  adults). 

Most  importantly,  she  felt  professionally  un¬ 
equipped  to  evaluate  this  material,  some  of  which 
seemed  to  suggest  an  important  factor  that  might 
have  offered  some  psychological  explanation  for 
appellant's  deviant*26  conduct  that,  in  turn,  might 
have  had  relevance  in  the  determination  of  appel¬ 
lant's  sentence — namely,  appellant's  own  sexual 
victimization  as  a  child.  Counsel  was  mindful  of 
her  responsibilities  as  an  officer  of  the  court  not  to 
raise  frivolous  issues  that  lack  substantial  founda- 
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tion,  as  well  as  a  concern  to  not  treat  lightly  an  al¬ 
legation  of  professional  ineffectiveness  against  a 
colleague.  She  believed  that,  unless  she  received 
expert  assistance  in  evaluating  the  medical  materi¬ 
als,  she  would  be  unable  to  responsibly  determine 
whether  she  should  raise,  on  appellant's  behalf  in 
the  Court  of  Military  Review,  an  issue  questioning 
the  adequacy  of  trial  representation. 

Based  on  her  study  of  this  Court's  opinion  in 
United  States  v.  Toledo,  25  MJ  270  (  1987),  opin¬ 
ion  adhered  to  on  recon,,  26  MJ  104,  cert,  denied, 
488  U.S.  889,  109  S.Ct.  220,  102  L.Ed.2d  211 
(1988),  and  the  opinion  of  the  Navy-Marine  Corps 
Court  of  Military  Review  in  United  States  v. 
Huerta,  31  MJ  640,  643  n.l  (1990),  counsel  be¬ 
lieved  that  she  “must  first  seek  assistance  from  gov¬ 
ernment  resources  in  the  local  area.  This  [she]  pro¬ 
ceeded  to  do....”  She  began  by  calling  the  Com¬ 
mand  Staff  Judge  Advocate  at  Naval  Hospital, 
Bethesda,  “to  see  if  anyone  on  the  hospital  staff 
was  qualified  in  child  sexual  abuse  cases.”  She  was 
given  the  name  of  one  psychologist  who  then  was 
on  staff  at  the  hospital.  However,  after  conversing 
with  that  doctor  and  telling  him  “the  non- 
confidential”  aspects  of  the  case,  the  doctor  told 
tounsel  “that  he  did  not  feel  qualified  to  give  [her] 
the  required  assistance.”  He,  in  turn,  gave  her  the 
names  of  three  psychologists  “whom  he  felt  were 
more  qualified.” 

The  first  of  these  three,  because  of  her  position 
with  a  local  foundation,  informed  counsel  that  she 
was  “not  available  for  consultations....”  Counsel 
was  unable  to  reach  the  second  one  when  she  tele¬ 
phoned.  She  did,  however,  have  more  luck  with  the 
third — Lieutenant  Commander  Vladimir  Nacev, 
who  then  was  assigned  to  the  Navy's  Family  Ad¬ 
vocacy  Program  in  Washington,  D.C.  Defense 
counsel  makes  these  representations  about  Dr. 
Nacev's  potential  contribution  to  her  dilemma: 

My  discussions  with  LCDR  Nacev  have  con¬ 
vinced  me  that  he  has  sufficient  experience  in  the 
area  of  child  sexual  abuse  to  enable  him  to 
provide  the  consultation  I  require.  LCDR  Nacev 


informs  me  he  is  available  and  willing  to  assist 
me,  however,  until  he  is  allowed  to  review  the 
confidential  psychological  testing  data  and  re¬ 
ports,  he  is  unable  to  answer  my  specific  con¬ 
cerns. 

Naturally,  counsel  had  concerns  about  reveal¬ 
ing  confidential  material — as  well  as  engaging  in 
candid,  confidential  conversations  with  Dr. 
Nacev — without  the  blessing  of  some  authority  who 
could  assure  her  that  her  use  of  this  government 
personnel  resource  was  permissible  and  that  their 
exchanges  would  be  confidential.  United  States  v. 
Toledo,  supra,  teaches  the  risks  that  defense  coun¬ 
sel  run  in  that  regard,  given  the  absence  of  a  doctor- 
patient  privilege  in  the  Military  Rules  of  Evidence. 

Accordingly,  counsel  prudently  believed  that 
she  needed  a  determinative  decision  from  an  appro¬ 
priate  authority  that  she  was  entitled  to  use  of  a 
government  resource  for  expert  assistance,  see  25 
MJ  at  276,  and  that  her  use  would  be  within  the 
scope  of  the  lawyer-client  privilege  under 
Mil.R.Evid.  502(a),  Manual,  supra.  She  reasonably 
viewed  this  as  preferrable  to  simply  striking  out  on 
her  own,  unsupported  with  official  sanction,  to 
commandeer  a  government  resource  and  run  the 
risk  that,  later,  an  appellate  court  might  conclude 
that  she  acted  improperly  and,  so,  the  confidences 
may  be  pierced.  After  all,  this  very  Court  has 
warned  that  “  a  servicemember  has  no  right 
simply  to  help  himself  to  government  experts 
and  bring  them  into  the  attorney-client  relation¬ 
ship,  bypassing  the  proper  appointing  authorit¬ 
ies.”  25  MJ  at  276. 

Thus,  she  turned  to  the  Court  of  Military  Re¬ 
view  and  asked  for  an  order  for  expert  assistance 
and  for  confidentiality.  She  did  so,  relying  on  the 
following  language  from  footnote  1  of  the  Huerta 
opinion  out  of  that  same  court  less  than  3  months 
earlier: 

*27  To  obtain  expert  assistance  prior  to  the  refer¬ 
ral  of  charges  to  a  court-martial,  we  believe  that 
although  it  may  be  cumbersome,  defense  counsel, 
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at  a  minimum,  must  demonstrate  to  the  conven¬ 
ing  authority  that  (1)  working  through  their  own 
resources,  they  have  exhausted  the  possibilities 
for  Government  assistance  within  their  particular 
geographic  location,  (2)  establish  that  their  fur-r 
ther  communication  with  a  potential  Government 
expert  assistant  would  necessarily  compromise 
client  confidences,  and  (3)  formally  request  of 
the  convening  authority,  with  the  proper  showing 
of  necessity  and  relevance,  that  the  expert  assist¬ 
ance  provided  be  rendered  under  an  order  of  con¬ 
fidentiality.  Once  charges  have  been  referred  to 
trial,  application  for  expert  assistance  may  be 
made  to  the  military  judge,  followed  by  a  de¬ 
fense-requested  continuance  to  prepare  for  trial 
with  that  assistance. 

Extrapolating  from  that  language,  the  Court  of 
Military  Review  seemed  to  counsel  to  be  the  appro¬ 
priate  authority  from  whom  to  seek  a  determination 
both  that  she  was  entitled  to  a  government  resource 
for  expert  assistance  and  that  her  relations  with  that 
resource  would  be  confidential  within  the  confines 
of  the  lawyer-client  privilege. 

The  Court  of  Military  Review,  however,  denied 
her  motion  after  oral  argument  thereon  and  denied, 
as  well,  her  motion  for  reconsideration  en  banc. 
Thereafter,  appellant  petitioned  this  Court  for  a  writ 
of  mandamus  to  order  the  Court  of  Military  Review 
to  issue  the  requested  order,  but  we  denied  the  peti¬ 
tion  without  prejudice  to  raise  the  matter  in  the  nor¬ 
mal  course  of  appellate  review. 

At  that  point,  appellate  defense  counsel  pro¬ 
ceeded  as  best  she  could,  raising  in  her  brief  in  the 
Court  of  Military  Review  the  issues  on  which  she 
had  sought  expert  assistance  to  evaluate  whether 
they  should  be  raised  and,  if  so,  how.  As  is  clear  by 
now,  however,  her  efforts  were  unsuccessful,  for 
the  Court  of  Military  Review  affirmed  the  convic¬ 
tions  and  the  approved  sentence. 

II 

In  this  Court,  appellate  defense  counsel  has 
carried  on  with  her  efforts  to  convince  appellate  au¬ 


thorities  that  appellant  received  inadequate  repres¬ 
entation  during  his  trial  proceedings.  As  well,  she 
confesses  that  she  is  hampered  in  carrying  her  bur¬ 
dens  in  that  regard  by  the  absence  of  expert  assist¬ 
ance,  and  so  she  has  raised,  too,  the  question 
whether  the  Court  of  Military  Review  erred  in 
denying  her  motion  for  assistance  and  for  confiden¬ 
tiality.  The  majority  has  turned  a  cold  shoulder  to 
both  issues.  In  doing  so,  however,  I  believe  that 
several  aspects  of  the  opinion  overlook  certain  real¬ 
ities  of  appellate  practice  from  the  viewpoint  of  the 
practitioner. 

A 

1  will  write  only  briefly  as  to  the  first  issue,  re¬ 
lating  to  effectiveness  of  representation  during  the 
trial  proceedings,  in  part  because  I  do  not  believe 
that  that  issue  is  fully  ripe  for  our  consideration,  see 
this  opinion,  infra.  I  minimally  discuss  this  issue 
only  to  the  extent  necessary  to  establish  the  frame¬ 
work  within  which  to  consider  why  appellate  de¬ 
fense  counsel  believed  it  was  necessary  to  obtain 
expert  assistance  to  help  her  in  connection  with  that 
issue. 

Appellant  claims  that  trial  defense  counsel  was 
negligent  in  his  representation  in  this  respect:  Al¬ 
though  counsel  had  in  his  case  file  docu¬ 
ments — including  the  glaring  report  from  Dr. 
Stubbs,  a  portion  of  which  I  quoted  earlier  (38  MJ 
at  27) — that  contained  suggestions  that  appellant 
had  been  the  victim  of  child  sexual  abuse,  counsel^ 
apparently  neither  noticed  those  suggestions 
nor,  of  course,  investigated  their  *28  potential  im¬ 
portance.  See  United  States  v.  Scott,  24  MJ  186 
(CMA  1987).  This  focus  on  what  is  the  precise 
nature  of  appellant's  complaint  against  his  trial  de¬ 
fense  counsel  points  up  a  critical  defect  in  the  ma¬ 
jority's  use  here  of  the  usual  practice  of  not  second- 
guessing  reasonable  tactical  decisions  by  defense 
counsel.  It  would  seem  that  the  decision  not  to  pur¬ 
sue  the  potential  use  of  appellant's  childhood  exper¬ 
iences — either  because  they  ultimately  could  not  be 
documented  satisfactorily  or  because  medically  it 
would  offer  insufficient  explanation  to  motivate  a 
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lenient  sentence — could  not  be  rubber-stamped  as 
tactically  reasonable  when  apparently  there  was  no 
decision  made  due  to  unawareness  of  what  was  in 
the  case  file. 

FN2.  The  majority  challenges  my  basis  for 
representing  in  this  regard  the  nature  of  ap¬ 
pellant's  claim  and,  in  turn,  any  basis  of 
support  for  that  claim.  38  MJ  at  11.  As  to 
the  former,  it  is  quite  clear  from  appellant's 
brief:  “Trial  defense  counsel's  failure  to  re¬ 
cognize  and  investigate  the  issue  of  appel¬ 
lant's  history  of  childhood  sexual  abuse 
resulted  in  the  military  judge's  unaware¬ 
ness  of,  and  thus  inability  to  consider,  sig¬ 
nificant  extenuation  evidence.  This  consti¬ 
tuted  unreasonable  and  ineffective  repres¬ 
entation.”  Final  Brief  at  10  (emphasis  ad¬ 
ded).  As  to  whether  there  might  be  any 
support  for  such  a  claim  when  and  if  that 
claim  later  becomes  ripe  for  adjudication,  I 
simply  point  this  out:  In  the  affidavit  that 
he  furnished  to  rebut  the  attack  on  his  rep¬ 
resentation  in  the  Court  of  Military  Re¬ 
view,  trial  defense  counsel  detailed  his 
view  of  the  nature  of  and  the  vulnerabilit¬ 
ies  to  use  of  the  psychological  evidence 
that  was  in  his  case  file;  yet  he  never  men¬ 
tioned  the  matter  in  that  evidence  that  sug¬ 
gested  appellant's  possible  childhood  sexu¬ 
al  victimization.  Thus,  while  he  offers  ex¬ 
planation  for  not  using  aspects  of  that  evid¬ 
ence,  his  affidavit  offers  no  suggestion  that 
he  was  even  aware  of  the  matter  in  that 
evidence  that  appellant  has  focused  on  dur¬ 
ing  his  appeal. 

I  make  these  brief  comments  on  appellant's 
claim  of  ineffective  assistance  of  trial  defense 
counsel  only  to  bring  into  focus  my  differences 
with  the  majority's  view  of  that  claim  and  the  ap¬ 
propriate  analysis  of  it.  However,  I  do  not  believe 
that  that  issue  is  ripe  for  decision  now,  in  light  of 
appellate  defense  counsel's  assertion  that  she 
needed — and  impliedly  still  does  need — expert  as¬ 


sistance  upon  which  she  can  weigh  the  credibility 
of  such  an  issue  and,  if  credible,  upon  which  she 
can  frame  and  pursue  such  an  assertion  of  error. 

B 

“It  is  well  established  that  ...  an  accused  is  en¬ 
titled  to  the  assistance  of  an  expert  to  aid  in  the  pre¬ 
paration  of  his  defense”  and  that  the  standard  for 
when  such  an  expert  must  be  afforded  is  “upon  a 
proper  showing  of  necessity.”  United  States  v.  Bur¬ 
nette,  29  MJ  473,  475  (CMA),  cert,  denied,  498 
U.S.  821,  1 1 1  S.Ct.  70,  1 12  L.Ed,2d  43  (1990);  see 
Ake  v.  Oklahoma,  470  U.S.  68,  105  S.Ct.  1087,  84 
L.Ed.2d  53  (1985).  Moreover,  again  on  a  proper 
showing  of  necessity,  expert  assistance  in  prepara¬ 
tion  of  an  appeal  may  be  ordered.  See,  e.g.,  United 
States  v.  Curtis,  31  MJ  395  (Daily  Journal  CMA 
1990). 

It  is  imperative  to  state  with  clarity  what  truly 
is  in  issue  here:  Did  appellate  defense  counsel  make 
a  showing  of  necessity  for  expert  assistance  to  pre¬ 
pare  her  appeal;  and,  if  so,  what  was  the  proper  re¬ 
sponse  of  the  Court  of  Military  Review?  What  is 
not  in  issue  is  the  need  for  an  order  of  confiden¬ 
tially.  Once  a  court  of  law  orders  that  expert  assist¬ 
ance  is  necessary  to  prepare  a  case,  whether  at  trial 
or  on  appeal,  then  the  expert  becomes  a  part  of  the 
defense  team  and  is  as  enshrouded  by  the  lawyer-cli¬ 
ent  privilege  as  is  the  lawyer  herself.  See  United 
States  v.  Toledo,  supra  at  275-  76;  Mil.R.Evid. 
502(a). 

Recall,  however,  that  appellate  defense  coun¬ 
sel's  motion  was  not  limited  to  an  order  for  confid¬ 
entiality,  but  it  extended  also  to  an  order  for  provi¬ 
sion  of  expert  assistance.  Without  a  proper  author¬ 
ity's  ruling  that  the  defense  is  entitled  to  an  expert, 
counsel  would  not  seem  free  to  round  one  up, 
whether  that  expert  was  “  ‘ready,  willing,  and  able 
to  provide  the  required  assistance.’  ”  See  United 
Stales  v.  Toledo,  supra  at  276. 

Showing  of  Necessity 

In  United  States  v.  Burnette,  29  MJ  at  475,  this 
Court  stated:  “As  to  the  instant  case,  we  agree  that 
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very  little,  if  any,  showing  of  necessity  was  re¬ 
quired  to  entitle  the  defense  to  expert  assistance  in 
the  interpretation  of  drug  analyses.”  I  infer  from 
this  that,  at  least  where  complex,  technical,  scientif¬ 
ic  evidence  is  at  issue — material  that  is  well  outside 
the  usual  ken  *29  of  an  attorney — “necessity”  is 
shown  where  that  evidence  is  material  to  the  case. 

It  may  be  that  “necessity”  in  this  connection  is 
like  probable  cause — it  depends  on  a  variety  of 
factors  in  the  context  of  the  concrete  case  at  bar.  In 
addition  to  the  nature  of  the  problem  that  I  just 
mentioned,  some  additional  potentially  influential 
factors  that  come  to  mind  include  a  good-faith  rep¬ 
resentation  of  need  by  appellate  counsel  as  an  of¬ 
ficer  of  the  court,  the  bona  fide  appearance  of  an  is¬ 
sue  actually  in  the  case  for  which  the  expert  is  re¬ 
quested,  and  the  reasonableness  of  the  request  for 
assistance  (one  measure  of  which  might  be  whether 
a  prosecutor  who  had  such  a  piece  of  evidence  in 
his  hand  could  easily  call  up  an  expert  and  ask  what 
it  meant). 

I  believe  that,  against  these  guidelines,  neces¬ 
sity  was  demonstrated  to  the  Court  of  Military  Re¬ 
view.  Appellate  defense  counsel  contended  that  the 
issue  in  question  and  the  material  relating  to  it  was 
so  technical  and  complex  that  she,  as  a  non-expert 
in  the  field,  was  unable  to  comprehend  and  evaluate 
it.  Only  with  expert  assistance  could  she  apply  her 
legal  expertise  to  decide  whether  a  legitimate  ap¬ 
pellate  issue  was  presented  and  what  would  be  the 
most  successful  way  to  litigate  that  issue.  Without 
it,  she  was  shooting  in  the  dark. 

Response  of  the  Court  of  Military  Review 

It  is  the  charge  of  the  Court  of  Military  Review 
to  ensure  due  process  on  appeals  pending  before  it. 
Where  a  showing  of  necessity  for  expert  assistance 
in  the  prosecution  of  an  appeal  is  made  to  the  court, 
it  must  take  any  and  all  reasonable  steps  to  assure 
that  such  assistance  is  provided. 

Usually,  this  responsibility  will  be  satisfactor¬ 
ily  discharged  by  promulgating  an  order  directing 
appropriate  authorities  to  furnish  defense  counsel 


with  the  requisite  expert  assistance.  Counsel,  with 
such  an  order  in  hand,  then  has  all  she  needs  to  ob¬ 
tain  such  assistance  and  to  ensure  that  the  expert  is 
within  the  lawyer-client  privilege.  If  and  when 
counsel  is  rebuffed  in  her  efforts  to  seek  compli¬ 
ance  with  the  order,  however,  she  may  return  to  the 
Court  of  Military  Review  for  appropriate  relief.  Cf 
United  States  v.  True,  28  MJ  1,  4  (CMA  1989) 
(Military  judge  ordered  convening  authority  to 
provide  defense  with  expert  assistance;  when  con¬ 
vening  authority  refused,  military  judge  abated  the 
proceedings  in  accordance  with  RCM  703(d)). 

Ill 

On  the  basis  of  this  reasoning,  I  conclude  that 
the  refusal  of  the  Court  of  Military  Review  to  en¬ 
sure  necessary  expert  assistance,  as  appellate  de¬ 
fense  counsel  had  requested,  compromised  the  abil¬ 
ity  of  the  defense  to  properly  evaluate,  frame,  and 
litigate  the  issue  of  adequacy  of  trial  representation. 
I  would  set  aside  the  decision  of  the  Court  of  Milit¬ 
ary  Review  and  remand  the  case  to  that  court.  I 
would  direct  the  court  to  issue  whatever  order  was 
appropriate  consistent  with  these  views  in  order  to 
permit  appellate  defense  counsel  to  associate  with 
an  expert  to  assist  her  in  adequately  preparing  her 
appeal.  Then,  under  Article  66,  Uniform  Code  of 
Military  Justice,  10  USC  §  866,  counsel  could  file 
in  that  court  whatever  appellate  issues  that  seemed 
legitimate  in  light  of  that  consultation,  with  ulti¬ 
mate  opportunity  for  appellant  to  petition  for  re¬ 
view  by  this  Court  under  Article  67,  UCMJ,  10 
USC  §  867. 

CMA,  1993. 
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5-410.  Related  Rules 

a.  There  is  a  prohibition  on  holding  conflicting  financial  interests.  See  5  C.F.R.  2635.403 
(Reference  (d))  in  subsection  2-100  of  this  Regulation,  18  U.S.C.  208  (Reference  (c)),  and 

5  C.F.R.  2640  (Reference  (b))  in  subsection  5-200  of  this  Regulation,  above. 

b.  There  are  requirements  regarding  seeking  outside  employment.  See  5  C.F.R. 
2635.601-606  (Reference  (d))  in  subsection  2-100  of  this  Regulation  and  Chapter  8  of  this 
Regulation. 

c.  There  is  a  prohibition  on  engaging  in  outside  employment  or  activities  that  conflict  with 
official  duties.  See  5  C.F.R.  2635.802  (Reference  (d))  in  subsection  2-100  of  this  Regulation. 

d.  There  are  limitations  on  certain  outside  activities  such  as  receipt  of  outside  earned  income 
by  certain  DoD  Presidential  appointees  or  nOn-career  DoD  employees,  service  as  an  expert 
witness,  participation  in  professional  associations,  teaching,  writing,  speaking,  or  fundraising. 

See  5  C.F.R.  2635.804-808  (Reference  (d))  in  subsection  2-100  of  this  Regulation. 

e.  There  is  a  prohibition  on  the  receipt  of  honoraria.  See  5  C.F.R.,  Part  2636  (Reference  (q)) 
in  subsection  3-100  of  this  Regulation. 

f.  There  are  prohibitions  on  the  misuse  of  official  position  such  as  improper  endorsements  or 
improper  use  of  non-public  information.  See  5  C.F.R.  2635.701-705  (Reference  (d))  in 
subsection  2-100  of  this  Regulation. 

g.  There  are  prohibitions  on  certain  post-Govemment  service  employment.  See  Chapter  9  of 
this  Regulation. 


SECTION  5.  REFERENCES 


5-500.  References 


(a)  Title  5,  Code  of  Federal  Regulations,  Part  2639,  "Interpretation  of  1 8  U.S.C.  209" 
[TO  BE  PUBLISHED] 

(b)  Part  2640  of¥&etitle  5,  Code  of  Federal  Regulations,  Part  2640,  "Interpretation  o 
18  U.S.C.- 2-08,"  current  edition 

(c)  Sections  201,  203,  205,  208  and  209  o/Title////e  18,  United  States  Code,  Sections 
201,203,205,208  and  209 

(d)  Part  2640  o/Title//7/e,  Code  of  Federal  I 
Conduct  for  Employees  of  the  Executive  Branch,"  current  edition 
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IN  THE  UNITED  STATES  ARMY 
FIRST  JUDICIAL  CIRCUIT 


UNITED  STATES 


v. 


)  RULING: 

)  ARTICLE  13,  UCMJ 


Headquarters  and  Headquarters  Company,  U.S. 
Army  Garrison,  Joint  Base  Myer-Henderson  Hall, 
Fort  Myer,  VA  22211 


MANNING,  Bradley  E.,  PFC 


U.S.  Army, 


) 

) 

) 

) 


)  DATED:  7  January  2013 

) 


On  27  July  2012,  the  Defense  filed  a  Motion  to  Dismiss  for  Unlawful  Pretrial  Punishment  in 
violation  of  Article  13,  UCMJ,  and  the  Fifth  and  Eighth  Amendments  to  the  U.S.  Constitution. 
Alternatively,  the  Defense  motion  requests  10  for  1  sentencing  credit  from  27  August  2010  -  20  April 
2011.  On  1 7  August  2012,  the  Government  filed  a  response  to  the  Motion  opposing  dismissal  and 
sentencing  credit  except  for  7  days  for  the  periods  of  6-1 1  August  2012  and  19-20  January  2012  where 
the  Marine  Corps  Brig  Quantico  (MCBQ)  Brig  Officer  (Brig  O)  maintained  the  accused  in  suicide  risk 
(SR)  status  after  a  medical  officer  opined  he  was  no  longer  considered  to  be  a  suicide  risk,  in  violation  of 
Secretary  of  the  Navy  Instruction  (SECNAVINST)  1640.9C,  Enclosure  1,  paragraph  5(d).  Supplemental 
briefs  were  filed  by  the  Defense  on  24  August  2012  and  by  the  Government  on  7  September  2012.  The 
Court  also  ordered  the  Government  to  produce  to  the  Defense  approximately  1400  emails  exchanged 
among  MCBQ  command  and  staff  and  higher  headquarters  during  the  period  of  the  accused’s 
confinement  at  MCBQ.  On  26  November  -  2  December,  5-7  December,  and  10-1 1  December  2012,  the 
parties  presented  testimony,  evidence,  and  argument  regarding  this  motion.  Having  received  the  briefs, 
heard  the  witnesses,  and  examined  the  emails  and  physical  evidence  presented  by  the  parties,  the  Court 
finds  and  rules  as  follows: 

FINDINGS  OF  FACT. 

Governing  Regulations  and  Relevant  Provisions. 

SECRETARY  of  the  Navy  Instruction  SECNAVIST  1640.9C  (3  January  2006). 

SECNAVINST  1640.9C  (3  January  2006)  governed  corrections  policy  for  the  Navy  and  the  Marine 
Corps  during  the  period  of  the  accused’s  confinement  as  a  pretrial  detainee  at  MCBQ  from  29  July  2010  — 
20  April  201 1 .  Relevant  portions  of  the  SECNAVINST  to  this  case  are  found  in  Enclosure  (1),  Chapter  4 
and  are  summarized  below.  The  SECNAVINST  governs  corrections  policy  for  both  post-trial  prisoners 
and  pretrial  detainees.  As  such,  some  of  the  provisions  must  be  read  to  apply  primarily  to  post-trial 
prisoners.  The  term  “prisoners”  includes  both  pre-trial  detainees  and  post-trial  prisoners. 

1.  Custody  Classification  Guidance.  The  purpose  of  custody  classification  is  to  establish  the  degree  of 
supervision  needed  for  control  of  individual  prisoners.  Custody  classification  provides  guidance  for 
supervision  of  prisoners  and  permits  establishment  of  security  measures  consistent  with  requirements  of 
the  individual.  The  SECNAVINST  recognizes  that  there  are  wide  variations  in  personality  and  mentality 
among  prisoners.  Where  there  is  fair  and  impartial  treatment,  prisoners  generally  present  no  serious 
disciplinary  problems.  Some  prisoners  are  deliberately  uncooperative;  some  have  personality  difficulties 
which  make  them  chronic  sources  of  trouble,  such  as  the  highly  aggressive  person  or  those  acutely 
depressed.  Efforts  must  be  made  to  identify  all  special  cases,  and  control  measures  instituted  to  ensure 
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the  safety  and  orderly  administration  of  the  confinement  facility.  An  objective  custody  classification 
process  which  addresses  the  characteristics  of  the  prisoners  shall  be  used  per  reference  (t);  the 
Correctional  Management  Information  System  (CORMIS)  electronic  equivalent  is  also  authorized. 

2.  Pretrial  Detainee  Custody  Classification.  Pretrial  detainees  receive  custody  classification  as  either 
Maximum  Security  (MAX)  or  Medium  In  (MDI). 

a.  Maximum  Custody  (MAX)  is  appropriate  for  detainees  who  require  special  custodial 
supervision  because  of  the  high  probability  of  escape,  [who]  are  potentially  dangerous  or  violent,  and 
whose  escape  would  cause  concern  of  a  threat  to  life,  property,  or  national  security.  Ordinarily,  only  a 
small  percentage  of  prisoners  shall  be  classified  as  MAX.  The  following  procedures  apply  to  prisoners 
classified  as  MAX  custody. 

(1)  Supervision  must  be  immediate  and  continuous.  A  Department  of  Defense  Form 
(DD)  509,  Inspection  Record  of  Prisoner  in  Segregation,  shall  be  posted  by  the  cell  door  and  appropriate 
entries  made  at  least  every  1 5  minutes. 

(2)  They  shall  not  be  assigned  to  work  details  outside  the  cell. 

(3)  They  shall  be  assigned  to  the  most  secure  quarters. 

(4)  MAX  prisoners  shall  wear  restraints  at  all  times  when  outside  the  maximum-security 
area  and  be  escorted  by  at  least  two  escorts. 

(5)  On  a  case-by-case-basis,  the  brig  officer  in  charge  may  authorize  additional  restraint 
for  movement  of  MAX  prisoners. 

b.  Medium  In  (MDI)  is  appropriate  for  detainees  who  present  security  risks  not  warranting 
MAX.  They  are  not  regarded  as  dangerous  or  violent.  The  following  procedures  apply  to  prisoners 
classified  as  MDI  custody. 

(1)  Supervision  shall  be  continuous  within  the  security  perimeter  and  immediate  and 
continuous  when  outside  the  security  perimeter  of  the  confinement  facility. 

(2)  They  shall  not  be  assigned  to  work  outside  the  security  perimeter. 

(3)  They  shall  wear  restraints  outside  the  security  perimeter  unless  the  Brig  0  directs 

otherwise. 

(4)  They  may  be  assigned  dormitory  quarters. 

c.  Differences  between  MAX  and  MDI  Custody  at  MCBQ  IAW  SECNAVINST  1640.9C. 

At  MCBQ,  all  detainees  regardless  of  custody  level  live  in  individual  cells  in  Special  Quarters  1 .  MAX 
detainees  may  not  work  outside  the  cell,  MDI  may.  MAX  detainees  wear  restraints  at  all  times  when 
outside  the  maximum  security  area  and  must  be  escorted  by  at  least  two  escorts.  MDI  detainees  wear 
restraints  outside  the  security  perimeter  unless  the  Brig  O  directs  otherwise.  Two  or  more  staff  members 
must  be  present  when  MAX  detainee  is  out  of  his  cell.  MAX  detainees  must  be  checked  every  15 
minutes  with  entries  posted  on  a  DD  509,  Inspection  Record  of  Prisoner  in  Segregation. 

(d)  Classification  Criteria.  Custody  classification  shall  be  based  on  amount  of  supervision  and 
restraint  each  prisoner  requires.  All  new  prisoners  except  those  specifically  deemed  to  be  serious 
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management  problems  (MAX),  shall  be  assigned  a  MDI  custody  classification  during  the  reception  phase. 
Ultra-conservative  custody  classification  results  in  a  waste  of  prisoner  and  staff  manpower.  Prisoners 
shall  be  placed  in  the  lowest  custody  classification  as  soon  as  possible. 

(1)  Non-all  inclusive  factors  considered  in  assessing  higher  custody  classifications 
(MAX  or  MDI):  (1)  assaultive  behavior;  (2)  disruptive  behavior;  (3)  serious  drug  abuse;  (4)  serious 
civil/military  criminal  record  (convicted  or  alleged);  (5)  low  tolerance  of  frustration;  intensive  acting  out 
or  dislike  of  the  military;  history  of  previous  escape(s);  (6)  pending  civil  charges/detainer  filed;  (7)  poor 
home  conditions  or  family  relationships;  (8)  mental  evaluation  indicating  serious  neurosis  or  psychosis; 
(9)  indication  of  unwillingness  to  accept  responsibility  for  personal  actions  past  or  present;  demonstrated 
pattern  of  poor  judgment;  (10)  length,  or  potential  length,  of  sentence. 

(2)  Non-all  inclusive  factors  indicating  lower  custody  classifications  (MDO,  MIN,  or  IC): 
(1)  clear  military  record,  aside  from  present  offense;  (2)  close  family  ties,  good  home  conditions;  (3) 
offense  charged  is  not  serious;  (4)  apparently  stable  mental  condition  (responsible  for  own  actions);  (5) 
indications  the  individual  wishes  to  return  to  duty;  (6)  comparatively  short  sentence  to  confinement, 
however  length  of  sentence  shall  not  be  an  overriding  factor;  (7)  behavior  during  a  previous  confinement; 
(8)  completion  of,  or  active  participation  in,  treatment  programs  or  groups. 

(3)  The  above  factors  are  indicators,  not  ironclad  rules.  The  Brig  O  shall  consider 
objective  based  overrides  where  applicable.  An  evaluation  of  all  phases  of  the  prisoner’s  performance 
shall  be  made  prior  to  each  custody  change.  The  Court  notes  the  SECNAVINST  refers  to  factors 
considered  in  higher  v.  lower  custody  classification.  Pretrial  detainees  are  not  eligible  for  Medium  Out 
(MDO),  Minimum  Custody  (MIN)  or  IC.  MCBQ  considered  lower  custody  classification  levels  to 
determine  whether  MDI  rather  than  MAX  custody  was  appropriate.  Per  the  SECNAVINST,  each  staff 
member  has  responsibility  for  passing  information  concerning  prisoners  to  the  proper  authority  in  the 
confinement  facility.  What  seems  to  be  a  bit  of  trivial  information  may  prove  to  be  significant  when 
coupled  with  other  information  on  hand.  Behavior  and  attitude  of  the  prisoner  in  the  berthing  area,  at 
work,  in  recreation,  and  in  a  classroom  provide  a  good  overall  indicator  of  problem  areas  and  adjustment 
progress.  Continuous  staff  evaluation  of  each  prisoner  cannot  be  overemphasized. 

3.  Special  Quarters  (SQ).  SQ  is  a  group  of  cells  used  to  house  prisoners  who  have  serious  adjustment 
problems,  create  anxiety  or  disruption  among  other  prisoners  in  the  general  population,  or  who  need 
protection  from  other  prisoners.  SQ  is  a  preventive  management  tool,  not  to  be  used  as  punishment, 
except  when  the  procedures  for  disciplinary  segregation  are  followed.  The  SECNAVINST  recognizes 
that  some  prisoners  require  additional  supervision  and  attention  due  to  personality  disorders,  behavior 
abnormalities,  risk  of  suicide  or  violence,  or  other  character  traits.  If  required  to  preserve  order,  the  Brig 
O  or,  in  his/her  absence,  the  Brig  Duty  Officers  (BDO)  or  Duty  Brig  Supervisors  (DBS)  may  authorize 
special  quarters  for  such  prisoners  for  the  purpose  of  control,  prevention  of  injury  to  themselves  or  others, 
and  the  orderly  and  safe  administration  of  the  confinement  facility.  A  hearing  to  determine  the  need  for 
continued  administrative  segregation  of  the  prisoner  shall  be  conducted.  This  hearing  may  be  by  board 
action  or  by  member  of  the  confinement  facility  appointed  in  writing  by  the  brig  officer  and  a  written 
recommendation  to  the  Brig  O  will  be  provided  within  72  hour  of  the  prisoner’s  entry  into  segregation. 

All  detainees  in  SQ  shall  be  under  continual  supervision,  sighted  at  least  once  every  15  minutes  by  a  staff 
member,  visited  daily  by  a  member  of  the  medial  department  and  the  Brig  O  with  daily  visits  by  a 
chaplain  encouraged.  As  with  MAX  custody  detainees,  DD  509  (Inspection  Record  of  Prisoner  in 
Segregation),  shall  be  used  to  document  visits.  Prisoners  assigned  to  SQ  shall  not  have  normal  privileges 
restricted  unless  privileges  must  be  withheld  for  reasons  of  security  or  prisoner  safety  (e.g.  suicide  risk). 
For  each  30  days  a  prisoner  is  retained  in  SQ,  the  C&A  board  shall  review  and  provide  a  recommendation 
to  the  Brig  O,  who  will  determine  and  certify  the  requirement  for  continuation  in  SQ.  A  segregated 
prisoner  shall  be  released  to  regular  quarters  as  soon  as  the  need  for  special  segregation  is  passed. 
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a.  Status.  Although  the  SECNAVIST  does  not  use  the  word  “status”,  Navy  and  MC  corrections 
staff  routinely  used  the  word  “status”  to  define  whether  a  detainee  is  within  the  general  population,  in 
administrative  segregation  (AS),  or  in  disciplinary  segregation  (DS). 

b.  AS.  The  SECNAVINST  defines  AS  to  be  the  involuntary  or  voluntary  separation  for  specific 
cause,  of  select  prisoners  from  the  general  prison  population  to  SQ  for  purposes  of  control,  preserving 
order,  prevention  of  injury  to  themselves  or  others,  and  for  the  orderly  and  safe  administration  of  the 
confinement  facility.  AS  must  be  authorized  by  the  Brig  O  or  in  his/her  absence,  DBO  or  DBS. 

c.  Suicide  Risk  (SR)  and  Prevention  of  Injury  (POI)  as  AS.  Both  SR  and  POI  are 
subcategories  of  AS.  POI  includes  prevention  of  injury  to  the  prisoner  and  to  staff.  The  decision  to  retain 
a  prisoner  on  POI  rests  with  the  Brig  O.  The  SECNAVINST  provides  that  for  behavior  and  custody 
problems,  on  rare  occasions,  it  may  be  necessary  to  confine  violent  prisoners  in  cells  without  furnishings 
to  prevent  them  from  injuring  themselves  or  others.  Such  a  measure  shall  be  used  only  upon  the  specific 
direction  of  the  Brig  O.  A  segregated  prisoner  shall  be  released  to  regular  quarters  as  soon  as  the  need  for 
special  segregation  is  passed.  There  is  no  additional  guidance  or  criteria  in  the  SECNAVINST  for  POI 
beyond  that  of  AS  nor  is  there  a  specific  requirement  for  mental  health  provider  input,  however,  the 
SECNAVINST  encourages  medical  officer  participation  in  the  C&A  board  where  practicable.  For  SR, 
the  SECNAVINST  states  in  relevant  part  that  prisoners  who  have  threatened  suicide  or  have  made  a 
suicidal  gesture  but  are  found  fit  for  confinement  and  prisoners  with  a  history  of  suicide  attempts  or  who 
are  considered  suicidal  may  be  placed  in  SQ  under  continuous  observation  while  in  the  category  of  SR. 
Such  prisoners  shall  be  immediately  referred  to  the  medical  department/clinical  services/  mental  health 
department  for  further  evaluation  and  appropriate  action.  The  Brig  O  may  direct  removal  of  the 
prisoner’s  clothing  when  deemed  necessary.  SR  prisoners  shall  be  physically  checked  every  5  minutes 
and  annotated  on  the  DD  509.  They  shall  not  be  permitted  to  retain  implements  with  which  they  could 
harm  themselves.  When  prisoners  are  no  longer  considered  to  be  SR  by  the  medical  officer,  they  shall  be 
returned  to  appropriate  quarters.  Thus,  unlike  POI  where  authority  to  continue  the  status  vests  in  the  Brig 
O,  the  SECNAVINST  gives  the  medical  officer  authority  to  determine  whether  and  when  to  remove  a 
prisoner  from  SR  status. 

d.  AS/SR/POI  and  MAX  Custody.  Although  there  are  required  15  minute  checks  for  both  AS 
and  MAX  Custody,  there  is  nothing  in  the  SECNAVINST  addressing  whether  MAX  custody 
classification  is  required  for  prisoners  assigned  to  SQ  under  AS/SR  or  AS/POI.  In  contrast,  paragraph 
5 105(e)  states  that  assignment  to  DS  does  not  automatically  warrant  a  reduction  to  MAX  custody  and 
paragraph  5105(e)(9)  states  that  prisoners  released  from  DS  shall  normally  be  placed  in  MDI  custody. 

The  C&A  board  reviews  custody  classification  and  continuation  in  SQ  as  AS/SR  or  AS/POI  as  separate 
determinations. 

4.  Classification  and  Assignment  (C&A)  Board.  The  C&A  board  establishes  an  individual  prisoner’s 
custody  classification  using  objective  classification/reclassification  procedures.  When  the  C&A  board 
determines  custody  classifications,  it  shall  be  composed  of  the  Brig  O  or  designate,  one  senior  staff 
member  from  security  and  one  from  programs,  and  any  other  members  appointed  by  the  Brig  O.  At 
consolidated  brigs,  a  mental  health  specialist  and  chaplain  shall  be  assigned.  Where  practicable,  and  not 
assigned  to  facility  staff,  representatives  from  outside  the  confinement  facility  such  as  a  psychologist  or 
chaplain,  may  be  appointed  to  the  board.  The  board  meets  at  least  weekly.  Prisoners  may  appear  before 
the  board.  The  C&A  board  uses  the  classification  criteria  described  above.  The  C&A  board  also  reviews 
SQ  prisoners  every  30  days.  The  C&A  board  may  be  reported  in  the  Correctional  Management 
Information  System  (CORMIS)  or  DD  Form  2711,  Initial  Custody  Classification;  DD  2711-1,  Custody 
Reclassification;  and  DD  2711-2,  Custody  Initial/Reclassification  Summary  Addendum.  When 
immediate  action  is  necessary,  the  Brig  O  may  make  changes  in  custody,  classification,  etc.  without  board 
action.  Changes  shall  be  part  of  the  agenda  for  the  next  C&A  Board. 


5.  Time  for  Sunshine/Recreation  Call.  The  SECNAVINST  does  not  use  the  term  “sunshine  call”.  It 
does  use  the  term  “recreation”  as  a  privilege.  A  privilege  is  defined  as  a  benefit  afforded  to  prisoners  over 
and  above  minimum  statutory  requirements.  Privileges  can  be  removed  for  rule  violations  but  only  after  a 
due  process  hearing  (e.g.  Discipline  and  Adjustment  (D&A)  Board.)  Privileges  often  include,  but  are  not 
limited  to:  commissary  visits,  phone  calls,  television,  radio,  movies,  recreation,  special  events,  and 
special  visits.  In  paragraph  5 105(e)(5)  addressing  policies  for  DS,  the  SECNAVINST  provides  that  a  one 
hour  exercise  period  shall  be  granted  daily  when  the  prisoner’s  behavior  is  satisfactory.  The 
SECNAVINST  is  silent  regarding  a  minimum  amount  of  exercise  period  for  non-DS  prisoners. 

6.  Visitation.  The  Brig  O  may  deny  visitation  for  good  cause,  (e.g.  civilian  or  military  protective  orders, 
legitimate  rehabilitative  interests,  and  good  order,  discipline,  and  security  of  the  facility).  Official,  Press 
and  Civilian  Visits  -  requests  for  general  visiting  of  the  confinement  facility  by  groups  or  individuals 
shall  be  coordinated  with  local  public  affairs  office  (PAO). 

MCBQ  Base  PCF  Order  P1640.1c,  1  July  2010. 

The  MCBQ  policies  largely  mirror  the  SECNAVINST.  Although  signed  by  CW04  Averhart  on  1  July 
2010  on  or  about  the  time  of  MCBQ  transfer  from  level  1  to  pretrial  detention  facility,  some  of  the 
policies  appear  to  address  post-trial  detainees  and  functioning  as  a  level  1  facility.  Relevant  differences 
or  supplements  in  comparison  with  the  SECNAVINST  are  set  forth  below. 

1.  Paragraph  2006  -  SQ.  MCBQ  has  36  single  occupancy  cells  SQ1  consisting  of  30  cells  and  SQ2 
with  6  cells.  All  cells  in  SQ  are  6’  wide,  8’  long,  and  8’  high.  SQ  cells  permit  inmates  to  converse  with 
and  be  seen  by  all  staff  members. 

2.  Paragraph  2007  -  Exercise/Recreation  and  Training.  Outdoor  exercise  areas  for  general  population 
will  be  provided,  to  ensure  that  prisoners  receive  at  least  one  hour  of  exercise  LAW  the  Plan  of  the  Day 
(POD)  or  PCF  Supervisor  or  CO  discretion.  An  additional  exercise  area  is  provided  for  those  prisoners 
within  the  population  who  cannot  participate  in  general  population  recreation  call  due  to  custody  or 
current  handling  requirements.  This  area  is  contained  within  the  locking  gate.  Prisoners  in  segregation 
will  receive  recreation  call  IAW  the  POD  and  their  handling  letter. 

3.  Paragraph  6004(1)  -  Classification  and  Assignment.  Maximum  Custody.  Prisoners  requiring 
special  custodial  supervision  because  of  the  higher  probability  of  attempted  escape  due  to  potential  length 
of  sentence  or  because  they  are  charged  with  a  dangerous  or  violent  offense  and  escape  would  cause 
concern  of  a  threat  to  life  or  property.  A  prisoner  may  be  designated  as  maximum  custody  because  they 
[sic]  have  been  determined  to  pose  a  threat  to  their  own  safety  or  another  individual’s  safety.  Ordinarily, 
only  a  very  small  percentage  of  prisoners  should  be  classified  as  maximum  custody. 

4.  Paragraph  6004(1  l)(d)  -  SQ/SR.  Those  prisoners  who  have  either  attempted  or  considered 
committing  suicide  will  be  assigned  to  MAX  custody.  Medical  Officer  Approval  Required:  When 
prisoners  are  no  longer  considered  to  be  suicide  risks  by  a  medical  officer  they  shall  be  returned  to 
appropriate  quarters  once  the  PCF  Commanding  Officer’s  approval  is  given.  The  Court  finds  the  PCF 
Commanding  Officer  is  the  Brig  O  at  MCBQ. 

5.  Paragraph  6004(1  l)(e).  SQ/POI.  Those  prisoners  who  have  given  an  indication  that  they  intend  or 
are  contemplating  harming  themselves  or  others  will  be  assigned  MAX  custody.  [The  Court  notes  that 
this  paragraph  is  not  consistent  with  paragraph  6004(1)  above  which  states  that  a  POI  prisoner  may  be 
considered  for  MAX  custody.] 
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6.  Paragraph  8031(a)  Authorized  Visitors.  States  the  same  as  the  SECNAVINST. 

Background  -  Prior  to  Accused’s  Transfer  to  Theatre  Confinement  Facility  Kuwait  on  31  May 

2010. 

1.  The  accused’s  Basic  Active  Service  Date  (BASD)  is  2  October  2007.  He  attended  basic  training  at 
Fort  Leonard  Wood,  Missouri.  On  28  March  2008,  in  his  9th  week  of  training,  while  on  hold  over  status 
due  to  medical  problems,  the  accused  was  command  referred  to  mental  health  for  “fits  of  rage.”  The 
accused  reported  that  he  was  increasingly  anxious  because  of  graduation  in  5  days.  He  reported  no  prior 
mental  health  history  and  that  he  was  on  no  medications. 

2.  The  accused  graduated  from  basic  training,  completed  advanced  individual  training  at  Fort  Huachuca, 
Arizona,  and  did  a  permanent  change  of  station  (PCS)  to  Fort  Drum  on  18  September  2008. 

3.  On  30  June  2009,  the  accused  was  command  referred  to  mental  health  at  Fort  Drum  for  difficulties 
adapting  to  his  unit.  His  Non-Commissioned  Officer  In  Charge  (NCOIC),  MSG  Paul  Adkins,  reported 
that  upon  being  confronted  by  his  supervisor  for  missing  morning  formation,  the  accused  began 
screaming  uncontrollably  and  clenching  his  fists  with  his  eyes  bulged  and  his  face  contorted.  He 
screamed  three  times,  then  stopped,  caught  his  breath  and  collected  himself.  Neither  the  accused  nor  the 
mental  health  provider  found  evidence  of  any  significant  mental  health  problem.  The  accused  was  invited 
to  return  only  if  and  as  frequently  as  he  desired  after  JRTC. 

4.  On  19  August  2009,  the  accused  self-referred  to  Fort  Drum  mental  health  reporting  that  he  was 
isolating  himself,  losing  bearing,  going  downhill,  crying  and  feeling  vulnerable.  He  also  reported  that  he 
was  going  to  “break  down”  that  day  and  described  a  process  of  bottling  up  emotions.  The  accused 
further  reported  that  he  was  not  taking  medications,  had  a  history  of  family  dysfunction  growing  up,  and 
had  been  on  Lexapro  in  the  past.  The  accused  was  assessed  with  an  adjustment  disorder  with  mixed 
emotional  features. 

5.  On  1 5  September  2009,  the  accused  was  command  referred  to  the  Fort  Drum  mental  health  clinic.  The 
mental  health  provider  described  the  accused  as  presenting  almost  rigidly  physically  and  emotionally 
throughout  the  discussion  and  when  no  other  probable  cause  for  his  being  sent  is  developed,  his  demeanor 
is  reflected  as  perhaps  being  perceived  as  odd  by  others,  though  there  does  not  appear  to  be  anything 
diagnosable  about  it.  The  accused  reported  that  both  parents  were  alcoholics  and  that  since  separating 
from  his  mother  he  has  had  to  rely  on  himself  for  survival  and  for  that  reason  very  carefully  manages  his 
interactions  with  others.  The  accused  was  assessed  with  a  personality  disorder,  not  otherwise  specified; 
mild  with  cluster  C  characteristics,  obsessive  but  not  compulsive. 

6.  On  23  and  29  September  2009,  the  accused  had  follow  up  appointments  at  Fort  Drum  mental  health 
clinic.  Discussion  ensued  about  the  accused  using  intellectualization  to  avoid  contacts  that  may  for  some 
reason  be  emotionally  difficult  for  him.  The  29  September  2009  assessment  found  the  accused  had 
adjustment  difficulties  typical  of  persons  in  their  20s,  which  he  was  quite  consciously  exploring  and 
engaging.  He  was  doing  fine.  The  mental  health  provider  anticipated  one  or  two  more  meetings  prior  to 
the  accused’s  deployment. 

7.  The  accused  deployed  with  his  unit  to  Forward  Operating  Base  (FOB)  Hammer,  Iraq  on  1 1  October 
2009. 

8.  On  24  December  2009,  the  accused  was  command  referred  to  FOB  Hammer  Combat  Stress  Clinic  for 
a  command  directed  evaluation  due  to  anger  outbursts  over  the  past  month  where  he  shoved  a  chair  and 
began  yelling  after  his  NCOIC,  MSG  Paul  Adkins,  counseled  him  on  the  loss  of  a  room  key  and  yelled 
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and  flipped  a  table  when  counseled  by  two  superiors.  The  accused  reported  that  in  2005,  he  was 
prescribed  Lexapro  by  a  family  physician  for  problems  he  was  experiencing  with  his  step-mother  and  he 
was  referred  to  a  physician  by  his  aunt  in  2007  due  to  anxiety  attacks  he  was  having  and  was  again  put  on 
Lexapro.  With  respect  to  his  current  situation,  the  accused  reported  he  was  working  the  night  shift  with 
three  other  service  members  and  that  it  was  lonely.  He  reported  persistent  worry  and  anxiety  about 
oversleeping  and  being  late  for  duty  and  also  a  hypersensitivity  to  criticism  of  his  mistakes.  The  accused 
was  assessed  with  anxiety  disorder  NOS  with  cluster  B/C  personality  traits  and  insomnia.  The  accused 
had  a  normal  mental  status  examination. 

9.  The  accused  had  follow  up  visits  on  30  December  2009,  6  January  2010,  16  February  2010,  2  March 
2010,  16  March  2010,  23  March  2010,  30  March  2010,  and  6  April  2010.  The  accused  discussed 
problems  he  was  having  with  a  supervisor  who  was  another  E-4,  his  difficulties  in  relating  to  people  and 
how  that  manifests  itself,  and  his  discomfort  and  guard  when  deflecting  issues  too  close  to  his  “comfort 
zone.”  The  accused  was  reluctant  to  engage  in  interventions  to  address  his  discomfort  with  discussing 
emotions  or  sharing  personal  feelings.  The  accused  was  anxious  and  remained  focused  on  maintaining 
his  behavior  and  expecting  a  different  outcome  from  other  people. 

10.  Prior  to  8  May  2010,  the  accused  was  not  assessed  to  be  at  risk  of  harm  to  himself  or  others.  On  8 
May  2010,  the  accused  was  brought  to  the  clinic  by  his  NCOIC  because  he  struck  another  Soldier  in  the 
jaw.  The  accused  disclosed  to  the  mental  health  provider  that  he  desired  to  be  the  opposite  sex  when 
grown  and  that  he  was  coming  to  grips  with  openly  revealing  that.  He  also  reported  that  he  lived  openly 
with  a  wig  as  Breana  Manning  for  3  days  while  on  leave.  Although  not  assessing  the  accused  as  a  threat 


for  harm  to  himself  or  others,  the  mental  health  provider  placed  the  accused  on  unit  watch  and 

recommended  that  the  command  bring  the  accused  to  the  Combat  Stress  Clinic  daily.  4 

11.  On  10,  12,  13,  15,  and  19  May  2010,  the  accused  had  a  follow  up  appointment  at  the  Combat  Stress  i 

Clinic.  He  did  not  show  for  the  12  and  15  May  2010  appointments.  The  accused  advised  that  he  had  * 

been  transferred  to  the  company  and  was  doing  clerical  work  that  was  beneath  him.  He  also  expressed 

remorse  for  the  assault  and  was  concerned  over  what  his  future  would  be  in  the  Army.  The  accused  j 

remained  on  unit  watch. 

4 

12.  On  17  May  2012,  the  accused  received  a  company  grade  Article  15  for  the  assault. 


13.  On  22  May  2010,  the  accused’s  mental  health  provider  opined  that  his  emotional  and  behavioral 
symptoms  continue  to  cause  impairment,  the  accused’s  progress  for  rehabilitation  was  considered  poor 
and  that  a  separation  under  Army  Regulation  (AR)  635-200  Chapter  5-17  be  initiated. 

14.  On  26  May  2010,  the  accused  had  a  follow  up  visit  at  the  Combat  Stress  Clinic.  He  reported  he 
received  an  Article  15  for  the  assault  and  had  his  rank  reduced.  The  accused  remained  on  modified  unit 
watch  without  access  to  a  weapon. 

15.  On  28  May  2010,  the  accused’s  mental  health  provider  was  advised  that  the  U.S.  Army  Criminal 
Investigation  Command  (CID)  was  investigating  the  accused  for  compromising  secret  information.  He 
was  assessed  to  be  at  high  risk  of  suicide,  homicide  or  AWOL  and  remained  on  unit  watch.  The  accused 
was  also  required  to  be  under  guard  by  escorts.  On  the  evening  of  28  May  2010,  the  accused  contacted  a 
colleague,  SPC  Rebecca  Schwab,  gave  her  pieces  of  paper,  and  asked  her  to  check  his  email  and 
investments  for  him  and  to  open  the  emails,  read,  and  write  down  whatever  was  in  them. 

16.  The  accused  was  placed  in  pretrial  confinement  at  FOB  Hammer  Brig  on  29  May  2010.  He  was 
transferred  to  the  Theater  Field  Confinement  Facility  (TFCF)  at  Camp  Arifjan,  Kuwait  on  3 1  May  2010. 
The  accused  remained  at  TFCF  until  his  transfer  to  MCBQ  on  29  July  2010. 
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TFCF  Kuwait  31  May  -  29  July  2010. 


1.  On  1  June  2010,  the  accused’s  initial  custody  classification  was  Medium  Custody.  He  was  held  in 
administrative  segregation  in  a  cell  in  Echo-1  tent.  On  2  June  2010,  the  accused  collapsed  in  his  cell. 

2.  The  accused  was  subsequently  moved  into  a  general  population  20  man  tent  with  3-6  other  detainees. 
Reveille  was  at  2200  and  the  day  ended  at  1300-1400.  The  accused  participated  with  the  other  detainees 
in  outdoor  recreation  call  and  visits  to  the  dining  facility  and  the  recreation  tent. 

3.  On  or  about  9  June  2010,  the  accused  announced  in  front  of  a  group  of  detainees  that  he  was  gay  after 
he  became  agitated  that  they  were  making  negative  comments  about  gay  people.  When  asked  on  1 1  June 
2010,  by  MACM  Chris  Moore  if  he  felt  threatened  by  the  other  inmates,  the  accused  responded  that  he 
didn’t  feel  threatened  but  “they  might  feel  threatened”.  After  the  interview,  the  accused  took  deep  breaths 
as  if  having  an  anxiety  attack.  CAPT  Balfour  from  Kuwait  Mental  Health  Clinic  arrived.  The  accused 
started  crying  saying  he  was  sorry.  He  subsequently  advised  cadre  that  he  was  gay  and  a  woman.  He 
often  became  non-  responsive  to  verbal  communications  and  orders  from  cadre,  followed  by  an  anxiety 
attack.  During  one  incident  he  ran  around  in  circles  outside  the  yard  before  finally  laying  down  on  the 
ground  and  refusing  to  stand  up.  The  accused  had  to  be  carried  back  to  his  cell. 

4.  On  14  and  28  June  2010,  the  accused  was  seen  at  the  Kuwait  Mental  Health  Clinic  to  address  concerns 
with  anxiety.  He  presented  with  disheveled  hair,  although  otherwise  unremarkable.  There  was  no 
evidence  of  current  suicidal  or  homicidal  ideation  or  intent. 

5.  On  30  June  2010,  after  an  inspection  by  MA2  Murin,  the  accused  became  unresponsive  to  commands 
and  began  yelling  uncontrollably.  MA2  Murin  called  CAPT  Balfour,  the  TFCF  Mental  Health  Officer. 
Both  of  them  ordered  the  accused  into  his  cell.  The  accused  refused.  The  accused  then  began  screaming, 
shaking,  babbling,  and  banged  the  back  of  his  head  into  an  adjacent  wall.  The  accused  then  was  placed 
into  a  cell  in  Echo-03  tent  with  constant  watch  while  he  continued  to  mumble  and  bang  the  back  of  his 
head  against  the  floor.  The  accused  also  knotted  sheets  into  nooses. 

6.  On  30  June  2010,  the  accused  was  reclassified  to  Maximum  Custody/Administrative 
Segregation/Suicide  Watch  1:1. 

7.  On  3  July  2010,  CAPT  Iverson,  the  Commanding  Officer,  Expeditionary  Medical  Facility  Kuwait 
formally  requested  the  Commander,  Theatre  Field  Confinement  Facility  to  transfer  the  accused  to  a 
facility  with  a  separate  locked  and  specialized  psychiatric  ward  or  psychiatric  nurses,  both  of  which 
would  be  required  to  manage  a  case  of  this  level  of  high  risk  and  complexity  for  any  extended  amount  of 
time.  CAPT  Iverson  described  the  accused’s  condition  as  complex  and  appearing  to  be  long  term 
requiring  ongoing  close  monitoring  (one  to  one  observation).  On  1 1  July  2010,  the  Commander,  1st 
Armored  Division  and  U.S.  Division,  Center  sent  a  memorandum  to  Commander,  Army  Corrections 
Command  advising  that  the  Commander,  Third  Army/ARCENT  ordered  the  transfer  of  the  accused  from 
TFCF  Kuwait.  Although  the  memorandum  requested  transfer  of  the  accused  to  Mannheim,  Area 
Confinement  Facility,  Mannheim,  Germany,  the  accused  was  ultimately  transferred  to  MCBQ  on  29  July 
2010. 

8.  On  5  July  2010,  the  accused  was  advised  of  the  original  charges  preferred  against  him.  Those  charges 
were:  four  specifications  of  Article  92,  UCMJ  violations  and  eight  specifications  of  Article  134,  UCMJ 
violations  to  include  one  specification  assimilating  18  United  States  Code  (U.S.C.)  Section  793(e),  three 
specifications  assimilating  18  U.S.C.  Section  1030(a)(1),  and  four  specifications  in  violation  of  18  U.S.C. 
Section  1030(a)(2).  The  maximum  sentence  that  could  be  imposed  for  the  charged  offenses  would  be 
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reduction  to  the  grade  of  E-l,  total  forfeiture  of  all  pay  and  allowances,  confinement  for  68  years,  and  a 
dishonorable  discharge. 

9.  On  10  July  2010,  the  Article  32  investigating  officer  scheduled  the  Article  32  investigation  for  14  July 
2010.  On  12  July  2010,  the  accused  was  notified.  The  Article  32  investigation  was  subsequently  delayed 
and  did  not  begin  until  16  December  2011. 

10.  On  30  June  2010,  the  accused  was  seen  by  at  the  Kuwait  Mental  Health  Clinic  (USMHK).  The 
providers,  Drs.  Weber  and  Hutcheson  reported  increased  levels  of  regressive  behavior  by  the  accused  to 
include  rocking  himself,  sitting  on  floor  immobile  despite  requests  that  he  move,  and  making  nooses. 
During  the  interview  with  the  accused  he  stated  that  he  didn’t  intend  to  use  the  nooses  but  he  wanted  to 
have  the  option  of  hurting/killing  himself,  even  if  he  didn’t  really  do  it.  He  wouldn’t  deny  current 
suicidal  ideations  and  stated  he  wouldn’t  tell  someone  if  he  was  thinking  about  doing  it  because  that 
would  defeat  the  purpose.  The  accused  stated  he  was  sleeping  poorly  and  was  confused  with  mood 
swings.  He  appeared  thin  and  exhausted  and  sat  almost  the  entire  time  with  his  knees  pulled  against  his 
chest  and  his  arms  hugging  his  chest,  looking  into  space  as  he  spoke.  The  mental  health  providers  noted 
the  accused  had  chronic  suicide  ideations  without  any  delineated  plan  or  intent  currently.  The  mental 
health  providers  recommended  the  accused  to  remain  in  his  cell  with  alert  1 : 1  watch.  They  also 
proscribed  Clonazepam  for  insomnia  and  Citalopram. 

1 1 .  The  accused  had  the  following  follow  up  sessions  at  USMHK: 

a.  On  1  July  2010,  Dr.  Weber  saw  the  accused  in  his  cell.  His  hair  was  disheveled,  eyes  red  and 
tearful,  and  displayed  poor  eye  contact,  staring  off  into  the  distance.  The  accused  reported  being  scared 
and  hopeless.  He  again  reported  suicide  ideation  and  plan  without  specific  intent  and  that  he  would  not 
tell  anyone  if  he  did  intend  to  attempt  suicide.  Dr.  Weber  recommended  the  accused  be  transferred  to  a 
facility  with  more  resources  for  higher  care,  evaluation,  and  treatment. 

b.  On  2  July  2010,  the  accused  was  seen  by  Dr.  Richardson.  In  addition  to  the  notes  from  1  July 
2010,  this  report  noted  that  the  accused  was  collecting  several  items  that  could  potentially  be  used  for 
possible  self  harm  such  as  metal.  The  accused  remained  ambiguous  about  discussing  suicidal  thoughts 
stating  he  was  still  confused  and  uncertain.  The  accused  stated  clearly  he  would  not  contract  for  safety  or 
notify  any  staff  if  he  decided  to  harm  himself  or  had  increasing  suicidal  ideation. 

c.  On  4  July  2010,  the  accused  was  again  seen  by  Dr.  Richardson  and  Weber.  The  accused’s 
glasses  had  been  returned.  During  the  session  the  accused  described  having  been  seen  by  a  psychologist 
who  thought  he  had  obsessive  compulsive  disorder  (OCPD)  and  possible  generalized  anxiety  disorder  and 
attention  deficit  hyperactive  disorder  (ADHD).  When  asked  about  suicidal  ideations,  the  accused  said  “I 
don’t  know  how  I  am  supposed  to  feel.”  And  again  declined  to  contract  for  safety  or  inform  staff  if  he  had 
a  suicidal  ideation.  The  accused  remained  diagnosed  elevated  high  risk  of  self  harm,  remained  on  suicide 
watch  1:1,  and  recommended  to  have  one  book  in  his  cell. 

d.  On  6  July  2010,  the  accused  was  again  seen  by  Dr.  Weber.  He  discussed  reading  “Hunt  for 
Red  October”  and  discussed  his  IQ  range.  He  appeared  less  anxious  but  reported  he  considers  suicide  an 
option  and  feels  a  sense  of  relief  when  he  is  able  to  have  the  option  available  if  needed.  He  continued  to 
decline  to  contract  for  safety  or  inform  anyone  if  he  had  a  suicidal  ideation. 

e.  The  accused  was  seen  by  Dr.  Richardson  8  and  10  July  2010.  Although  his  anxiety  appeared  to 
be  superficially  calmer,  he  remained  ambiguous  about  his  condition  and  safety,  stating  on  10  July  2010  - 
in  response  to  a  direct  question  about  whether  he  wanted  to  kill  himself  -  “not  right  now”  and  “it  is 
always  an  option.”  Again  he  would  not  contract  for  safety. 
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f.  On  12  July  2010,  the  accused  was  seen  by  Dr.  Richardson.  He  admitted  he  would  like  to  die 
and  have  it  all  be  over  and  that  he  would  take  his  life  if  he  was  sure  he  would  die.  He  did  not  want  pain 
but  did  want  death.  He  may  or  may  not  get  out  of  his  situation  and  how  permanent  and  long  standing  the 
matter  was,  was  settling  in.  The  accused  further  stated  he  was  at  peace  with  the  option  of  dying  and  that 
he  was  a  “patient  man.”  The  accused  was  found  at  heightened  risk  of  self  harm  and  suicide  watch  1:1 
remained. 

g.  On  14  and  16  July  2010,  the  accused  had  further  follow  up  with  Dr.  Richardson.  The  accused 
was  aware  there  was  consideration  about  moving  him  to  another  facility.  He  was  frustrated  and  wanted  to 
be  moved  off  suicide  precautions.  On  16  July  2010,  the  accused  said  he  would  not  hurt  himself  but 
admitted  that  he  tried  to  lift  the  pin  to  the  cell  door  in  the  past  and  thought  he  could  be  successful.  Dr. 
Richardson  believed  the  accused’s  statements  that  he  would  not  hurt  himself  were  made  to  get  off  suicide 
precautions. 

h.  On  19  July  2010,  the  accused  saw  Dr.  Richardson  and  was  noticeably  irritable  and  frustrated, 
stating  he  didn’t  have  control  over  his  future.  Dr.  Richardson  determined  that  although  the  accused  stated 
he  would  not  kill  himself,  his  reliability  was  poor.  “His  statements  are  taken  in  context  of  his  assessment 
over  a  period  of  time.  He  stated  previously  that  he  had  accepted  his  death,  that  he  had  no  future,  and 
would  kill  himself  if  he  knew  he  would  die.  He  had  added  that  he  is  a  patient  man.  The  accused’s  more 
recent  statements  seem  to  be  in  context  of  wanting  a  change  in  status  and  what  he  wears.  There  is  little 
depth  to  his  conversation  when  talking  about  his  emotions,  such  as  when  he  disclosed  his  helplessness. 
When  interacting  with  others  in  the  correctional  community,  the  accused  acted  out  and  decompensated. 

He  also  acted  in  an  unreliable  way  (making  2  nooses,  collecting  other  items  that  could  potentially  be  used 
for  self  harm),  seemingly  deceitful  about  that.  The  accused  has  a  very  fragile  ego  which  could  easily 
decompensate  in  that  similar  environment  at  this  time.  In  discussion  with  CAPT  Balfour,  there  are 
limited  resources  at  this  facility,  that  combined  with  the  member’s  unpredictability  would  create 
vulnerabilities  for  his  safety.” 

i.  On  21  July  2010,  the  accused  saw  Drs.  Weber  and  Richardson.  The  accused’s  anxiety  and 
frustration  levels  were  improved.  Essential  elements  of  daily  life  including  physical  care,  and 
intellectual,  social,  and  spiritual  health.  He  was  reading  Tom  Clancy  novels  and  reported  exercising  and 
eating  well  with  an  increasing  abilities  to  find  meaning  in  moments.  Accused  remains  at  elevated  risk. 
The  possibility  of  transfer  raises  his  risk  and  is  a  transitional  point  for  him.  The  accused  was  given  a 
provisional  diagnosis  of  Depressive  Disorder  NOS  requiring  further  time  and  observation  to  make  a  final 
diagnosis. 

j.  On  24  July  2010,  the  accused  saw  Dr.  Richardson.  He  was  angry  and  irritated  with  a  focus  on 
trying  to  change  his  status  and  1 : 1  watch.  The  accused  stated  he  did  not  care  about  his  safety  in  the  sense 
of  relating  to  the  quality  of  his  life  and  was  considering  legal  action.  Dr.  Richardson  explained  that  safey 
was  the  priority  issue.  In  the  recent  past,  when  the  accused  was  with  the  other  inmates,  there  were  rules 
that  he  was  expected  to  follow  and  did  not,  that  by  making  one  or  two  nooses,  collecting  things  that  could 
potentially  be  used  for  self  harm  and  that  he  did  not  do  well  emotionally  in  the  community  setting.  The 
accused  stated  he  understood  the  reasons  for  placing  him  on  suicide  watch  but  he  was  a  “different  person” 
now.  Dr.  Richardson  discussed  reducing  the  restrictions  on  the  accused  with  the  CO  of  TFCF.  1 5  minute 
checks  were  the  next  step  down.  Both  opined  the  risk  was  still  too  high  to  implement  the  restriction. 

k.  On  27  July  2010,  the  accused  was  seen  by  Dr.  Weber  who  found  him  to  be  receptive  and  eager 
to  engage.  The  accused  felt  the  medications  were  helpful  and  that  he  felt  safe.  In  spite  of  the 
improvement.  Dr.  Weber  did  not  recommend  decreasing  to  15  minute  checks  on  the  accused  because  of 
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the  setting  and  limited  resources  in  Kuwait  and  because  the  accused  still  demonstrated  a  large  amount  of 
mood  lability,  splitting,  potential  manipulation  and  low  ego  strength. 

1.  On  28  July  2010,  Dr.  Richardson  prepared  a  summary  of  the  mental  health  condition  and 
treatment  of  the  accused  during  his  time  in  confinement  at  TFCF.  The  Assessment  for  Axis  1  was  anxiety 
disorder  NOS,  depressive  DO  NOS  (Provisional,  R/oMDD,  Probable  Gender  Identity  Disorder  (by 
previous  assessment). 

12.  On  29  July  2010,  the  Deputy  Commander  of  the  confinement  facility  in  Kuwait,  LCDR  Jeffrey  Barr, 
prepared  a  memorandum  for  record  regarding  the  accused’s  confinement  in  Kuwait.  LCDR  Ban- 
observed  that  accused  presented  with  normal  behavior  during  intake  and  for  the  initial  few  days,  but  then 
began  to  exhibit  abnormal  behavior  and  his  mental  state  deteriorated.  Ultimately  the  confinement  facility 
had  to  place  him  on  24-hour  suicide  watch  for  the  remainder  of  his  detention  there.  Prior  to  being  placed 
on  suicide  watch,  accused  announced  that  he  was  gay  when  he  overheard  other  detainees  making  negative 
remarks  about  homosexuals,  and  during  the  days  following  that  incident  he  told  cadre  that  he  was  “gay” 
and  “a  women  [sic].”  He  would  often  become  nonresponsive  to  verbal  communications  and  orders  from 
cadre,  which  was  sometimes  followed  by  an  anxiety  attack.  During  one  incident,  the  accused  ran  around 
in  circles  in  the  yard  before  lying  down  on  the  ground  and  refusing  to  stand  up.  Cadre  had  to  carry  him  to 
his  cell.  During  a  routine  cell  check,  cadre  found  the  accused  curled  in  a  ball  on  the  floor  with  a  bed  sheet 
tied  into  a  noose  next  to  him  on  the  floor.  Mental  health  professionals  evaluated  him  on  several  occasions 
throughout  his  confinement.  They  found  that  he  had  mental  issues,  to  include  being  “emotionally  de¬ 
compensated,”  and  was  at  a  high  risk  of  harm  to  himself  or  suicide.  They  recommended  that  transfer  to  a 
facility  with  adequate  specialized  resources  and  mental  health  professionals  available  to  manage  his  case 
over  an  extended  period  of  time,  which  did  not  exist  at  the  facility  in  Kuwait. 

13.  On  29  July  2012,  the  accused  was  transferred  from  TFCF  to  MCBQ. 

MCBQ  29  July  2010  -  20  April  2011. 

1.  On  or  about  June  2010,  as  a  result  of  the  Base  Realignment  and  Closure  Act  of  2005  (BRAC  2005), 
MCBQ  was  converted  from  a  level  1  facility  to  a  pretrial  confinement  facility.  Resourcing  was  cut  50%. 
MCBQ  was  not  structured  to  be  a  long-term  pretrial  confinement  facility.  Post-trial  prisoners  could  be 
held  at  MCBQ  for  30  days  pending  transfer.  MCBQ  was  not  resourced  to  house  pretrial  detainees  for 
more  than  180  days  (see  Pretrial  Confinement  Zero  Based  Review  -  AE  280,  volume  3  of  6,  pages 
00513119  and  00513073-88).  Pretrial  detainees  housed  at  MCBQ  after  July  2010  were  typically  held 
from  two  weeks  to  three  months.  MCBQ  was  not  resourced  for  long  term  mental  health  or  other 
treatment  programs.  There  were  no  organic  mental  health  assets.  Pretrial  detainees  at  MCBQ  were 
assigned  custody  classification  of  either  Maximum  (MAX)  or  Medium  In  (MDI).  All  pretrial  detainees 
regardless  of  custody  level  were  housed  in  individual  cells  in  Special  Quarters  1  (SQ1)  that  were  6’  wide 
by  8’  long  and  8’  high.  The  accused  was  housed  in  the  same  sized  cell  as  all  the  other  pretrial  detainees  at 
MCBQ  regardless  of  custody  level  and  status.  During  the  264  days  the  accused  was  in  pretrial  detention  at 
MCBQ,  the  brig  averaged  between  5  and  20  prisoners  staying  a  length  of  two  weeks  to  approximately 
three-four  months.  No  other  prisoner  during  the  accused’s  tenure  at  MCBQ  was  on  POI  status  longer 
than  a  few  weeks. 

2.  At  the  time  of  the  accused’s  arrival  at  MCBQ  on  29  July  2010,  CW04  Averhart  was  the  Brig  Officer 
in  Charge  (Brig  O),  MSgt  Papapke  was  the  Brig  Supervisor,  MSgt  (then  GySgt)  Blenis  was  the  Chief  of 
Programs  and  the  Senior  Counselor.  MSgt  Blenis  was  the  accused’s  counselor.  CAPT  Hocter  provided 
mental  health  support  for  MCBQ  as  an  ancillary  duty.  He  was  not  an  organic  asset  for  the  brig.  He  had 
been  providing  mental  health  services  to  the  brig  since  2006  and  was  the  mental  health  provider  when 
Marine  Corps  CAPT  Webb  committed  suicide  on  or  about  Spring  2010. 


3.  From  2010  to  the  present,  prevention  of  suicide  has  been  a  top  priority  for  the  Department  of  Defense 
and  all  of  the  military  services.  Suicide  awareness  and  prevention  training  is  mandatory  across  the 
military  services.  MCBQ  had  a  pre-trial  detainee  suicide,  CAPT  Webb,  during  the  year  before  the 
accused  arrived.  Many  of  the  brig  staff  worked  at  the  brig  during  that  time.  CAPT  Hocter  provided 
mental  health  support  to  the  brig.  He  did  not  recommend  CAPT  Webb  to  be  placed  on  Suicide  Risk  (SR) 
or  Prevention  of  Injury  (POI)  status.  CAPT  Webb’s  suicide  was  a  traumatic  event  for  MCBQ  staff.  At 
the  time  of  the  accused’s  arrival,  MCBQ  staff  was  hyper-vigilant  regarding  their  duty  to  prevent  pretrial 
detainees  from  attempting  or  committing  suicide.  They  also  mistrusted  CAPT  Hocter’ s  judgment  as  a 
mental  health  provider  because  they  believed  he  missed  the  indicators  for  suicide  risk  in  the  CAPT  Webb 
case.  Their  approach  to  maintaining  the  accused  on  POI  status  was  to  err  on  the  side  of  caution  and  even 
over-caution. 

4.  On  or  about  28  July  2010,  the  brig  was  initially  notified  of  the  accused’s  arrival.  They  were  also 
aware  of  the  accused’s  mental  health  history  in  Kuwait.  Upon  learning  of  the  accused’s  pending  transfer 
to  MCBQ  as  a  potential  long-term  pretrial  detainee.  Col  Choike,  Quantico  Installation  Commander,  called 
MG  Horst,  the  accused’s  General  Court  Martial  Convening  Authority,  to  advise  him  of  his  concerns  about 
MCBQs  lack  of  resources  for  long-term  pretrial  detainees. 

5.  On  or  about  28  July  2010,  Col  Choike  held  a  staff  meeting  including  Col  Oltman,  Security  Battalion 
Commander,  LtCol.  Greer,  Quantico  Deputy  SJA,  CW04  Averhart,  MCBQ  OIC,  Quantico  PAO  staff, 
and  other  brig  staff  to  address  management  of  the  accused  upon  arrival.  LtGenFlynn,  Quantico  Senior 
Mission  Commander,  did  not  attend  the  meeting  but  was  aware  it  occurred.  The  brig  staff  as  well  as  Col 
Oltman,  Col  Choike,  Lt  Col  Greer,  PAO,  and  CW04  Averhart  were  aware  that  the  accused  was  a  high 
profile  detainee  who  would  bring  media  and  other  attention  to  Quantico  brig  and  base.  Col  Oltman 
ordered  CW04  Averhart  to  prepare  a  weekly  report  regarding  the  status  of  the  accused.  CW04  Averhart 
would  forward  the  report  to  Col  Oltman  who  would  then  forward  the  report  to  Col  Choike.  LtGenFlynn 
was  aware  of  the  weekly  reports  and  received  them  from  Col  Choike,  although  perhaps  not  routinely. 
Weekly  reports  on  the  accused  began  on  10  August  2010  and  continued  until  the  accused  was  transferred 
on  20  April  201 1  to  JRCF,  with  the  final  weekly  report  prepared  on  13  April  2011.  The  weekly  reports 
included  GySgt  Blenis’  weekly  counseling  notes  of  the  accused  and  any  significant  events  involving  the 
accused  that  occurred  that  week. 

6.  After  the  accused  arrived  at  MCBQ,  LtGen  Flynn  was  engaged  both  with  Col  Choike  and  Col  Oltman 
on  the  brig  side  and  with  CAPT  Mary  Neill,  Commander  Naval  Health  Clinic  and  CAPT  Hocter’s 
supervisor,  on  the  mental  health  side.  On  9  August  2010  at  13:42  LtGen  Flynn  sent  an  email  to  Col 
Oltman  and  Col  Choike  with  an  attached  9  August  2010  New  York  Times  article  about  the  accused. 

LtGen  Flynn  stated  that  with  one  suicide  in  the  brig,  the  command  needed  to  cover  down  on  lessons 
learned  from  that  case.  LtGen  Flynn  stressed  the  absolute  necessity  of  keeping  a  close  watch  on  the 
accused,  to  include  brig,  medical,  chaplain,  and  transport  personnel.  LtGen  Flynn  believed  the  accuseds 
life  has  completely  fallen  apart  making  him  a  strong  candidate  (from  LtGen  Flynn’s  perspective)  to  take 
his  own  life.  Col  Choike  responded  that  CAPT  Neill  agreed  to  prepare  weekly  mental  health  reports  from 
CAPT  Hocter  regarding  the  accused’s  mental  health  status  and  to  forward  these  reports  to  Col  Oltman  and 
Col  Choike.  The  mental  health  status  reports  were  in  addition  to  the  Weekly  reports  from  the  brig.  On  9 
August  2010  at  16:41  LtGen  Flynn  responded  to  Col  Choike  “Dan,  Just  want  to  be  sure  all  know  my 
intent  and  concerns.  Is  there  a  secure  mental  health  ward  at  Walter  Reed?  What  medical  authority  makes 
the  call  on  his  confinement  location  as  well  as  his  mental  fitness?  For  how  long  are  suicide  watch  in 
skivvies  and  a  blanket  proper?  Please  make  sure  that  there  are  [sic]  procedures  are  correct,  we  have  good 
assumptions,  and  we  are  applying  the  regulations  correctly.”  On  9  August  2010  at  17:23,  CAPT  Neill 
reported  to  Col  Choike  that  that  CAPT  Hocter  opined  that  the  accused  no  longer  needed  to  be  on  SR  as  of 
6  August  201 1  and  recommended  changing  the  status  to  POI.  On  9  August  20 10  at  1 8: 19,  Col  Choike 
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forwarded  the  mental  health  status  report  to  LtGen  Flynn  with  an  email  stating  he  spoke  with  Col  Oltman 
earlier  who  advised  that  the  Brig  O  preference  was  to  maintain  SR  for  a  few  more  days.  [The  Court  notes 
that  per  the  SECNAVINST  the  medical  officer  has  authority  to  determine  when  to  remove  a  prisoner 
from  SR  status.  See  para  3c  above.]  On  9  August  2010,  at  19:50,  LtGen  Flynn  responded  via  email  to  Col 
Choike  asking  “With  the  status  being  changed  by  the  medical  authority,  what  is  the  logic  for  this 
continuing  other  than  OIC  preference?”  CAPT  Neill,  Col  Minor,  the  SJA,  and  Col  Oltman  were  cc’d  on 
these  emails.  None  of  the  brig  staff  was  cc’d.  LtGen  Flynn  did  not  communicate  directly  with  the  Brig  O 
or  brig  staff.  He  did  not  order  brig  officials  to  classify  the  accused  in  a  particular  custody  classification  or 
status.  He  did  not  influence  brig  decisions  regarding  the  accused’s  custody  or  classification.  His  intent 
was  to  ensure  that  appropriate  regulations  and  procedures  were  being  applied  correctly  with  common 
sense,  that  the  accused  was  receiving  appropriate  mental  health  treatment,  that  brig  staff  and  mental 
health  providers  were  coordinating,  and  that  the  accused  was  safe.  Neither  Col  Choike  nor  Col  Oltman 
ordered  the  Brig  O  or  the  brig  staff  to  reach  any  particular  conclusions  regarding  the  accused’s  custody  or 
status. 

7.  On  the  evening  of  29  July  2010,  the  accused  arrived  at  MCBQ  and  began  the  indoctrination  phase. 
While  completing  his  inmate  background  summary's  mental  health  section,  the  accused  indicated  that  he 
had  considered  suicide  and  wrote  in  the  remarks  section  -  “Always  planning,  never  acting.”  The  accused 
was  not  ordered  to  fill  in  remarks  or  told  what  remarks  to  write.  He  wrote  “always  planning,  never 
acting”  of  his  own  volition. 

8.  The  accused  scored  a  “5”  on  the  management  factors  for  initial  custody  classification.  This  would 
result  in  a  custody  level  of  MDI.  The  Duty  Brig  Supervisor  (DBS)  did  an  override  to  initially  classify  the 
accused  as  MAX  Custody/SR.  Also  on  29  July  2010,  the  Classification  and  Assignment  (C&A)  Board 
reviewed  the  classification  of  the  Accused.  All  three  members  recommend  MAX  custody  with 
indoctrination  and  SR  status.  The  Brig  O,  CW04  James  Averhart,  approved  the  recommendation  of  the 
DBS  and  C&A  Board. 

9.  A  3  member  C&A  Board  met  weekly  to  review  the  accused’s  custody  level  and  status.  GySgt  Blenis, 
the  accused’s  counselor  was  normally  the  senior  member  of  the  board.  GySgt  Blenis  prepared  the 
paperwork  and  recommended  custody  level  and  status  before  the  board  met.  Board  results  were 
documented  in  CORMIS  but  not  Brig  Form  4200. 1  (Jan  1 1)  until  the  review  on  3  January  2011.  After 
that  review,  the  board  results  were  documented  on  Brig  Form  4200.1  until  the  accused  was  transferred 
from  MCBQ.  The  Board  consistently  recommended  that  the  accused  remain  in  MAX  custody  and  on  POI 
status.  [The  accused  was  placed  on  SR  status  on  from  18-20  Jan  1 1  by  CW04  Averhart].  Both  Brig  Os, 
CW04  Averhart  and  CW02  Barnes  approved  all  of  the  C&A  board  recommendations.  The  decision  to 
maintain  the  accused  in  MAX  custody  and  POI  status  were  based  on  similar  factors,  the  accused’s  history 
of  violence  toward  himself  and  others  in  FOB  Hammer  and  Kuwait,  his  statements  in  Kuwait  and  on  his 
intake  form  that  he  was  “a  patient  man,”  “suicide  is  always  an  option,”  and  “always  planning,  never 
acting”  indicating  a  never-ending  time  when  the  accused  may  be  considering  suicide,  the  nature  of  the 
offenses  charged,  the  length  of  potential  sentence,  poor  family  relationships,  low  tolerance  for  frustration, 
requirement  for  mental  health  treatment  and  on  the  accused’s  guarded  interaction  and  lack  of 
communication  with  his  counselor  and  the  brig  staff.  After  1 8  January  2011,  the  C&A  board  and  the  Brig 
O,  CW02  Barnes  added  factors  of  disruptive  conduct  by  the  accused  on  18  January  2011,  his  statements 
to  the  board  that  his  initial  form  “always  planning,  never  acting”  may  have  been  false  and  that  his  current 
assurances  to  the  board  that  he  was  not  suicidal  may  also  be  false.  After  2  March  201 1,  the  C&A  Board 
and  the  Brig  O  added  factors  of  the  accused’s  2  March  201 1  statement  to  MSgt  Papapke  that  he  could  use 
the  waistband  of  his  underwear  to  kill  himself,  the  increased  stressors  to  the  accused  of  receipt  of  new 
charges  including  “Aiding  the  Enemy”  with  a  potential  sentence  of  life  without  parole  or  death  if  a  capital 
referral,  the  accused’s  almost  complete  withdrawal  from  communication  with  the  brig  staff,  and  his 
removal  of  a  number  of  visitors  from  his  visitation  list.  After  6  April  20 1 1 ,  the  Brig  O  also  considered 
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manipulative  and  false  statements  made  by  the  accused  to  LTC  Russell  and  increasing  incidents  of  minor 
violations  of  brig  SOP. 

10.  CAPT  Hocter  was  the  mental  health  provider  for  the  accused  from  29  July  2010  -  18  January  201 1 
when  he  deployed.  Because  the  accused  was  an  Army  Soldier,  he  consulted  with  COL  Malone,  a  mental 
health  care  provider  from  the  Army  to  add  credibility  to  his  assessments  of  the  accused.  CAPT  Hocter 
visited  the  accused  at  least  weekly  and  issued  a  1  page  form  to  the  C&A  Board  entitled  “Suicide  Risk  and 
Prevention  of  Injury  Assignment  Review.”  (SR&POI  AR).  The  top  line  of  the  form  stated  “The 
following  action  is  recommended  for  subject:  Custody;  Squad  Bay,  Job.”  The  “Job”  portion  is  where  SR 
or  POI  was  recommended.  The  form  then  had  4  block  checks:  (1)  whether  the  detainee  poses  a  threat  to 
himself  or  not;  (2)  whether  the  detainee  requires  further  mental  evaluation;  (3)  whether  the  accused  needs 
to  be  segregated  from  general  population  or  not;  and  (4)  whether  the  detainee  has  low  or  average 
tolerance  of  frustration/stress.  Below  the  block  checks  are  lines  for  the  medical  officer’s  remarks. 

CAPT  Hocter  submitted  SR&POI  AR  to  the  C&A  board  on  the  following  dates: 

30  July  10 -SR 
6  Aug  10 -POI 
20  Aug  10 -POI 

27  Aug  10,  3,  10,  17,  and  24  Sep  10,  -  Off  POI/ 15  minute  checks  from  MAX  custody  sufficient 
15,  22,  and  29  Oct  10,  19  Nov  10-  Off  POI 

Undated  form  between  24  September  and  1 5  October  2010,  COL  Malone  recommended  the  accused  be 
removed  from  POI 

10  Dec  10  -  POI  -  accused  not  suicidal  but  under  great  deal  of  stress. 

13,  17,  23,  and  30  Dec  10  and  7,  14  Jan  1 1  -offPOI 

The  remarks  column  of  CAPT  Hocter’ s  SR&POI  AR  forms  were  usually  between  2  and  5  lines.  The 
remarks  provided  CAPT  Hocter’s  recommendation  but  not  the  reasons  for  his  recommendation.  Some  of 
the  remarks  were  not  legible.  CAPT  Hocter  made  scrivener’s  errors  in  the  block  checks  on  3  and  17 
September  2010  misstating  that  the  accused  needed  to  be  segregated  from  the  general  population  and  that 
the  accused  posed  a  threat  to  himself.  These  errors  confused  the  C&A  board  members  and  led  them  to 
believe  that  CAPT  Hocter  was  unreliable  and  was  “covering  his  six.” 

11.  CAPT  Hocter  provided  mental  health  services  as  an  ancillary  duty  for  MCBQ  since  2006.  MCBQ 
officials  usually  followed  his  recommendations  with  respect  to  SR/POI  status  although  they  delayed 
implementing  them.  In  the  accused’s  case  the  Brig  O,  CW04  Averhart  delayed  implementing  CAPT 
Hocter’s  recommendations  to  remove  the  accused  from  SR  to  POI  from  6-1 1  August  2010,  a  total  of  six 
days  and  again  delayed  removal  of  the  accused  from  SR  to  POI  on  from  1 8-20  January  201 1,  a  total  of 
three.  CW04  Averhart  did  not  implement  any  of  CAPT  Hocter’s  recommendations  to  remove  the 
accused  from  POI  status. 

12.  There  was  no  meaningful  communication  between  the  Brig  O,  the  C&A  Board  or  any  of  the  Brig 
staff  and  CAPT  Hocter  regarding  the  accused’s  mental  health  condition  and  what,  if  anything,  that 
condition  and  his  behaviors  contributed  to  the  necessity  of  maintaining  the  accused  on  POI  status.  In 
addition,  the  brig  staff  mistrusted  CAPT  Hocter  because  they  believed  he  provided  no  notice  of  his  visits, 
didn’t  spend  enough  time  with  the  accused  to  properly  assess  whether  he  was  at  risk  of  attempting 
suicide,  didn’t  provide  reasons  for  his  recommendations  in  the  SR&POI  ARs,  and  failed  to  assess  the  SR 
indicators  in  CAPT  Webb. 

13.  During  the  CW04  Averhart/CAPT  Hocter  tenure,  the  accused  remained  in  MAX  custody  and  POI 
from  27  August  2010  -18  January  201 1  against  the  recommendation  of  CAPT  Hocter  except  for  a  three 
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day  period  between  10  and  13  December  2010  where  CAPT  Hocter  recommended  the  accused  remain  on 
POI  because  of  additional  stressors. 

14.  From  1 1  August  2010-18  January  2011,  GySgt  Blenis’  counseling  notes  consistently  described  the 
accused  as  courteous  and  respectful  with  average  to  above  average  work  reports  and  no  disciplinary 
reports.  The  accused  reported  no  suicidal  feelings.  He  was  cooperative  with  staff.  The  notes  do  not 
reflect  that  the  accused  complained  about  or  asked  about  POI  or  MAX  custody  status.  The  notes  did 
reflect  that  the  accused  was  guarded  in  his  communications  with  brig  staff  and  preferred  to  be  left  alone  in 
his  cell  sitting  on  his  rack.  The  following  odd  behaviors  were  documented  in  the  counseling  notes: 

a.  29  September  2010  -  on  23  September  2010  the  accused  tried  to  send  a  letter  signed  as  Briana 
Elizabeth  Manning. 

b.  20  October  2010  -  the  accused  prefers  to  spend  his  day  sitting  Indian  style  on  his  rack  until 
taps.  Although  he  is  authorized  to  have  a  book  in  his  cell  between  reveille  and  taps,  he  has  read  only  two 
books  since  his  arrival. 

c.  25  November  2010  -  on  23  November  2010  GySgt  Blenis  overheard  guards  discussing  strange 
unorthodox  conduct  observed  by  the  accused  in  his  cell  to  include:  sword  fighting  imaginary  characters 
in  his  cell;  lifting  imaginary  weights  in  his  cell  as  if  displaying  actual  strain  and  exertion;  and  staring  the 
mirror  and  making  faces  at  himself  for  extended  periods  of  time.  The  accused  was  on  occasion  observed 
licking  the  bars  to  his  cell  after  taps.  When  questioned  by  guards,  the  accused  acted  as  if  he  were  just 
woken  up  and  asked  staff  members  how  long  he  was  there. 

d.  1  December  2010  -  accused  observed  dancing  in  front  of  the  mirror  in  his  cell. 

e.  8  December  2010  -  accused  observed  posing  and  flexing  his  muscles  in  front  of  the  mirror  in 

his  cell. 

f.  15  December  2010  -  accused  observed  standing  in  the  middle  of  his  cell  with  arms  spread  out 
and  staring  at  the  floor,  dancing  in  his  cell  like  rave  dancing  and  playing  peek  a  boo  with  himself  in  the 
mirror. 

The  behaviors  observed  by  the  guards  were  unusual  and  strange  and  were  not  commonly  engaged  in  by 
MAX  prisoners.  The  brig  staff  and  CAPT  Hocter  never  engaged  to  discuss  the  strange  behaviors 
exhibited  by  the  accused  and  what,  if  anything,  that  meant  from  a  mental  health  perspective  regarding  the 
accused’s  need  for  POI  status. 

15.  On  1 1  August  2010,  the  accused  was  downgraded  from  MAX/SR  to  MAX/POI.  The  accused’s 
special  handling  instructions  provide  for  the  following:  the  accused  ( 1 )  will  wear  restraints  and  be 
escorted  according  to  custody  classification  when  leaving  his  cell.  The  DBS  will  be  notified  prior  to  the 
accused  moving  outside  SQ.  Control  Center  will  commence  lockdown;  (2)  is  authorized  sunshine  call, 
television  call,  library  call,  to  make  and  receive  phone  calls,  Weekend/Holiday  visitation  in  a  non-contact 
booth;  and  to  speak  to  occupants  of  other  cells  in  a  low  conversational  tone;  (3)  is  not  authorized  to  lie  on 
rack  between  reveille  and  taps  unless  on  medical  bed  rest,  to  keep  any  gear  inside  his  cell  with  the 
exception  of:  one  rules  and  regulations,  one  mattress,  and  one  set  PT  gear  during  hours  of  reveille,  (4) 
will  receive  toilet  paper  upon  request  only;  (5)  will  receive  one  underwear  and  one  POI  blanket  during 
taps;  (6)  will  eat  in  cell  with  metal  spoon  only,  will  have  sick  call,  medication  call,  and  chaplain  visits 
conducted  at  cell  hatch  with  legal  visits  conducted  at  cell  or  in  a  non-contact  booth,  remain  in  cell  during 
fire  drills,  come  to  the  position  of  attention  in  front  of  hatch  upon  entry  of  any  commissioned  officer  and 
will  remain  at  attention  until  told  to  carry  on;  address  all  enlisted  duty  personnel  by  their  rank  at  parade 
rest  and  will  be  required  to  stand  at  the  position  of  attention  for  count  until  carry  on  is  sounded.  The 
following  additional  instructions  also  applied  to  the  accused:  (1)  will  receive  correspondence  material 
from  2020  -2120  to  include  mail,  legal  papers,  envelopes,  DD  510  forms,  one  pencil  or  pen,  and  one  book 
(religious  or  non-religious);  (2)  will  receive  hygiene  items  in  accordance  with  POD  only;  (3)  will  receive 
a  20  minute  sunshine  call  in  the  SQ  recreation  yard;  (4)  all  gear  will  be  removed  from  cell  after  Taps  with 
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the  exception  of  one  mattress,  one  underwear,  and  one  POI  blanket;  (5)  will  wear  a  second  chance  vest 
when  leaving  the  facility  on  temporary  absence  at  all  times.  Starting  on  27  October  2010,  the  accused’s 
correspondence  time  was  increased  to  two  hours  from  1920-2120  and  sweat  pants  and  a  sweat  top  were 
authorized  during  periods  of  reveille.  Starting  on  10  December  2010,  the  accused  was  authorized  one 
hour  of  recreation  call  in  the  SQ  recreation  yard  or  inside  recreation  area  in  case  of  inclement  weather. 
Accused’s  restraints  were  to  be  removed  during  recreation  call.  Libraiy,  TV  call,  and  phones  were 
brought  to  MAX  prisoners  via  a  cart.  The  amount  of  TV  call  depended  on  the  number  of  MAX  prisoners 
sharing  the  cart.  The  accused  frequently  received  more  than  one  hour  of  TV  call.  In  addition,  the  accused 
was  required  to  be  observed  every  5  minutes  either  in  person  of  from  the  guard  tower.  The  accused  was 
occasionally  asked  how  he  was  doing  and  was  required  to  respond.  He  was  not  asked  how  he  was  doing 
with  each  5  minute  check.  On  15  September  2010,  the  Special  Court  Martial  Convening  Authority 
(SPCMCA),  COL  Coffman,  advised  Col  Choike  that  the  Army  required  monitoring  of  the  accused’s 
phone  calls,  visitation,  and  mail.  Privileged  communications  between  the  accused  and  his  attorneys, 
mental  health  providers,  and  brig  chaplains  were  not  monitored.  Monitoring  of  detainee  communications 
and  visits  was  not  normal  standard  operating  procedure  (SOP)  at  MCBQ.  On  or  about  1  December  2010, 
the  Brig  O  ordered  that  any  unusual  behavior  be  logged  in  a  logbook  kept  by  the  guards  solely  on  the 
accused.  On  or  about  10  December  2010  the  accused  TV  privileges  were  taken  away  because  of  news 
reports  that  the  accused  had  committed  suicide.  They  were  subsequently  restored.  On  15  December 
2010,  the  accused  was  provided  a  safety  mattress  with  a  one-piece  pillow  included.  On  2  March  2011, 
the  accused’s  handling  instructions  were  changed  to  remove  all  gear  between  reveille  and  taps  except  his 
mattress  and  2  POI  blankets.  On  7  March  2011,  the  accused  received  a  suicide  smock  ordered  by  HQMC 
Security  Division,  Plans,  Policies,  and  Operations  (PSL). 

16.  The  main  distinctions  in  handling  instructions  between  the  accused  while  in  SR  status  and  while  on 
POI  status  are  that  while  on  SR  status  from  1 8-20  January  2011,  the  accused  was  not  allowed  to  keep  one 
book  and  one  set  of  PT  gear  shoes  during  reveille  and  not  allowed  to  keep  his  eyeglasses  unless  reading 
or  moving  outside  the  cell  and  was  constantly  observed  (1:1)  rather  than  at  5  minute  intervals. 

17.  From  29  July  2010-10  December  2010,  the  Accused  was  allowed  20  minutes  of  exercise  rather  than 
one  hour  because  of  his  POI  status  not  because  of  his  MAX  custody  classification.  On  10  December 
2010,  after  CAPT  Hocter  recommended  that  the  accused  receive  additional  exercise  time,  CW04 
Averhart  changed  the  accused’s  handling  instructions  to  1  hour  of  recreation/sunshine  call  without 
restraints. 

18.  The  accused  received  regular  command  visits.  He  told  his  chain  of  command  he  did  not  understand 
why  he  was  on  POI  status  during  eveiy  command  visit  except  7,  15,  and  21  October  and  12  and  10  and  26 
November  2010.  The  accused  consistently  told  his  chain  of  command  he  was  treated  professionally  by 
the  brig  guards.  He  never  asked  the  command  to  take  any  action  to  change  his  MAX  custody  or  POI 
status. 

19.  The  accused  was  familiar  with  the  DD  510  Request  for  Interview  forms.  On  17  November  2010,  the 
accused  submitted  three  DD  5 10s  regarding  an  LES  issue,  an  inquiry  regarding  command  visits  and 
monitoring,  and  a  request  for  a  subscription  to  “Scientific  American”  magazine.  On  22  December  2012, 
the  accused  submitted  two  DD  510  requests  for  books  and  an  emergency  phone  call  to  his  defense 
counsel.  The  accused  did  not  file  any  DD  5 1 0  requests  regarding  MAX  custody  or  POI  status  until  7 
January  2011.  The  accused  also  did  not  raise  MAX  custody/POI  status  with  GySgt  Blenis  during  the 
weekly  counseling  reviews  or  with  the  Brig  O  during  his  visits  to  SQ.  GySgt  Blenis  did  not  tell  the 
accused  CAPT  Hocter  was  recommending  he  remain  on  POI  status  during  Oct/Nov  2010.  The  accused 
also  did  not  raise  his  MAX/POI  status  or  otherwise  complain  about  his  treatment  at  the  brig  with  any  of 
his  visitors.  The  accused  did  not  request  to  speak  with  other  detainees  or  to  eat  outside  of  his  cell.  On  21 
January  2011,  the  accused  told  the  C  &  A  board  that  he  might  need  to  be  placed  in  protective  custody.  He 
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did  not  complain  about  his  pre-15  December  2010  mattress,  his  post  15  December  2010  mattress  or  his 
POI  blankets  to  the  brig  staff  or,  when  asked  about  it,  during  a  personal  visit  on  26  February  2011. 
Defense  counsel  began  raising  the  issue  of  the  accused’s  continuation  on  POI  over  mental  health 
recommendations  via  email  on  29  November  2010.  Defense  counsel  sent  a  memorandum  to  the  Brig  O 
on  5  January  201 1  requesting  reduction  in  the  accused’s  classification  from  MAX  to  MDI  and  removal 
from  POI  on  the  grounds  that  CAPT  Hocter  recommended  the  accused’s  custody  be  downgraded  from 
MAX  to  MDI  and  recommended  that  the  accused  by  removed  from  POI.  On  13  January  2011,  Mr. 
Coombs  filed  a  Request  for  Release  from  Confinement  Under  RCM  305(g)  with  COL  Coffman,  the 
SPCMCA,  on  the  same  basis.  On  14  January  2011,  the  accused  advised  his  chain  of  command  of  the  7 
January  201 1  DD  5 1 0  request  to  change  his  status  that  had  not  yet  been  acted  upon  by  the  Brig  O.  On  19 
January  201 1  the  accused  filed  a  Request  for  Redress  under  Article  138,  UCMJ.  On  10  March  2011,  the 
accused  submitted  a  rebuttal  to  the  response  to  his  original  Article  138  Request  for  Redress. 

20.  CAPT  Hocter  recommended  that  the  accused  be  removed  from  POI.  He  never  recommended  a 
downgrade  of  custody  from  MAX  to  MDI.  CAPT  Hocter’s  recommendations  to  remove  the  accused 
from  POI  stated  that  1 5  minute  checks  required  by  MAX  custody  would  suffice.  The  custody 
classification  decision  of  MAX/MDI  is  a  Brig  O  decision  based  on  the  level  of  security  required  for  a 
particular  pretrial  detainee. 

21.  There  was  an  increase  in  media,  international  and  non-govemmental  organization,  and  individual 
member  Congressional  interest  in  the  accused’s  confinement  conditions  on  or  about  December 
2010/January  201 1  and  concurrently  with  the  accused  and  defense  counsel  complaints  and  filings  about 
the  accused’s  MAX/POI  custody/status.  The  brig  received  numerous  requests  from  outside  entities  who 
were  not  on  the  accused’s  approved  witness  list  to  come  and  visit  him,  to  include  Mr.  Juan  Mendez,  U.N. 
Special  Rappateur  and  Congressman  Dennis  Kucinich.  Such  requests  were  directed  to  the  DoD  Office  of 
Congressional  Legislative  Liaison  Affairs,  not  the  brig. 

22.  On  27  December  201 1,  LtGen  Flynn  called  MGen  Ary,  Staff  Judge  Advocate  to  the  Commandant  of 
the  Marine  Corps,  stating  that  while  he  had  the  utmost  confidence  in  the  way  the  brig  is  being  run,  he 
wanted  to  be  proactive  to  ensure  the  MC  held  the  moral  high  ground  when  responding  the  media.  The 
subsequent  emails  among  HQMC  proposed  outside  visits  to  MCBQ  by  high  level  DoD  officials  with 
corrections  expertise  and  development  of  fact  sheets  to  compare  MCBQ  standards  with  DoD/ACA/BOP 
protocols. 

23.  On  14  January  2011,  there  was  a  meeting  at  MCBQ  with  the  staff  and  CAPT  Hocter  and  CAPT 
Moore.  Among  the  issues  discussed  was  CAPT  Hocter’s  concern  about  the  accused  remaining  on  POI 
status.  He  opined  POI  was  not  justified  from  a  medical  viewpoint.  CW04  Averhart  explained  that  the 
medical  component  was  part  of  the  overall  classification  assessment  and  the  process  was  continually 
evaluated.  Col  Oltman  and  CW02  Barnes  were  present  at  the  meeting.  The  meeting  got  heated  between 
Col  Oltman  and  CAPT  Hocter.  CAPT  Hocter  told  the  brig  staff  to  call  POI  something  else  if  they  wanted 
to  maintain  the  accused  on  that  status  for  security  reasons  because  it  was  not  warranted  for  psychiatric 
reasons.  Col  Oltman  told  CAPT  Hocter  that  the  accused  would  remain  in  POI  status  and  that  if  keeping 
him  in  that  status  was  required  to  get  the  accused  to  trial,  that’s  what  they  would  do. 

24.  On  18  January  201 1,  the  accused  had  an  anxiety  attack  at  recreation  call.  He  was  being  escorted  by 
LCpl  Tankersly,  LCpl  Cline,  and  GM1  Webb.  All  of  the  guards  were  doing  their  job  properly.  They 
were  not  harassing  the  accused.  The  conduct  of  the  guards  had  nothing  to  do  with  any  protest  that 
occurred  at  MCBQ  on  or  before  1 8  January  2011.  The  accused  perceived  the  guards  to  be  anxious  so  he 
became  anxious.  The  accused’s  anxiety  attack  was  consistent  with  his  history  at  Fort  Drum,  FOB 
Hammer,  and  Kuwait.  The  accused  recovered  and  continued  his  recreation  call  without  incident.  LCpl 
Tankersly  and  LCpl  Cline  were  replaced  for  non-disciplinary  reasons.  After  the  accused  returned  to  his 
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cell,  he  was  visited  by  GySgt  Blenis,  MSgt  Papapke,  and  CW04  Averhart.  They  asked  him  how  he  was 
doing  and  questioned  him  about  what  happened  during  the  anxiety  attack.  The  accused  grew  frustrated 
when  discussing  the  comparison  between  his  anxiety  attack  and  what  happened  in  Kuwait.  He  put  his 
hands  up  by  his  head  and  began  yelling  such  things  as  “Why  are  you  staring  at  me,”  and  “Why  are  you 
yelling  at  me?”  CW04  Averhart  placed  the  accused  on  “special  move,  SR”.  The  accused  initially 
refused  to  give  his  clothes  to  MSgt  Papapke  causing  CW04  Averhart  to  order  a  Code  Blue  and  order  that 
the  accused  be  video-taped.  The  accused  gave  his  clothes  to  MSgt  Papapke  and  continued  to  argue  to 
both  MSgt  Papapke  and  GySgt  Blenis  that  this  anxiety  attack  was  different  than  Kuwait,  that  he  was  not 
suicidal,  and  that  he  should  not  be  on  POI.  CAPT  Hocter  arrived  and  recommended  the  accused  be  taken 
off  SR  and  placed  on  POI  status  for  24  hours.  CW04  Averhart  did  not  take  the  accused  off  SR  until  20 
January  2011. 

25.  On  21  January  201 1,  after  being  questioned  by  1SG  Williams  following  his  command  visit  with  the 
accused  on  14  January  2011,  CW04  Averhart  acted  on  the  accused’s  DD  510  approving  his  appearance 
before  the  21  January  201 1  C&A  board.  The  accused  also  appeared  before  the  C&A  board  on  4  February 
20 1 1  and  25  February  2011.  During  his  appearance  before  the  board  on  2 1  January  2011,  three  days  after 
his  18  January  201 1  anxiety  attack,  the  accused  was  asked  about  his  intake  statement  “always  planning, 
never  acting.”  The  accused  advised  the  board  that  the  statement  may  have  been  false.  In  response  to  a 
question  of  whether  the  board  should  then  believe  his  current  assurances  that  he  was  not  suicidal  were 
false,  the  accused  replied  “they  may  be  false.”  These  statements  by  the  accused  caused  great  alarm  to 
each  of  the  board  members  and  exacerbated  their  concerns  that  the  accused  may  be  patiently  waiting  to 
harm  himself. 

26.  On  24  January  2012,  the  brig  changed  command  from  CW04  Averhart  to  CW02  Barnes.  COL 
Malone  replaced  CAPT  Hocter  as  the  primary  mental  health  provider  for  the  accused  following  CAPT 
Hocter’s  1 8  January  201 1  visit  with  the  accused  prior  to  CAPT  Hocter’s  deployment.  CW02  Bames  and 
COL  Malone  had  a  much  more  coordination  regarding  the  accused’s  mental  health  condition  and  a  much 
better  personal  rapport  than  did  CW04  Averhart  and  CAPT  Hocter.  Together,  they  revised  the  SR/POI 
Assignment  Review  mental  health  forms.  CW02  Bames  also  implemented  the  Brig  Form  4200. 1  (Jan 

1 1)  to  document  the  C&A  Board  proceedings. 

27.  Beginning  on  21  January  2011,  COL  Malone  found  that  the  accused  had  no  current  suicidal  thoughts 
or  intent  and  that  he  was  psychologically  cleared  to  come  off  of  POI  status.  On  28  January  2011,  COL 
Malone  opined  that  the  accused  remained  at  moderate  risk  of  self  harm,  had  below  average  tolerance  for 
frustration  and  had  a  limited  ability  to  express  or  understand  his  feelings.  COL  Malone  opined  that  the 
risks/benefits  of  POI  are  not  further  detrimental  at  this  time.  Starting  on  1 8  February  2011,  COL  Malone 
changed  the  SR/POI  Recommendation  Form  to  a  Report  of  Behavioral  Health  Evaluation  Form  for  the 
C&A  board.  This  form  is  similar  to  the  standard  mental  status  examination  form  used  for  mental  status 
examinations.  The  form  contained  blocks  to  assess  the  accused’s  behavior,  level  of  alertness  and 
orientation,  mood  and  affect,  thinking  process,  thought  content,  memory  and  findings  as  to  the  status  of 
the  accused’s  mental  disorder,  risk  for  suicide/self  harm,  risk  for  violence,  whether  the  accused  has  a 
behavioral  disturbance,  whether  he  needs  to  be  segregated  from  the  general  population  due  to  a  treatable 
mental  disorder,  and  whether  and  how  frequently  the  accused  needed  further  examination.  Rather  than 
recommending  a  particular  status,  COL  Malone  described  the  accused’s  current  mental  health  status  in 
the  remarks.  On  18  February  2011,  COL  Malone  found  the  accused’s  behavior  normal,  fully  alert  and 
oriented,  unremarkable  mood  and  affect,  clear  thinking  process,  normal  thought  content,  good  memory 
and  found  the  accused’s  mental  disorder  resolved,  risk  for  suicide/self  harm  and  risk  for  violence  low, 
that  behavioral  disturbance  was  not  applicable,  that  the  accused  did  not  need  to  be  segregated  from  the 
general  population  due  to  a  treatable  mental  disorder,  and  that  he  required  routine  further  examination.  In 
the  remarks  section  COL  Malone  opined  that  the  accused’s  anxiety  disorder  remains  in  early  full 
remission;  he  is  tolerating  medication  taper  off  well;  he  understands  risks  and  benefits  of  treatment  and 
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non-treatment;  and  that  he  responds  well  to  intellectual  stimulation.  On  4,  1 1 ,  and  1 8  March  and  8  April 
2011,  COL  Malone  checked  the  same  boxes  and  remarked  that  the  accused’s  anxiety  disorder  was  in 
remission,  he  was  completely  off  his  medications,  remains  at  low  risk  of  suicide/self  harm,  and  that  he 
would  benefit  from  intellectual  stimulation. 

28.  On  6  and  15  April  201 1,  LTC  Russell  did  the  mental  health  assessment  of  the  accused  for  COL 
Malone.  LTC  Russell  checked  the  same  blocks  as  COL  Malone,  except  he  found  the  accused’s  mental 
disorder  stable  rather  than  resolved.  After  speaking  at  length  with  CW02  Barnes,  LTC  Russell  opined 
that  the  accused’s  presentation  to  him  varied  significantly  from  that  observed  by  the  brig  staff.  LTC 
Russell  opined  that  the  Brig  O’s  decision  to  maintain  due  diligence  for  self-harming  behavior  was  not 
unreasonable  given  the  accused’s  recent  withdrawal  from  staff  and  his  refusal  to  communicate  with  brig 
staff  to  give  them  assurances  of  his  safety  if  removed  from  POI.  He  further  opined  that  the  accused’s 
behavior  was  likely  to  persist. 

29.  The  withdrawal  of  the  accused  from  his  medication  was  not  listed  on  the  accused’s  chart  until  23 
February  2011.  CW02  Barnes  thought  the  accused  was  refusing  his  medication  until  she  spoke  with 
COL  Malone  on  23  February  201 1  and  learned  that  because  the  accused  had  extra  supervision,  COL 
Malone  was  comfortable  taking  him  off  his  medications.  CW02  Barnes  disagreed  with  COL  Malone’s 
decision  to  wean  the  accused  off  his  medications  because  of  the  accused’s  additional  stressors  and 
uncertainty  about  his  future. 

30.  On  2  Mar  2011,  the  accused  received  notice  of  the  current  charges,  including  Aiding  the  Enemy,  with 
a  possibility  of  confinement  for  life  without  parole  or  death,  if  a  capital  referral.  He  also  received  Col 
Choike’s  response  denying  his  Article  138  Request  for  Redress.  The  Marine  Corps  Base  Quantico  chain 
of  command  wanted  COL  Malone  available  to  see  the  accused  to  assess  his  mental  health  with  the  arrival 
of  these  additional  stressors.  The  accused  was  observed  mumbling  in  his  cell.  COL  Malone  could  not  be 
located  and  was  on  emergency  leave.  On  3  March  2011,  CW02  Bames  got  in  touch  with  COL  Malone 
who  arranged  to  see  the  accused  on  4  March  2011.  The  MCBQ  chain  of  command  was  not  happy  about 
this.  This  incident  caused  LtGen  Flynn  to  fully  engage  with  CAPT  Neill  to  coordinate  with  the  Army  to 
get  additional  mental  health  support  for  the  accused  and  for  MCBQ. 

31.  On  2  March  2011,  shortly  before  taps,  MSgt  Papapke  was  advised  by  a  guard  that  the  accused  did  not 
understand  why  he  had  to  give  up  his  clothes  except  underwear  at  night.  MSgt  Papapke  spoke  with  the 
accused  who  continued  to  insist  he  didn’t  understand  why  all  of  the  items  are  taken  except  his  underwear 
with  the  elastic  band  that  is  the  most  dangerous  piece.  The  accused  was  chuckling  briefly  as  if  the 
conversation  was  absurd.  MSgt  Papapke  told  CW02  Bames  of  the  comment.  CW02  Bames  ordered 
that  the  all  of  the  accused’s  gear  except  one  mattress  and  2  POI  blankets  be  removed  from  his  cell  after 
taps  to  include  his  underwear,  shower  shoes,  and  eyeglasses.  CW02  Bames  cited  SECNAVINST  para  4- 
14(dX5)(b)  as  authority  to  remove  the  accused’s  underwear.  This  paragraph  applies  only  to  SR  risk  status 
not  POI.  However,  the  Court  finds  that  SECNAVINST  paragraphs  4- 14(a)  and  (b)  give  authority  to  the 
Brig  O  authority  to  restrict  privileges  for  prisoners  in  SQ  when  they  must  be  withheld  for  reasons  of 
security  or  safety.  This  would  include  authority  to  remove  clothing,  to  include  underwear,  in  cases  where 
the  Brig  O  has  reason  to  believe  the  clothing  was  necessary  to  be  removed  for  security  or  safety  reasons 
for  a  period  of  time  that  is  not  excessive  in  relation  to  the  legitimate  Government  interest  in  protecting 
pretrial  detainees  from  self-harm. 

32.  The  proper  mode  of  communication  from  a  pretrial  detainee  to  a  guard  when  asking  a  question  was  to 
address  the  guard  by  his  rank  and  then  ask  the  question.  There  was  no  requirement  for  detainees  to  refer 
to  themselves  in  the  third  person.  The  accused  was  aware  of  this  through  indoctrination.  The  accused  did 
not  refer  to  himself  in  communications  with  staff  in  the  3rd  person  as  reflected  during  his  26  February 
201 1  personal  visit  when  he  asked  “LCpl,  can  I  turn  on  the  light?” 
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33.  On  the  morning  of  3  March  201 1  prior  to  reveille,  the  accused’s  clothes  were  not  in  his  feed  tray.  He 
stood  at  attention  during  count  naked,  without  covering  himself  with  his  POI  blanket,  as  was  his  normal 
practice.  The  accused  had  never  done  this  before.  While  in  POI  status  from  1 1  August  2010  until  2 
March  2011,  the  accused  had  his  clothes  removed  from  taps  to  reveille  except  underwear  and  shower 
shoes.  He  stood  for  count  covering  himself  with  his  POI  blanket.  The  accused  testified  that  he  attempted 
to  stand  with  his  POI  blanket  covering  himself  and  was  told  by  a  guard  “Is  this  how  you  stand  at  parade 
rest?”  The  accused  testified  that  he  requested  clarification  from  the  guard  by  asking  “LCpl,  detainee 
Manning  asks  if  he  has  to  put  the  blanket  down.”  He  testified  that  he  received  a  “yes”  response  and  took 
it  as  an  implied  task  to  drop  the  POI  blanket  and  stand  naked  at  parade  rest  and  then  at  the  position  of 
attention  during  count.  Nobody  from  the  brig  staff  ordered  the  accused  to  stand  naked  at  the  position  of 
attention  during  count.  The  brig  staff  did  not  consider  the  incident  significant  until  the  4  March  20 1 1 
New  York  Times  Article  entitled  “Soldier  in  Leaks  Case  Was  Jailed  Naked,  Lawyer  Says.” 

34.  On  3  March  201 1  after  count,  the  accused  made  a  telephone  call  to  Mr.  Coombs.  Mr.  Coombs 
maintains  a  blog  on  this  case.  On  4  March  201 1,  the  New  York  Times  article  was  printed  stating  in 
relevant  part  that  “A  lawyer  for  PFC  Bradley  Manning  has  complained  that  his  client  was  stripped  and 
left  naked  in  his  cell  for  seven  hours  on  Wednesday.”  The  article  quoted  the  following  taken  from  Mr. 
Coombs’  blog.  “The  Soldier’s  clothing  was  returned  to  him  Thursday  morning,  after  he  was  required  to 
stand  naked  outside  his  cell  during  an  inspection.  This  type  of  degrading  treatment  is  inexcusable  and 
without  justification.  It  is  an  embarrassment  to  our  military  justice  system  and  should  not  be  tolerated. 
PFC  Manning  has  been  told  that  the  same  thing  will  happen  to  him  again  tonight.  No  other  detainee  at 
the  brig  is  forced  to  endure  this  type  of  isolation  and  humiliation.”  From  4  March  2011-20  April  2011, 
the  accused  was  ordered  to  relinquish  all  items  from  his  cell  except  his  suicide  mattress  and  2  POI 
blankets.  The  accused  was  given  a  suicide  smock  to  wear  starting  on  7  March  2011.  There  is  no 
evidence  before  the  Court  that  the  accused  was  ordered  by  anyone  in  the  brig  to  stand  naked  outside  his 
cell  at  any  time  or  to  stand  naked  at  any  time  after  the  morning  of  3  March  2011.  On  4  March  2011,  the 
accused’s  clothes  were  in  his  feed  tray  prior  to  count.  He  was  semi  or  completely  dressed  prior  to 
reveille. 

35.  On  4  March  2011,  LtCol  Wright  from  HQ  MC,  Law  Enforcement  and  Corrections  Branch,  Security 
Division  Plans,  Policies,  and  Operations  (PSL),  the  proponent  for  SECNAVINST  1640.9,  wrote  an  email 
to  Col  Oltman  stating  that  it  was  the  professional  opinion  at  PSL  that  they  had  concerns  about  recent 
decisions  made  by  the  Brig  O  and  that  “to  take  measures  that  are  consistent  with  suicide  watch  but  not 
officially  place  that  person  on  a  suicide  watch  status  is  inconsistent  with  the  way  we  are  supposed  to  do 
business.” 

36.  LtGen  Flynn  knew  nothing  of  the  new  handling  instructions  regarding  the  accused  until  he  read 
about  them  in  the  New  York  Times  on  4  March  2011.  LtGen  Flynn  was  not  happy  to  learn  about  them 
this  way.  He  contacted  Col  Choike  to  relay  his  intent  that  any  changes  in  the  accused’s  handling 
instructions  or  assignment  must  be  briefed  to  Col  Choike  and  passed  on  to  LtGen  Flynn  before  execution. 
LtGen  Flynn’s  intent  was  to  ensure  he  would  be  prepared  to  address  political  impact,  media  interest,  legal 
ramifications,  and  senior  leadership  reaction  to  any  changes  in  handling  instructions.  The  guidance  came 
after  CW02  Barnes  increased  restrictions  on  the  accused.  There  was  no  attempt  by  LtGen  Flynn,  Col 
Choike,  or  Col  Oltman  to  prevent  CW02  Bames  from  easing  restrictions  on  the  accused  or  to  chill  her 
discretion  in  making  custody  or  status  determinations  for  the  accused. 

37.  Prior  to  the  4  March  201 1  New  York  Times  Article,  LtGen  Flynn  was  coordinating  with  HQMC, 
HQDA,  and  the  mental  health  chain  of  command  to  provide  permanent  mental  health  support  both  for  the 
accused  and  for  MCBQ  and  for  additional  assets  for  MCBQ  if  it  continued  to  serve  as  a  de  facto  joint 
regional  Personnel  Confinement  Facility  (PCF).  He  was  also  coordinating  PAO  responses  to  queries 
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regarding  the  confinement  conditions  of  the  accused  and  inviting  visits  from  outside  inspectors  general 
and  officials  with  corrections  experience  to  visit  MCBQ  to  ensure  that  the  brig  was  confining  the  accused 
LAW  properly  IAW  confinement  regulations  and  procedures.  LtGen  Flynn’s  guidance  after  4  March 
201 1  to  Col  Choike  was  to  ensure  he  was  briefed  before  any  changes  to  the  accused’s  handling  instruction 
occurred  so  he  would  be  prepared  to  fully  explain  what  occurred  and  why.  LtGen  Flynn  did  not  intend  to 
influence  the  decisions  of  the  Brig  O  regarding  the  accused’s  custody,  status,  or  handling  instructions. 

The  Brig  O  did  not  perceive  LtGen  Flynn’s  guidance  as  a  constraint  on  her  discretion. 

38.  On  14  January  2011,  LtGen  Flynn  ordered  Col  Choike  to  conduct  a  zero  based  review  of  MCBQ  to 
assess  MCBQs  resourcing  and  viability  of  designating  MCBQ  as  a  Joint  or  Regional  PCF  with  associated 
funding  and  manpower.  The  review  found  in  relevant  part  that  MCBQ  was  not  resourced  to  house  long¬ 
term  pretrial  detainees  for  more  than  1 80  days  and  was  not  resourced  to  house  high  profile  pretrial 
detainees  requiring  maximum  security  and  with  complex  mental  health  issues.  The  zero  based  review 
further  recommended  that  the  brig  policy  provision  changes:  (1)  the  provision  mandating  detainees  in 
SR/POI  receive  a  custody  classification  of  MAX  should  be  changed  to  provide  that  custody  and  status 
evaluations  be  conducted  separately;  (2)  clarify  the  authority  of  a  Medical  Officer  to  determine  what 
protective  measures  are  necessary  based  on  a  mental  health  evaluation,  and  of  a  Brig  O  to  impose,  or  re¬ 
impose,  additional  protective  measures  based  on  subsequent  behavior;  (3)  establish  separate  SQ  and 
general  population  quarters;  and  (4)  ensure  that  the  Brig  O  returns  detainees  to  the  appropriate  conditions 
or  quarters  when  no  longer  considered  to  be  suicide  risks  by  a  Medical  Officer.  The  SOP  should  also 
state  that,  absent  additional  factors,  the  Brig  O  may  not  place,  or  return,  a  detainee  to  SR  status  and 
impose  associated  protective  measures.  Ultimately  the  zero  based  review  recommended  the  confinement 
facility  at  MCBQ  be  closed. 

39.  On  20  April  2011,  the  accused  was  transferred  to  the  Joint  Regional  Confinement  Facility  (JRCF), 
Fort  Leavenworth,  KS.  He  was  classified  MDI  and  remains  at  the  classification  level  to  date  with  one 
disciplinary  review  board.  JRCF  does  not  have  POI  status. 

40.  After  the  accused’s  transfer,  HQMC,  PSL  sent  guidance  to  MCBQ  to  ensure  that  custody  and 
classification  were  separate  determinations.  As  a  matter  of  correctional  practice,  similar  factors  are 
considered  to  determine  MAX  custody  and  POI  status. 

The  Law: 

1 .  Article  13,  UCMJ  prohibits  the  imposition  of  (1)  punishment  prior  to  trial  and  (2)  conditions  of  arrest 
or  pretrial  confinement  that  are  more  rigorous  than  necessary  to  ensure  the  accused’s  presence  for  trial. 
Prong  one  involves  a  purpose  or  intent  to  punish  determined  by  examining  the  intent  of  detention  officials 
or  by  examining  the  purposes  served  by  the  restriction  or  condition  and  whether  such  purposes  are 
reasonably  relate  legitimate  government  objective.  The  second  prong  applies  only  when  an  accused  is  in 
pretrial  confinement.  Prong  2  examines  whether  conditions  are  sufficiently  egregious  to  give  rise  to  a 
permissive  inference  that  the  accused  is  being  punished  or  the  conditions  may  be  so  excessive  as  to 
constitute  punishment.  United  States  v.  King,  61  M.J.  225  (C.A.A.F.  2005). 

2.  Under  both  prongs,  the  burden  is  on  the  Defense  to  show  military  officials  intended  to  punish  the 
accused  or  that  the  restrictions  imposed  were  excessive  or  otherwise  not  reasonably  related  to  legitimate 
government  objectives.  U.S.  v.  Harris,  66  M.J.  166  (C.A.A.F.  2008). 

3.  Sentence  credit  is  the  appropriate  remedy  for  Article  13,  UCMJ  violations  IAW  RCM  305(k).  U.S.  v. 
Williams,  68  M.J.  252  (C.A.A.F.  2010).  Dismissal  is  also  a  possible  remedy  that  is  rarely  appropriate 
and  should  be  exercised  only  under  the  most  egregious  circumstances  so  as  not  to  exonerate  an  accused 
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for  reasons  unrelated  to  guilt  or  innocence  and  thereby  preclude  the  public’s  interest  in  deterring  the 
commission  of  serious  misconduct.  U.S.  v.  Fulton,  52  M.J.  767  (A.F.  Ct.  Crim.  App.  2000). 

4.  Conditions  of  confinement  relate  to  both  ensuring  the  accused’s  presence  for  trial  and  the  security 
needs  of  the  confinement  facility.  Military  Courts  should  be  reluctant  to  second-guess  the  security 
determinations  of  confinement  officials.  United  States  v.  Crawford,  62  M.J.  411,414  (C.A.A.F.  2006). 
Maintaining  security  and  order  and  operating  the  institution  in  a  manageable  fashion  are  peculiarly  within 
the  province  and  professional  expertise  of  corrections  officials,  and,  in  the  absence  of  substantial  evidence 
in  the  record  to  indicate  that  the  officials  have  exaggerated  their  response  to  these  considerations,  courts 
should  ordinarily  defer  to  their  expert  judgment  in  such  matters.  Id.  (quoting  Bell  v.  Wolfish,  44 1  U.S. 

520,  540  n.23  (1979)).  The  test  is  (1)  is  there  an  intent  to  punish  or  stigmatize  a  person  awaiting 
disciplinary  action;  and  (2)  if  not,  were  the  conditions  reasonably  in  furtherance  of  a  legitimate  non- 
punitive  objective?  United  States  v.  Starr,  53  M.J.  380  (C.A.A.F.  2000).  The  Court  finds  that 
“reasonably”  includes  an  analysis  of  whether  restrictions  taken  by  military  officials  are  excessive  in 
relation  to  the  legitimate  government  interest  involved. 

5.  The  Eight  Amendment  protection  against  cruel  and  unusual  punishment  does  not  apply  to  prisoners 
who  have  not  been  convicted  and  sentenced  -  or  in  other  words,  punished.  Pretrial  detainees  challenging 
pretrial  confinement  conditions  as  unlawful  pretrial  punishment  do  so  via  the  Due  Process  Clause  of  the 
Fifth  Amendment  to  the  U.S.  Constitution.  U.S.  v.  Bistrian,  2012  WL  4335958  (Third  Cir.  2012).  Like 
Article  13,  UCMJ,  the  Fifth  Amendment  Due  Process  clause  protects  pretrial  detainees  who  have  not 
been  convicted  and  sentenced  from  being  punished.  Conditions  reasonably  related  to  a  confinement 
facilities’  interest  in  maintaining  jail  security  are  not  unlawful  pretrial  punishment.  Like  Article  13,  the 
test  under  the  Fifth  Amendment  for  whether  a  particular  measure  amounts  to  unlawful  pretrial  punishment 
is  whether  there  is  an  express  intent  to  punish,  when  the  restriction  or  condition  is  not  reasonably  related 
to  a  legitimate  non-punitive  government  purpose,  or  when  the  restriction  is  excessive  in  light  of  that 
purpose  in  light  of  the  totality  of  the  circumstances.  Bell  v.  Wolfish,  441  U.S.  520  (1979).  The  Court 
finds  that  the  ‘excessiveness”  in  relation  to  government  interest  is  included  in  the  Article  13  analysis  of 
whether  a  condition  of  confinement  is  reasonably  related  to  a  legitimate  government  interest.  The  Court 
has  not  been  presented  with  any  evidence  that  sentence  credit  is  a  remedy  for  Fifth  Amendment  violation 
of  unlawful  pretrial  punishment.  Dismissal  of  charges  under  the  Fifth  Amendment  Due  Process  clause  is 
appropriate  only  in  rare  instances  where  the  government  has  engaged  in  outrageous  conduct.  U.S.  v. 
Djokich,  2012  WL  3711536  (1st  Cir.  2012).  As  such,  the  Court  encompasses  the  Fifth  Amendment 
challenge  in  its  Article  13,  UCMJ  findings  of  fact  and  conclusions  of  law. 

6.  Confinement  in  violation  of  service  regulations  does  not  create  a  per  se  right  to  sentence  credit  under 
Article  13,  UCMJ.  U.S.  v.  Williams,  68  M.J.  252  (C.A.A.F.  2010)  citing  U.S.  v.  Adcock,  65  M.J.  18 
(C.A.A.F.  2007).  Failure  to  follow  the  requirements  of  a  regulation  such  as  the  SECNAVINST  as  it 
relates  to  the  conditions  of  pretrial  confinement,  is  not  determinative  on  the  issue  of  a  violation  of  Article 
13.  U.S.  v.  McCarthy,  47  M.J.  162,  168  (C.A.A.F.  1997). 

7.  [D]e  minimis  impositions  ...  are  not  cognizable  under  Article  13,  UCMJ.  United  States  v.  Corteguera, 
56  MJ  330  (C.A.A.F.  2002). 

8.  Long-term  classification  of  a  pretrial  detainee  in  MAX  custody  is  not  automatically  a  violation  of 
article  13.  McCarthy,  47  M.J.  at  168.  Even  if  the  accused  is  confined  as  a  pretrial  detainee  for  a  long 
time,  he  is  not  allowed  to  dictate  the  conditions  of  his  confinement.  U.S.  v.  Willenbring,  56  M.J.  671  (A. 
Ct.  Crim.  App.  2001).  Decisions  to  place  pretrial  detainees  into  MAX  custody  status  based  on  arbitrary 
policies  that  do  not  examine  the  individual  circumstances  of  the  accused  or  based  solely  on  the  charges 
rather  than  a  reasonable  evaluation  of  the  facts  and  circumstances  in  a  case  can  violate  Article  13, 
U.C.M.J.  U.S.  v.  Crawford,  62  M.J.  411  (C.A.A.F.  2006)  U.S.  v.  Evans,  55  M.J.  732  (N.M.  Ct.Crim.App. 
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2001);  17. &  v.  Anderson,  49  MJ.  575  (N.M.  Ct.  Crim.  App.  1998  (brig  policy  requiring  custody  level  of 
MAX  for  detainees  who  face  more  than  five  years  confinement  is  arbitrary  and  constitutes  unlawful 
pretrial  punishment  in  violation  of  Article  13).  However,  the  nature  and  seriousness  of  the  offense  and 
potential  length  of  sentence  are  relevant  factors  brig  officials  may  consider  in  determining  custody  level. 
U.S.  v.  Harris,  2007  W.L.  1702575  (N.M.  Ct.  Crim.  App.  2007). 

9.  Preventing  suicide  is  a  legitimate  government  interest.  U.S.  v.  Williams,  68  M.J.  252  (C.A.A.F.  2010). 

10.  Failure  of  the  accused  to  contemporaneously  complain  is  strong  evidence  that  Article  13  was  not 
violated.  Subsequent  good  behavior  does  not  serve  to  revise  the  facts  as  they  existed  and  were  known  to 
brig  authorities.  U.S.  v.  Crawford,  62  M.J.  at  415  quoting  U.S.  v.  Huffman,  40  M.J.  225,  227  (C.M.A. 
1994)).  However,  the  fact  that  an  accused  or  defense  counsel  does  complain  does  not  prove  that  an 
Article  13  violation  occurred.  U.S.  v.  King,  61  M.J.  225  (C.A.A.F.  2005). 

1 1 .  The  views  of  United  Nations  officials,  such  as  the  Special  Rapporteur  in  this  case,  may  serve  as  a 
useful  interpretative  aid,  but  do  not  possess  the  force  of  law  unless  Congress  has  endowed  them  with  such 
authority,  and  are  not  controlling  of  legal  determinations  in  American  courts.  INS  v.  Aguirre- Aguirre, 

526  U.S.  415  (1999).  There  has  been  no  evidence  presented  that  Article  13,  UCMJ  was  enacted  to 
implement  any  international  obligations  of  the  United  States.  Medallin  v.  Texas,  554  U.S.  759  (2008). 

Conclusions  of  Law: 

1 .  The  Defense  Challenges  the  periods  the  Accused  remained  on  SR  over  CAPT  Hocter’s 
recommendation  as  unlawful  pretrial  punishment.  The  Government  concedes  that  maintaining  the 
accused  on  SR  after  a  mental  health  provider  determined  he  was  no  longer  a  suicide  risk  constitutes 
unlawful  pretrial  punishment  under  Article  13.  The  Court  agrees.  The  accused  will  receive  1  day 
confinement  credit  starting  the  day  after  CAPT  Hocter  recommended  the  accused  be  removed  from  SR. 
Thus  the  accused  will  receive  sentence  credit  for  pretrial  punishment  in  violation  of  Article  13  from  7-1 1 
August  2010  and  19-20  January  201 1,  a  total  of  7  days. 

2.  From  on  or  about  December  2010  until  the  accused  was  transferred  to  JRCF  on  20  April  2011,  the 
accused’s  conditions  of  confinement  generated  a  lot  of  media,  non-governmental  organization  (NGO), 
international  entity,  and  individual  Congressional  attention.  Individuals  from  these  organizations,  to 
include  Mr.  Mendez,  U.N.  Special  Rapporteur  and  Congressman  Kucinich,  requested  to  visit  the  accused. 
MCBQ  did  not  deem  these  as  “official  visits,”  and  elevated  inquiries  from  such  individuals  or  entities  to 
visit  the  accused  in  an  unmonitored  status  to  higher  headquarters  Marine  Corps,  Army,  or  DoD.  This  was 
appropriate.  Neither  Mr.  Mendez  nor  Congressman  Mr.  Kucinich  nor  any  other  member  of  a  NGO  or 
international  entity  were  on  the  accused’s  visitation  list.  What,  if  any,  visitation  between  individual 
members  of  international  or  NGO  entities  and  individual  Congressmen  acting  on  their  own  recognizance 
is  within  the  discretion  of  the  Executive  branch.  There  has  been  no  evidence  presented  that  Article  13, 
UCMJ  was  enacted  to  implement  any  U.S  treaty  or  other  foreign  affairs  obligation  of  the  United  States. 
The  Court  further  defers  to  the  agency  interpretation  of  its  own  regulations.  Denial  of  or  monitoring  of 
visits  by  NGOs,  international  bodies,  or  Congressmen  acting  in  their  individual  capacities  is  within  the 
discretion  of  the  Executive  Branch  and  does  not  constitute  illegal  pretrial  punishment  under  Article  13, 
UCMJ. 

3.  The  accused  was  not  held  in  solitary  confinement.  Solitary  means  alone  and  without  human  contact. 
Although  the  accused  was  confined  by  himself  in  a  cell  similar  to  that  of  the  other  detainees  at  MCBQ,  he 
had  daily  human  contact.  There  were  no  additional  doors  separating  the  accused’s  cell  from  the  main 
hallway.  He  could  view  all  activity  going  on  in  the  hallway.  The  accused  had  weekly  visits  with  his 
counselor  and  mental  health  professionals  as  well  as  daily  walk  through  visits  by  the  Brig  O. 
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4.  Throughout  the  duration  of  the  accused’s  pretrial  detention  at  MCBQ,  the  C&A  board  met  weekly  to 
assess  the  accused’s  custody  level  and  classification.  Although  there  was  some  confusion  in  the  brig 
policy  over  whether  POI  status  required  MAX  custody,  the  C&A  board  independently  determined  the 
accused  should  be  detained  in  MAX  status  relying  on  factors  set  forth  in  the  SECNAVINST  independent 
of  POI,  primarily  the  nature  of  the  accused’s  offenses,  the  potential  length  of  sentence,  low  tolerance  for 
frustration,  continuing  need  for  mental  health  evaluation,  and  poor  family  relationship.  GSgt  Blenis 
prepared  and  presented  his  recommendation  as  to  custody  and  classification  as  the  accused’s  counselor 
while  simultaneously  serving  as  the  senior  member  of  the  board.  Although  this  procedure  was  not  ideal, 
the  Court  finds  each  member  of  the  C&A  board  reached  his  determination  independently  and  the  board 
procedures  were  conducted  and  reported  within  the  SECNAVINST  guidance.  The  Court  further  finds 
that  CW04  Averhart  and  CW02  Barnes  made  independent  judgments  with  regard  to  each  of  the 
accused’s  custody/classification  determinations.  Although  Col  Oltman  concurred  with  both  CW04 
Averhart  and  CW02  Barnes’  determinations,  he  made  no  attempt  to  influence  their  decisions.  Col 
Oltman  concurred  after  the  determinations  were  made.  Neither  Col  Choike  nor  LtGen  Flynn  attempted  to 
influence  the  decisions  of  either  CW04  Averhart  or  CW02  Barnes  with  respect  to  custody  or 
classification  of  the  accused.  On  14  January  2011,  heated  words  were  exchanged  between  Col  Oltman 
and  CAPT  Hocter.  Col  Oltman  stated  if  it  were  necessary  for  the  accused  to  appear  at  trial,  the  accused 
would  stay  on  MAX/POI  while  under  his  watch.  By  these  comments.  Col  Oltman  did  not  attempt  to 
influence  CW02  Barnes  in  her  custody/status  decisions.  He  did  not  in  fact  influence  her  custody/status 
decisions  regarding  the  accused.  Throughout  the  accused’s  detention  at  MCBQ,  when  Col  Oltman  was 
briefed  by  CW04  Averhart  or  CW02  Barnes  regarding  the  accused  custody,  classification,  or  handling 
instructions,  the  briefing  occurred  to  advise  Col  Oltman  of  the  decisions  after  they  had  been  made.  The 
Brig  O’s  decision  to  maintain  the  accused  in  MAX  custody  throughout  his  confinement  at  MCBQ  was 
based  on  an  individualized  consideration  of  the  accused  and  the  SECNAVINST  factors.  This  was  neither 
an  abuse  of  discretion  nor  a  violation  of  Article  13. 

5.  As  early  as  the  arrival  of  the  accused,  LtGen  Flynn’s  intent  was  to  ensure  MCBQ  was  following 
regulations  and  procedures  properly  with  common  sense  in  detaining  the  accused.  He  wanted  to  hold  the 
moral  high  ground.  LtGen  Flynn  was  consistently  engaging  with  the  mental  health  chain  of  command, 
HQMC  Corrections,  and  the  Army  at  the  HQDA  level  to  obtain  additional  mental  health  to  enable  MCBQ 
to  effectively  maintain  the  accused  as  a  long-term  pretrial  detainee.  As  the  Senior  Mission  Commander 
equivalent  of  MC  Quantico,  LtGen  Flynn  had  a  need  to  know  of  any  changes  in  handling  instructions, 
custody/status,  or  other  confinement  conditions  for  the  accused  so  he  was  prepared  to  engage  and  inform 
higher  headquarters,  PAO,  and  others  who  were  informing  the  public  about  MCBQ  to  ensure  accurate 
information  was  being  relayed  about  the  accused’s  conditions  of  confinement. 

6.  There  was  no  intent  to  punish  the  accused  by  anyone  on  the  MCBQ  staff  or  in  the  MC  Quantico  chain 
of  command.  Their  intent  was  to  ensure  the  accused  was  safe,  did  not  hurt  or  kill  himself,  and  was 
present  for  trial.  MCBQ  staff  was  also  concerned  about  the  security  of  MCBQ,  its  staff,  and  other 
prisoners  there. 

7.  The  charges  are  serious  in  this  case  and  there  was  no  intent  to  punish  the  accused.  Dismissal  of 
charges  is  not  an  appropriate  remedy  for  any  Article  13,  UCMJ  violations  in  this  case. 

8.  Preventing  a  pretrial  detainee  from  injuring  or  killing  himself  is  a  legitimate  government  interest. 

The  use  of  POI  as  a  status  is  a  reasonable  tool  for  advancing  that  interest.  Unlike  SR,  where  the  decision 
to  remove  is  made  by  a  medical  officer,  the  SECNAVINST  leaves  the  POI  removal  decision  to  the  Brig 
O.  In  this  case,  the  accused  was  held  in  long-term  POI  status  based  largely  on  his  mental  health  history 
and  his  mental  health  condition  with  restrictions  approaching  those  of  SR.  At  some  point,  continuing  POI 
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over  the  recommendation  of  mental  health  professionals  becomes  excessive  in  relation  to  the  legitimate 
government  interest  absent  changes  in  circumstances. 

9.  With  respect  to  the  CW04  Averhart/CAPT  Hocter  tenure,  there  was  no  meaningful  engagement 
between  the  brig  staff  and  CAPT  Hocter.  The  brig  staff  did  not  trust  CAPT  Hocter.  CAPT  Hocter 
recommended  that  the  accused  be  removed  from  POI  on  27  August  2010.  The  Brig  O  had  the  discretion 
to  maintain  the  accused  on  POI  after  that  recommendation  for  a  reasonable  period  of  time.  The 
reasonableness  of  time  includes  consideration  of  the  accused’s  history  of  suicidal  ideation  and  violent 
behavior  in  Kuwait,  the  ambiguous  statements  made  by  the  accused  regarding  suicide  as  an  option 
indefinitely,  and  the  accused’s  continued  guarded  communication  with  brig  staff.  The  Court  finds  that 
continued  maintenance  of  the  accused  on  POI  status  over  mental  health  recommendation  after  1 
November  2010  was  excessive  in  relation  to  the  legitimate  POI  interest  resulting  in  the  accused  being 
held  in  conditions  more  rigorous  than  necessary  except  for  the  period  of  10-13  December  201 1  where 
CPT  Hocter  recommended  the  accused  remain  on  POI.  The  court  will  award  1  day  of  sentence  credit 
from  1  November  2010  -  17  January  201 1,  (minus  10-13  December)  a  total  of75  days. 

10.  The  accused’s  panic  attack  on  18  January  201 1  followed  by  his  comments  on  21  January  201 1  and  2 
March  2011  in  light  of  his  behavior  and  comments  in  Kuwait  caused  reasonable  concern  for  the  brig  staff. 
Continuing  the  accused  on  POI,  notwithstanding  the  recommendations  from  mental  health  professionals, 
was  not  excessive  in  relation  to  the  legitimate  government  interest  in  preventing  the  accused  from  injuring 
himself  or  others.  There  was  no  Article  13  violation  from  1 8  January  -  3  March  2011  and  a  reasonable 
period  thereafter. 

1 1 .  CW02  Barnes  had  authority  to  remove  the  accused’s  underwear  when  he  made  a  direct  comment 
about  the  ability  to  commit  suicide  with  the  waist-band.  However,  this  removal  does  approach  SR 
restrictions  and,  at  some  point,  the  accused’s  comments  must  be  considered  in  context  and  in  connection 
with  his  mental  health  diagnosis  even  if  the  brig  officials  disagree  with  the  diagnosis/treatment  plan  of  the 
mental  health  professional.  The  Court  sets  that  point  at  1  April  2011.  Maintaining  the  accused  in  POI 
status  over  the  recommendation  of  the  mental  health  professionals  when  his  mental  health  condition  was 
in  remission  and  without  considering  the  context  of  the  2  March  2011  communication  by  the  accused 
became  excessive  in  relation  to  the  legitimate  government  interest.  This  decision  is  a  very  close  call.  In 
March/April  2011,  the  accused  removed  visitors  from  his  visitation  list,  withdrew  completely  from 
communication  with  brig  staff  even  after  being  advised  that  if  he  provided  assurances  to  the  Brig  O  and 
explanations  of  his  behavior,  he  could  be  taken  off  POI  status,  was  engaging  in  a  subtle  increase  in  rule 
violations,  and  was  not  truthful  in  statements  to  LTC  Russell.  These  factors  are  balanced  by  the  fact  that 
the  Brig  O  was  aware  the  accused  believed  his  comments  of  21  January  2011  and  2  March  201 1  were 
being  used  against  him  to  continue  his  POI  status  and  the  history  of  maintaining  the  accused  on  lengthy 
POI  status  without  meaningful  mental  health  provider  input.  The  Court  will  grant  day  for  day  sentence 
credit  from  1-20  April  2010,  a  total  of  20  days. 

12.  Although  the  SECNAVINST  does  not  affirmatively  state  that  one  hour  is  required  exercise  time  for 
all  prisoners,  the  testimony  from  CW05  Galaviz,  CW02  Barnes,  and  LTC  Hilton,  as  well  as  the  DS 
section  of  the  SECNAVINST  and  MCBQ  policy  indicate  that  1  hour  of  exercise  is  the  standard  for  all 
prisoners  unless  limited  because  of  prisoner  behavior  or  staff  resource  constraints.  The  Court  finds 
neither  existed  to  systematically  limit  the  accused  to  20  minutes  of  exercise  call  from  29  July  2010-10 
December  2010.  This  violation,  although  not  de  minimus,  is  minor.  One  for  one  day  sentence  credit  is 
excessive  and  disproportionate  to  the  Article  13,  UCMJ  violation;  the  Court  grants  10  days  of  sentence 
credit. 
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13.  Any  comments  that  may  be  perceived  as  derogatory  statements  made  about  the  accused  in  emails 
between  brig  staff  are  de  minimus,  were  not  communicated  to  the  accused  or  any  other  prisoner,  and  were 
not  humiliating  to  the  accused.  No  sentence  credit  is  warranted. 

14.  Monitoring  the  accused’s  communications  and  visitation  under  circumstances  where  the  accused  is 
charged  with  disclosing  a  huge  volume  of  classified  information  is  legitimate  government  interest  and 
does  not  violate  Article  13. 

15.  The  court  recognizes  that  RCM  305(k)  could  provide  an  independent  basis  for  additional  credit.  US. 
v.  Williams,  68  M.J.  252  (C.A.A.F.  2010).  Having  considered  the  totality  of  the  circumstances  as  set 
forth  above,  RCM  305(k)  and  the  granted  Article  13  credit,  the  Court  does  not  believe  additional  credit  is 
warranted. 

RULING:  The  accused  will  be  credited  1 12  days  of  sentence  credit  for  Article  13  punishment. 

SO  ORDERED  this  7th  day  of  Januaiy  2013. 


DENISE  R.  LIND 
COL,  JA 


Chief  Judge,  1st  Judicial  Circuit 
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SUMMARY  of  CHANGE 

AR  27-40 
Litigation 

This  revision- - 

o  Devotes  a  separate  chapter  to  service  of  process  (chap  2) . 

o  Replaces  "investigative  report"  with  "litigation  report"  reflecting  current 
usage  (chap  3)  . 

o  Devotes  a  separate  chapter  to  individual  liability  (chap  4) . 
o  Treats  environmental  litigation  (chap  6) . 

o  Deletes  coverage  of  criminal  prosecutions  in  U.S.  Magistrate  and  District 
Courts  (see  AR  27-10)  . 

o  Delegates  more  authority  to  the  installation  level  to  determine  release  of 
information  and  appearance  of  witnesses  (chap  7) . 

o  Updates  procedures  to  obtain  release  from  local  or  State  jury  duty  (chap  10)  . 
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Department  of  the  Army 
Washington,  DC 
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Legal  Services 

Litigation 


By  Order  of  the  Secretary  of  the  Army: 
GORDON  R.  SULLIVAN 
Genera/,  United  States  Army 
Chief  of  Staff 

Official: 

MILTON  H.  HAMILTON 
Administrative  Assistant  to  the 
Secretary  of  the  Army 


History.  This  printing  publishes  a  complete 
revision  of  this  Army  regulation.  Because  the 
publication  has  been  revised  extensively,  the 
changed  portions  have  not  been  highlighted. 
Summary.  This  regulation  prescribes  policy 
and  procedures  for  litigation  in  civilian  court 
proceedings,  including  the  following:  provid¬ 
ing  representation  of  the  Army  and  its  per¬ 
sonnel  in  Federal  and  State  court 
proceedings;  remedies  for  procurement  fraud; 
environmental  litigation;  bankruptcy;  release 
of  information  and  appearance  of  witnesses 


in  criminal  and  civil  court  actions;  proce¬ 
dures  to  follow  when  soldiers  are  summoned 
for  jury  duty;  and,  procedures  for  cooperation 
with  the  Office  of  Special  Counsel. 
Applicability.  This  regulation  applies  to  all 
DA  personnel  (see  glossary),  including  the 
Active  Army,  the  Army  National  Guard,  and 
the  U.S.  Army  Reserve.  This  regulation  ap¬ 
plies  during  partial  and  full  mobilization. 
Proponent  and  exception  authority. 
The  proponent  of  this  regulation  is  The  Judge 
Advocate  General.  The  proponent  has  the  au¬ 
thority  to  approve  exceptions  to  this  regula¬ 
tion  that  are  consistent  with  controlling  law 
and  regulation.  Proponents  may  delegate  the 
approval  authority,  in  writing,  to  a  division 
chief  under  their  supervision  within  the  pro¬ 
ponent  agency  who  holds  the  grade  of  colo¬ 
nel  or  the  civilian  equivalent. 

Army  management  control  process. 
This  regulation  is  not  subject  to  the  require¬ 
ments  of  AR  11-2.  It  does  not  contain  inter¬ 
nal  control  provisions. 

Supplementation.  Supplementation  of  this 
regulation  and  establishment  of  command 
and  local  forms  are  prohibited  without  prior 


approval  from  the  Office  of  The  Judge  Advo¬ 
cate  General,  ATTN:  Litigation  Division 
(DAJA-LT),  901  North  Stuart  Street,  Ar¬ 
lington,  VA  22203-1837. 

Interim  changes.  Interim  changes  to  this 
regulation  are  not  official  unless  authenti¬ 
cated  by  the  Administrative  Assistant  to  the 
Secretary  of  the  Army.  Users  will  destroy 
interim  changes  on  their  expiration  dates  un¬ 
less  sooner  superseded  or  rescinded. 

Suggested  Improvements.  Users  are  in¬ 
vited  to  send  comments  and  suggestions  to 
Office  of  The  Judge  Advocate  General, 
ATTN:  Litigation  Division  (DAJA-LT),  901 
North  Stuart  Street,  Arlington,  VA 
22203-1837. 

Distribution.  Distribution  of  this  publica¬ 
tion  is  made  in  accordance  with  DA  Form 
12-09-E,  block  number  2040,  intended  for 
command  levels  B,C,D,  and  E  for  Active  Ar¬ 
my,  Army  National  Guard,  and  U.S.  Army 
Reserve. 
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Chapter  1 
General 

1-1.  Purpose 

a.  This  regulation  prescribes  policies  and  procedures  for  the 
following: 

(1)  Defensive  and  affirmative  litigation  in  Federal  and  State  civil¬ 
ian  courts  where  the  Army  or  Department  of  Defense  (DOD)  has  an 
interest  in  the  matter. 

(2)  Proceedings  before  Federal  or  State  administrative  bodies, 
such  as  utility  rate  commissions. 

(3)  Release  of  official  information  and  testimony  by  Department 
of  the  Army  (DA)  personnel  with  regard  to  litigation. 

(4)  Remedies  for  procurement  fraud  and  corruption. 

(5)  Environmental  civil  litigation  and  administrative  proceedings. 

(6)  Proceedings  before  the  Office  of  Special  Counsel. 

b.  This  regulation  does  not  apply  to  Department  of  the  Army 
(DA)  or  DOD  proceedings  such  as  courts-martial  or  administrative 
boards. 

1-2.  References 

Required  and  related  publications  and  prescribed  and  referenced 
forms  are  listed  in  appendix  A. 

1-3.  Explanation  of  abbreviations  and  terms 

Abbreviations  and  terms  used  in  the  regulation  are  explained  in  the 
glossary. 

1-4.  Responsibilities 

a.  United  States  Department  of  Justice  (DOJ).  DOJ  will  defend 
litigation  in  domestic  and  foreign  courts,  against  the  United  States, 
its  agencies  and  instrumentalities,  and  employees  whose  official 
conduct  is  involved.  The  various  U.S.  Attorney  Offices,  under  the 
oversight  of  the  Attorney  General,  will  conduct  much  of  the 
representation. 

b.  The  Judge  Advocate  General  (TJAG).  Subject  to  the  ultimate 
control  of  litigation  by  DOJ  (including  the  various  U.S.  Attorney 
Offices),  and  to  the  general  oversight  of  litigation  by  the  Army 
General  Counsel,  TJAG  is  responsible  for  litigation  in  which  the 
Army  has  an  interest.  Except  with  respect  to  proceedings  addressed 
in  subparagraph  i  below,  only  TJAG  (or  a  designee)  will  communi¬ 
cate  to  DOJ  the  Army’s  position  with  regard  to  settlement  of  a  case. 

c.  Assistant  Judge  Advocate  General  For  Civil  Law  and  Litiga¬ 
tion  (AJAG-CL).  Responsible  to  TJAG  for  litigation  issues;  super¬ 
vises  Chief,  Litigation  Division. 

d.  Chief,  Litigation  Division.  Reports  to  AJAG-CL  and  is  respon¬ 
sible  for  the  following: 

(1)  Supervising  litigation  in  which  the  Army  has  an  interest. 

(2)  Acting  for  TJAG  and  the  Secretary  of  the  Army  on  litigation 
issues,  including  the  authority  to  settle  or  compromise  cases,  subject 
to  the  supervision  of  TJAG  and  AJAG-CL. 

(3)  Delegating  responsibility  for  cases  if  appropriate. 

(4)  Serving  as  primary  contact  with  DOJ  on  litigation. 

(5)  Accepting  service  of  process  for  DA  and  for  the  Secretary  of 
the  Army  in  his  or  her  official  capacity.  (See  32  CFR  257.5.) 

e.  Special  Assistant  U.S.  Attorneys  (SA  USAs)  and  DOJ  special 
attorneys.  Army  judge  advocates  and  civilian  attorneys,  when  ap¬ 
pointed  as  SAUSAs  under  28  USC  543,  will  represent  the  Army’s 
interests  in  either  criminal  or  civil  matters  in  Federal  court  under  the 
following  circumstances: 

(1)  Felony  and  misdemeanor  prosecutions  in  Federal  court. 
Army  attorneys,  at  the  installation  level,  after  being  duly  appointed 
(see  AR  27-10),  will  prosecute  cases,  in  which  the  Army  has  an 
interest,  in  Federal  court.  Army  attorneys  who  prosecute  criminal 
cases  will  not  represent  the  United  States  in  civil  litigation  without 
authorization  from  the  Chief,  Litigation  Division. 

(2)  SA  USAs  for  civil  litigation.  By  assignment  of  TJAG  and  upon 
the  approval  of  the  U.S.  Attorney,  judge  advocates  will  serve  within 
a  U.S.  Attorney’s  office  to  represent  the  Government  in  litigation  in 
which  the  Army  or  DOD  has  an  interest.  These  judge  advocates 


have  the  same  general  authority  and  responsibility  as  an  Assistant 
U.S.  Attorney. 

(3)  Special  Attorneys  assigned  to  DOJ.  By  assignment  of  TJAG 
and  with  the  concurrence  of  the  appropriate  DOJ  official,  judge 
advocates  will  work  as  Special  Attorneys  for  DOJ.  Special  Attor¬ 
neys  are  authorized  to  represent  the  United  States  in  civil  litigation 
in  which  the  Army  or  DOD  has  an  interest. 

/  Attorneys  at  Army  activities  or  commands.  Staff  judge  advo¬ 
cates  (SJAsj  or  legal  advisers,  or  attorneys  assigned  to  them,  will 
represent  the  United  States  in  litigation  only  if  authorized  by  this 
regulation  or  delegated  authority  in  individual  cases  by  the  Chief, 
Litigation  Division. 

g.  Commander,  U.S.  Army  Claims  Service  (USARCS).  The  Com¬ 
mander,  USARCS,  and  USARCS  attorneys,  subject  to  AR  27-20, 
chapter  4,  will  maintain  direct  liaison  with  DOJ  in  regard  to  admin¬ 
istrative  settlement  of  claims  under  the  Federal  Tort  Claims  Act. 

h.  Chief,  Contract  Law  Division,  OTJAG.  The  Chief,  Contract 
Law  Division,  attorneys  assigned  to  the  Contract  Law  Division,  and 
other  attorneys  designated  by  the  Chief,  Contract  Law  Division,  in 
litigation  involving  taxation,  will  represent  DA  in  negotiation,  ad¬ 
ministrative  proceedings,  and  litigation,  and  maintain  liaison  with 
DOJ  and  other  Governmental  authorities. 

i.  Legal  Representatives  of  the  Chief  of  Engineers.  The  Office  of 
Chief  Counsel,  attorneys  assigned  thereto,  and  other  attorneys  desig¬ 
nated  by  the  Chief  Counsel  will  maintain  direct  liaison  with  DOJ 
and  represent  DA  in  litigation  and  administrative  proceedings  aris¬ 
ing  from  the  navigation,  civil  works.  Clean  Water  Act  404  permit 
authority,  environmental  response  activities,  and  real  property  func¬ 
tions  of  the  U.S.  Army  Corps  of  Engineers  (COE). 

j.  Chief  Trial  Attorney.  Contract  Appeals  Division.USALSA.  The 
Chief  Trial  Attorney,  attorneys  assigned  to  the  Contract  Appeals 
Division,  and  attorneys  designated  by  the  Chief  Trial  Attorney,  will 
represent  the  Government  before  the  Armed  Services  Board  of  Con¬ 
tract  Appeals  (ASBCA)  and  the  General  Services  Board  of  Contract 
Appeals  (GSBCA).  They  will  maintain  direct  liaison  with  DOJ  con¬ 
cerning  appeals  from  ASBCA  and  GSBCA  decisions.  The  Chief 
Trial  Attorney  has  designated  COE  attorneys  to  act  as  trial  attorneys 
in  connection  with  COE  contract  appeals. 

k.  Chief.  Regulatory  Law  Office.  USALSA.  The  Chief,  Regulatory 
Law  Office,  attorneys  assigned  to  the  Regulatory  Law  Office,  and 
other  attorneys  designated  by  the  Chief,  will  represent  DA  consumer 
interests  in  regulatory  matters  before  State  and  Federal  administra¬ 
tive  agencies  and  commissions,  including  but  not  limited  to 
proceedings  involving  rates  and  conditions  for  the  purchase  of  serv¬ 
ices  for  communications  (except  long-distance  telephone),  transpor¬ 
tation,  and  utilities  (gas,  electric,  water  and  sewer).  They  will 
maintain  direct  liaison  with  DOJ  for  communications,  transportation, 
and  utilities  litigation. 

/.  Chief,  Intellectual  Property  Law  Division,  USALSA.  The  Chief, 
Intellectual  Property  Law  Division,  and  the  attorneys  assigned  there¬ 
to,  will  represent  DA  in  matters  pertaining  to  patents,  copyrights, 
and  trademarks.  They  will  maintain  direct  liaison  with  DOJ  and 
represent  the  DA  in  intellectual  property  issues. 

m.  Chief.  Labor  and  Employment  Law  Office.OTJAG.  The  Chief, 
Labor  and  Employment  Law  Office,  attorneys  assigned  thereto,  and 
attorneys  identified  as  labor  counselors  will  represent  DA  in  matters 
pertaining  to  labor  relations,  civilian  personnel,  and  Federal  labor 
standards  enforcement  before  the  following:  Federal  Labor  Relations 
Authority:  Merit  Systems  Protection  Board;  Equal  Employment  Op¬ 
portunity  Commission;  Department  of  Labor,  National  Labor  Rela¬ 
tions  Board;  and.  State  workmen’s  compensation  commissions.  In 
the  event  any  individual  mentioned  in  this  subparagraph  intends  to 
make  a  recommendation  to  DOJ  concerning  an  appeal  of  any  case 
to  a  U.S.  Court  of  Appeals,  such  recommendation  will  first  be 
coordinated  with  Litigation  Division. 

n.  Chief,  Procurement  Fraud  Division,  USALSA.  The  Chief,  Pro¬ 
curement  Fraud  Division,  attorneys  assigned  thereto,  and  other  attor¬ 
neys  designated  by  the  Chief,  will  represent  DA  in  all  procurement 
fraud  and  corruption  matters  before  the  Army  suspension  and  debar¬ 
ment  authority  and  before  any  civil  fraud  recovery  administrative 
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records  privileged  from  release  should  be  retained  by  the  custodian 
pending  the  court’s  ruling  upon  the  Government’s  motion. 

(2)  When  a  motion  to  quash  or  for  a  protective  order  is  not  filed, 
or  the  motion  is  unsuccessful,  and  the  appropriate  DA  official  has 
determined  that  no  further  efforts  will  be  made  to  protect  the  re¬ 
cords,  copies  of  the  records  (authenticated  if  necessary)  will  be 
submitted  to  the  court  (or  to  the  clerk  of  court)  in  response  to  the 
subpoena  or  order. 

d.  Classified  and  privileged  materials.  Requests  from  DOJ,  U.S. 
Attorneys,  or  attorneys  for  other  Governmental  entities  for  records 
that  are  classified  or  otherwise  privileged  from  release  will  be  re¬ 
ferred  to  the  Litigation  Division.  (See  para  7-2g.) 

Section  III 

DA  Personnel  as  Witnesses  in  Private  Litigation 

7-8.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Policy.  The  involvement  of  present  or  former  DA  personnel  in 
private  litigation  is  solely  a  personal  matter  between  the  witness  and 
the  requesting  party,  unless  one  or  more  of  the  following  conditions 
apply: 

(1)  The  testimony  involves  official  information.(See  glossary.) 

(2)  The  witness  is  to  testify  as  an  expert. 

(3)  The  absence  of  the  witness  from  duty  will  interfere  seriously 
with  the  accomplishment  of  a  military  mission. 

b.  Former  DA  personnel.  Former  DA  personnel  may  freely  re¬ 
spond  to  requests  for  interviews  and  subpoenas  except  in  instances 
involving  official  information  (a(l)  above)  or  concerning  expert 
testimony  prohibited  by  paragraph  7-10  below.  In  those  instances, 
the  subject  of  the  request  or  subpoena  should  take  the  action  speci¬ 
fied  in  paragraphs  1-lc  and  7-3  of  this  regulation. 

c.  Present  DA  personnel  Present  DA  personnel  will  refer  all 
requests  for  interviews  and  subpoenas  for  testimony  in  private  litiga¬ 
tion  through  their  supervisor  to  the  appropriate  SJA  or  legal  adviser. 

d.  Discretion  to  testify.  Any  individual  not  wishing  to  grant  an 
interview  or  to  testify  concerning  private  litigation  may  seek  the 
advice  of  an  Army  attorney  concerning  the  consequences,  if  any,  of 
refusal.  Any  individual  not  authorized  to  consult  with  Army  counsel 
should  consult  with  private  counsel,  at  no  expense  to  the 
Government. 

7-9.  Official  information 

a.  In  instances  involving  paragraph  7-8o(l)  above,  the  matter 
will  be  referred  to  the  SJA  or  legal  adviser  serving  the  organization 
of  the  individual  whose  testimony  is  requested,  or  to  HQDA  pur¬ 
suant  to  paragraph  7  3a  above.  The  deciding  official  will  determine 
whether  to  release  the  information  sought  under  the  principles  estab¬ 
lished  in  paragraph  7-5  above.  If  funding  by  the  United  States  is 
requested,  see  paragraph  7-1 6d  of  this  regulation. 

b.  If  the  deciding  official  determines  that  the  information  may  be 
released,  the  individual  will  be  permitted  to  be  interviewed,  de¬ 
posed,  or  to  appear  as  a  witness  in  court  provided  such  interview  or 
appearance  is  consistent  with  the  requirements  of  paragraphs  7-10 
and  7-1 1  below.  (See,  for  example,  fig  7-2.)  A  JA  or  DA  civilian 
attorney  should  be  present  during  any  interview  or  testimony  to  act 
as  legal  representative  of  the  Army.  If  a  question  seeks  information 
not  previously  authorized  for  release,  the  legal  representative  will 
advise  the  witness  not  to  answer.  If  necessary  to  avoid  release  of  the 
information,  the  legal  representative  will  advise  the  witness  to  ter¬ 
minate  the  interview  or  deposition,  or  in  the  case  of  testimony  in 
court,  advise  the  judge  that  DOD  directives  and  Army  regulations 
preclude  the  witness  from  answering  without  HQDA  approval. 
Every  effort  should  be  made,  however,  to  substitute  releasable  infor¬ 
mation  and  to  continue  the  interview  or  testimony. 

7-10.  Expert  witnesses 

a.  General  rule.  Present  DA  personnel  will  not  provide,  with  or 
without  compensation,  opinion  or  expert  testimony  either  in  private 
litigation  or  in  litigation  in  which  the  United  States  has  an  interest 


for  a  party  other  than  the  United  States.  Former  DA  personnel  will 
not  provide,  with  or  without  compensation,  opinion  or  expert  testi¬ 
mony  concerning  official  information,  subjects,  or  activities  either  in 
private  litigation  or  in  litigation  in  which  the  United  States  has  an 
interest  for  a  party  other  than  the  United  States.  (See  fig  7-3.)  An 
SJA  or  legal  adviser  is  authorized  to  deny  a  request  for  expert 
testimony,  which  decision  may  be  appealed  to  the  Litigation 
Division. 

b.  Exception  to  the  genera!  prohibition.  If  a  requester  can  show 
exceptional  need  or  unique  circumstances,  and  the  anticipated  testi¬ 
mony  will  not  be  adverse  to  the  interests  of  the  United  States,  the 
Litigation  Division  may  grant  special  written  authorization  for  pres¬ 
ent  or  former  DA  personnel  to  testify  as  expert  or  opinion  witnesses 
at  no  expense  to  the  United  States.  In  no  event,  may  present  or 
former  DA  personnel  furnish  expert  or  opinion  testimony  in  a  case 
in  which  the  United  States  has  an  interest  for  a  party  whose  interests 
are  adverse  to  the  interests  of  the  United  States. 

c.  Exception  for  AMEDD  personnel  Members  of  the  Army  medi¬ 
cal  department  or  other  qualified  specialists  may  testify  in  private 
litigation  with  the  following  limitations  (see  fig  7-4): 

(1)  The  litigation  involves  patients  they  have  treated,  investiga¬ 
tions  they  have  made,  laboratory  tests  they  have  conducted,  or  other 
actions  they  have  taken  in  the  regular  course  of  their  duties. 

(2)  They  limit  their  testimony  to  factual  matters  such  as  the 
following:  their  observations  of  the  patient  or  other  operative  facts; 
the  treatment  prescribed  or  corrective  action  taken;  course  of  recov¬ 
ery  or  steps  required  for  repair  of  damage  suffered;  and,  contem¬ 
plated  future  treatment. 

(3)  Their  testimony  may  not  extend  to  expert  or  opinion  testimo¬ 
ny,  to  hypothetical  questions,  or  to  a  prognosis. 

d.  Court-ordered  expert  or  opinion  testimony.  If  a  court  or  other 
appropriate  authority  orders  expert  or  opinion  testimony,  the  witness 
will  notify  the  Litigation  Division  immediately.  If  the  Litigation 
Division  determines  it  will  not  challenge  the  subpoena  or  order,  the 
witness  will  comply  with  the  subpoena  or  order.  If  directed  by  the 
Litigation  Division,  however,  the  witness  will  decline  respectfully  to 
comply  with  the  subpoena  or  order.  (See  United  States  ex.  rel 
Touhy  v.  Ragen.  340  U.S.  462  (1951).) 

e.  Expert  witness  fees.  All  fees  tendered  to  present  DA  personnel 
as  an  expert  or  opinion  witness,  to  the  extent  they  exceed  actual 
travel,  meals,  and  lodging  expenses  of  the  witness,  will  be  remitted 
to  the  Treasurer  of  the  United  States. 

7-11.  Interference  with  mission 

If  the  absence  of  a  witness  from  duty  will  interfere  seriously  with 
the  accomplishment  of  a  military  mission,  the  SJA  or  legal  adviser 
will  advise  the  requesting  party  and  attempt  to  make  alternative 
arrangements.  If  these  efforts  fail,  the  SJA  or  legal  adviser  will  refer 
the  matter  to  the  Litigation  Division. 

Section  IV 

Litigation  in  Which  the  United  States  Has  an  Interest 

7-12.  Response  to  subpoenas,  orders,  or  requests  for 
witnesses 

a.  Referral  to  a  deciding  official  Requests,  subpoenas,  or  orders 
for  official  information,  interviews,  or  testimony  of  present  or  for¬ 
mer  DA  personnel  in  litigation  or  potential  litigation  in  which  the 
United  States  has  an  interest,  including  requests  from  DOJ,  will  be 
resolved  by  the  SJA  or  legal  adviser  pursuant  to  the  principles  of 
this  chapter.  The  Litigation  Division  will  be  consulted  on  issues  that 
cannot  be  resolved  by  the  SJA  or  legal  adviser. 

b.  Reassignment  of  witnesses.  When  requested  by  the  U.S.  Attor¬ 
ney,  the  SJA  or  legal  adviser  will  ensure  that  no  witnesses  are 
reassigned  from  the  judicial  district  without  advising  the  DOJ  attor¬ 
ney.  If  a  witness  is  vital  to  the  Government’s  case  and  trial  is 
imminent,  the  SJA  or  legal  adviser  should  make  informal  arrange¬ 
ments  to  retain  the  witness  in  the  command  until  trial.  If  this  is  not 
feasible,  or  if  a  satisfactory  arrangement  cannot  be  reached  with  the 
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DOJ  attorney,  the  SJA  or  legal  adviser  should  notify  the  Litigation 
Division. 

7-13.  Expert  witnesses 

Requests  for  present  or  former  DA  personnel  as  expert  or  opinion 
witnesses  from  DOJ  or  other  attorneys  representing  the  United 
States  will  be  referred  to  the  Litigation  Division  unless  the  request 
involves  a  matter  that  has  been  delegated  by  the  Litigation  Division 
to  an  SJA  or  legal  adviser.  In  no  event,  may  present  or  former  DA 
personnel  furnish  expert  or  opinion  testimony  in  a  case  in  which  the 
United  States  has  an  interest  for  a  party  whose  interests  are  adverse 
to  the  interests  of  the  United  States. 

7-14.  News  media  and  other  inquiries 

News  media  inquiries  regarding  litigation  or  potential  litigation  will 
be  referred  to  the  appropriate  public  affairs  office.  DA  personnel 
will  not  comment  on  any  matter  presently  or  potentially  in  litigation 
without  proper  clearance.  Local  public  affairs  officers  will  refer 
press  inquiries  to  HQDA  (SAPA),  WASH  DC  20310-1500,  with 
appropriate  recommendations  for  review  and  approval  by  the  Office 
of  the  Chief  of  Public  Affairs.  All  releases  of  information  regarding 
actual  or  potential  litigation  will  be  coordinated  with  the  Litigation 
Division  prior  to  release. 

Section  V 

Status,  Travel,  and  Expenses  of  Witnesses 

7-15.  Witnesses  for  the  United  States 

a.  Status  of  witness.  A  soldier  authorized  to  appear  as  a  witness 
for  the  United  States,  including  those  authorized  to  appear  under 
paragraph  7-16^/ below,  will  be  placed  on  temporary  duty.  If  USAR 
or  NG  personnel  are  requested  as  witnesses  for  the  United  States, 
and  if  their  testimony  arises  from  their  active  duty  service,  they 
should  be  placed  on  active  duty  to  testify.  The  status  of  a  civilian 
employee  will  be  determined  under  Federal  Personnel  Manual  630, 
subchapter  10.  DA  personnel  who  appear  as  necessary  witnesses  for 
a  party  asserting  the  Government’s  claim  for  medical  care  expenses 
are  witnesses  for  the  United  States. 

b.  Travel  arrangements.  Travel  arrangements  for  witnesses  for 
the  United  States  normally  are  made  by  DOJ  through  the  Litigation 
Division  for  other  than  local  travel.  The  Litigation  Division  will 
issue  instructions  for  this  travel,  including  fund  citation,  to  the 
appropriate  commander.  A  U.S.  Attorney,  or  an  attorney  asserting 
the  Government’s  medical  care  claim  under  chapter  5  of  this  regula¬ 
tion,  may  make  arrangements  for  local  travel  through  the  SJA  or 
legal  adviser  for  attendance  of  a  witness  who  is  stationed  at  an 
installation  within  the  same  judicial  district,  or  not  more  than  100 
miles  from  the  place  where  testifying.  Other  requests,  including 
those  under  paragraph  7-16 d  below,  will  be  referred  to  the  Litiga¬ 
tion  Division.  The  instructions  from  the  Litigation  Division,  or  the 
request  from  the  U.S.  Attorney  or  the  attorney  asserting  the  Govern¬ 
ment’s  claim,  will  serve  as  a  basis  for  the  issuance  of  appropriate 
travel  orders  by  the  local  commander. 

c.  Travel  and  per  diem  expenses.  The  witness’  commander  or 
supervisor  should  ensure  that  the  witness  has  sufficient  funds  to 
defray  expenses.  The  SJA  or  legal  adviser  will  provide  assistance. 

(1)  Where  local  travel  is  performed  at  the  request  of  a  U.S. 
Attorney  and  the  testimony  does  not  involve  information  acquired  in 
the  performance  of  duties,  transportation  arrangements  (costs)  and 
any  per  diem  expenses  are  the  responsibility  of  the  U.S.  Attorney. 

(2)  An  attorney  asserting  the  Government’s  medical  care  or  prop¬ 
erty  claim  may  be  required  to  advance  local  travel  expense  money 
to  the  witness  requested  and  to  include  these  in  recoverable  costs 
where  the  Government’s  claim  is  not  large  enough  to  justify  ex¬ 
penditures  of  Government  travel  funds. 

(3)  Other  local  travel  and  per  diem  expenses  for  cases  involving 
Army  activities  or  claims  are  proper  expenses  of  the  command 
issuing  the  orders. 

(4)  Litigation  Division  will  furnish  travel  expense  and  per  diem 


funds  for  other  than  local  travel  and  will  receive  reimbursement 
from  DOJ  or  other  Government  agencies  as  appropriate. 

7-16.  Witnesses  for  a  State  or  private  litigant 

a.  Status  of  witness.  If  authorized  to  appear  as  a  witness  for  a 
State  or  private  litigant,  and  the  testimony  to  be  given  relates  to 
information  obtained  in  the  performance  of  official  duties,  a  soldier 
will  attend  in  a  permissive  TDY  status.  If  authorized  to  appear  as  a 
witness,  but  the  testimony  does  not  relate  to  information  obtained  in 
the  performance  of  official  duties,  a  soldier  may  be  granted  a  pass 
or  permissive  TDY  under  AR  630-5,  or  be  required  to  take  ordinary 
leave.  The  status  of  a  civilian  employee  will  be  determined  under 
Federal  Personnel  Manual  630,  subchapter  10. 

b.  Travel  arrangements.  The  requesting  party  or  State  agency 
will  make  all  travel  arrangements  for  attendance  of  DA  personnel 
authorized  to  appear  as  witnesses  for  a  State  or  private  litigant.  The 
local  commander  may  issue  appropriate  orders  when  necessary. 

c.  Travel  expenses.  The  United  States  may  not  pay  travel,  meals, 
and  lodging  expenses  of  the  witness,  other  than  normal  allowances 
for  subsistence  pursuant  to  the  DOD  Military  Pay  and  Allowances 
Entitlements  Manual.  These  expenses  are  solely  a  matter  between 
the  witness  and  the  party  seeking  his  or  her  appearance.  Witnesses 
ordinarily  should  be  advised  to  require  advance  payment  of  such 
expenses.  Soldiers  authorized  to  appear  in  a  pass  or  permissive  TDY 
status  are  not  entitled  to  receive  witness  attendance  fees,  but  may 
accept  travel,  meals,  and  lodging  expense  money  from  the  request¬ 
ing  litigant.  All  witness  fees  tendered  the  soldier,  to  the  extent  they 
exceed  such  actual  expenses  of  the  member,  will  be  remitted  to  the 
Treasurer  of  the  United  States.  A  civilian  employee  authorized  to 
appear  in  his  or  her  official  capacity  will  accept  the  authorized 
witness  fees,  in  addition  to  the  allowance  for  travel  and  subsistence, 
and  make  disposition  of  the  witness  fees  as  instructed  by  his  or  her 
personnel  office. 

d.  Funding  by  the  United  States.  Requests  for  DA  personnel  to 
appear  at  Government  expense  as  witnesses  in  State  or  local 
proceedings  for  a  party  other  than  the  United  States,  including  cases 
involving  domestic  violence  or  child  abuse,  will  be  referred  to  the 
Litigation  Division.  The  Litigation  Division  may  authorize  travel 
and  per  diem  expenses  under  paragraph  7-15  above  when  the  case 
is  one  in  which  the  United  States  has  a  significant  interest. 

7-17.  Witnesses  before  foreign  tribunals 

a.  Referral  to  the  SJA.  Requests  or  subpoenas  from  a  foreign 
Government  or  tribunal  for  present  DA  personnel  stationed  or  em¬ 
ployed  within  that  country  to  be  interviewed  or  to  appear  as  wit¬ 
nesses  will  be  forwarded  to  the  SJA  of  the  command  exercising 
general  court-martial  jurisdiction  over  the  unit  to  which  the  individ¬ 
ual  is  assigned,  attached,  or  employed.  The  SJA  will  determine  the 
following: 

(1)  Whether  a  consideration  listed  in  paragraph  7-8a(  I )  through 
(3)  above  applies. 

(2)  Whether  the  information  requested  is  releasable  under  the 
principles  established  in  section  11  of  this  chapter. 

(3)  Whether  the  approval  of  the  American  Embassy  should  be 
obtained  because  the  person  is  attached  to  the  Embassy  staff  or  a 
question  of  diplomatic  immunity  may  be  involved. 

b.  United  States  has  an  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  has  an  interest  in  the  litigation,  the 
commander  may  authorize  the  interview  or  order  the  individual’s 
attendance  in  a  temporary  duty  status.  The  United  States  will  be 
deemed  to  have  an  interest  in  the  litigation  if  it  is  bound  by  treaty  or 
other  international  agreement  to  ensure  the  attendance  of  such 
personnel. 

c.  United  States  has  no  interest  in  the  litigation.  If  the  SJA 
determines  that  the  United  States  does  not  have  an  interest  in  the 
litigation,  the  commander  may  authorize  the  interview  or  the  appear¬ 
ance  of  the  witness  under  the  principles  established  in  section  III  of 
this  chapter. 

d.  Witnesses  located  outside  the  requester's  country.  If  the  re¬ 
quested  witness  is  stationed  in  a  country  other  than  the  requester’s, 
the  matter  will  be  referred  to  the  Litigation  Division. 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  Myer,  Virginia  22211 


v. 


) 

) 

) 

) 

) 

) 

) 

) 

) 


Prosecution  Request 
for  Leave  until  8  February  2013 
to  Submit  its  Plan  for  Storing 
any  Appellate  Exhibits  not 
Accompanying  the  Record  of  Trial 


9  January  2013 


The  United  States  respectfully  requests  leave  of  the  Court  until  8  February  2013  to  submit  its 
plan  for  storing  any  Appellate  Exhibits  not  accompanying  the  Record  of  Trial  in  one  place  under  one 
custodian  with  a  procedure  for  systematic  reviews  by  the  United  States  to  ensure  accountability 
through  any  appellate  review.  On  21  December  2012,  the  United  States  received  approval  to  store 
such  records  at  a  secure  facility  operated  by  a  government  oiganization  outside  the  Department  of 
Defense.  Since  then,  all  applicable  equity  holders,  with  the  exception  of  the  Department  of  State, 
have  cleared  for  such  records  to  be  stored  at  this  facility.  The  Department  of  State  has  notified  the 
United  States  that  the  storage  plan  has  been  cleared  by  a  majority  of  the  directorates,  but  that 
additional  time  is  needed.  The  United  States  requests  additional  time  to  receive  such  clearance. 

On  7  January  2013,  the  United  States  submitted  its  written  storage  plan  for  final  approval  to 
the  Office  of  the  Cleric  of  Court  for  the  United  States  Army  Court  of  Criminal  Appeals  ("Clerk  of  the 
Court").  Although  the  prosecution  has  been  working  with  the  Clerk  of  the  Court  for  two  months  on 
the  plan,  on  8  January  2013,  the  Clerk  of  Court  notified  the  United  States  that  leadership  within  the 
United  States  Army  Legal  Services  Agency  requested  an  opportunity  to  comment  on  the  proposed 
storage  plan,  along  with  the  Chief  of  the  Defense  Appellate  Division  which  cannot  occur  before  10 
January  2013.  The  United  States  requests  additional  time  to  receive  such  input  and,  if  necessary,  to 
coordinate  any  modifications  to  the  existing  plan  with  each  respective  equity  holder. 

This  request  will  not  necessitate  a  delay  in  the  proceedings  because  the  continued  effort  to 
secure  this  plan  will  occur  concurrently  with  the  scheduled  pretrial  motions  process.  There  will  be 
no  prejudice  to  the  defense. 


CPT,  JA 

Assistant  Trial  Counsel 


I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  Coombs,  Civilian 
Defense  Counsel,  via  electronic  mail  on  9  January  2013. 


CPT,  jX 


Assistant  Trial  Counsel 
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IN  THE  UNITED  STATES  ARMY 
FIRST  JUDICIAL  CIRCUIT 


UNITED  STATES 


) 

) 


v. 


)  DEFENSE  NOTICE  OF 
)  PLEA  AND  FORUM 


MANNING,  Bradley  E„  PFC  ) 

U.S.  Army,  ) 

Headquarters  and  Headquarters  Company,  U.S.  ) 

Army  Garrison,  Joint  Base  Myer-Henderson  Hall,  ) 


) 

) 

) 


)  DATED:  9  January  2013 

) 


Fort  Myer,  VA  22211 


In  accordance  with  the  Rules  of  Practice  before  Army  Courts-Martial,  PFC  Manning,  by  and 
through  his  attorney  hereby  serves  notice  to  the  Government  and  Court  of  anticipated  plea, 
requested  forum,  and  expected  motions. 


Plea: 


To  the  Specification  of  Charge  I  and  to  Charge  I:  Not  Guilty. 

To  Specification  1  of  Charge  II:  Not  Guilty. 

To  Specification  2  of  Charge  II:  Guilty,  except  the  words  and  figures  “15  February  2010” 
and  “5  April  2010”,  substituting  therefore  the  words  and  figures  “14  February  2010”  and  “21 
February  2010”;  further  excepting  the  words  “information  relating  to  the  national  defense,  to 
wit:”;  fiirther  excepting  the  words  “with  reason  to  believe  such  information  could  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  willfully  communicate, 
deliver,  transmit,  or  cause  to  be  communicated,  delivered,  or  transmitted,”,  substituting  therefore 
the  words  “did  willfully  communicate”;  fiirther  excepting  the  words  and  figures,  “in  violation  of 
18  U.S.  Code  Section  793(e),”;  to  the  excepted  words  and  figures.  Not  Guilty;  to  the  substituted 
words  and  figures.  Guilty. 

(Revised  Specification  2  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  14 
February  2010  and  on  or  about  21  February  2010,  having  unauthorized  possession  of  a  video  file 
named  “12  JUL  07  CZ  ENGAGEMENT  ZONE  30  CG  Anyone.avi”,  did  willfully  communicate 
the  said  information,  to  a  person  not  entitled  to  receive  it,  such  conduct  being  prejudicial  to  good 
order  and  discipline  in  the  armed  forces  and  being  of  a  nature  to  bring  discredit  upon  the  armed 
forces.) 

To  Specification  3  of  Charge  II:  Guilty,  except  the  words  and  figures  “22  March  2010” 
and  “26  March  2010”,  substituting  therefore  die  words  and  figures  “17  March  2010”  and  “22 
March  2010”;  further  excepting  the  words  “information  relating  to  the  national  defense,  to  wit:”; 
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further  excepting  the  words  “with  reason  to  believe  such  information  could  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  willfully  communicate,  deliver, 
transmit,  or  cause  to  be  communicated,  delivered,  or  transmitted,”,  substituting  therefore  the 
words  “did  willfully  communicate”;  further  excepting  the  words  and  figures  “in  violation  of  18 
U.S.  Code  Section  793(e),”;  to  the  excepted  words  and  figures.  Not  Guilty;  to  the  substituted 
words  and  figures,  Guilty. 

(Revised  Specification  3  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  17 
March  2010  and  on  or  about  22  March  2010,  having  unauthorized  possession  of  more  than  one 
classified  memorandum  produced  by  a  United  States  government  intelligence  agency,  did 
willfully  communicate  the  said  information,  to  a  person  not  entitled  to  receive  it,  such  conduct 
being  prejudicial  to  good  order  and  discipline  in  the  armed  forces  and  being  of  a  nature  to  bring 
discredit  upon  the  armed  forces.) 

To  Specification  4  of  Charge  II:  Not  Guilty. 

To  Specification  5  of  Charge  II:  Guilty,  except  the  words  and  figures  “3 1  December 
2009”  and  “9  February  2010”,  substituting  therefore  the  words  and  figures  “5  January  2010”  and 
“3  February  2010”;  further  excepting  the  words  “information  relating  to  the  national  defense,  to 
wit:”;  further  excepting  the  words  “with  reason  to  believe  such  information  could  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  willfully  communicate, 
deliver,  transmit,  or  cause  to  be  communicated,  delivered,  or  transmitted,”,  substituting  therefore 
the  words,  “did  willfully  communicate”;  further  excepting  the  words  and  figures  “in  violation  of 
18  U.S.  Code  Section  793(e),”;  to  the  excepted  words  and  figures,  Not  Guilty;  to  the  substituted 
words  and  figures,  Guilty. 

(Revised  Specification  5  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  5 
January  2010  and  on  or  about  3  February  2010,  having  unauthorized  possession  of  more  than 
twenty  classified  records  from  the  Combined  Information  Data  Network  Exchange  Iraq  database, 
did  willfully  communicate  the  said  information,  to  a  person  not  entitled  to  receive  it,  such 
conduct  being  prejudicial  to  good  order  and  discipline  in  the  armed  forces  and  being  of  a  nature 
to  bring  discredit  upon  the  armed  forces.) 

To  Specification  6  of  Charge  II:  Not  Guilty. 

To  Specification  7  of  Charge  II:  Guilty,  except  the  words  and  figures  “3 1  December 
2009”  and  “9  February  2010”,  substituting  the  words  and  figures  “5  January  2010”  and  “3 
February  2010”;  further  excepting  the  words  “information  relating  to  the  national  defense,  to 
wit:”;  further  excepting  the  words  “with  reason  to  believe  such  information  could  be  used  to  the 
injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  willfully  communicate, 
deliver,  transmit,  or  cause  to  be  communicated,  delivered,  or  transmitted,”,  substituting  therefore 
the  words  “did  willfully  communicate”;  further  excepting  the  words  and  figures  “in  violation  of 
1 8  U.S.  Code  793(e),”;  to  the  excepted  words  and  figures.  Not  Guilty;  to  the  substituted  words 
and  figures.  Guilty. 
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(Revised  Specification  7  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 

U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  5 
January  2010  and  on  or  about  3  February  2010,  having  unauthorized  possession  of  more  than 
twenty  classified  records  from  the  Combined  Information  Data  Network  Exchange  Afghanistan 
database,  did  willfully  communicate  the  said  information,  to  a  person  not  entitled  to  receive  it, 
such  conduct  being  prejudicial  to  good  order  and  discipline  in  the  armed  forces  and  being  of  a 
nature  to  bring  discredit  upon  the  armed  forces.) 

To  Specification  8  of  Charge  II:  Not  Guilty. 

To  Specification  9  of  Charge  II:  Guilty,  except  the  words  and  figures  “between  on  or 
about  8  March  2010  and  on  or  about  27  May  2010”,  substituting  therefore  the  words  and  figures 
“on  or  about  8  March  2010”;  further  excepting  the  words  “information  relating  to  the  national 
defense,  to  wit:”;  further  excepting  the  words  “with  reason  to  believe  such  information  could  be 
used  to  the  injuiy  of  the  United  States  or  to  the  advantage  of  any  foreign  nation,  willfully 
communicate,  deliver,  transmit,  or  cause  to  be  communicated,  delivered,  or  transmitted,”, 
substituting  therefore  the  words  “did  willfully  communicate”;  further  excepting  the  words  and 
figures  “in  violation  of  1 8  U.S.  Code  793(e)”;  to  the  excepted  words  and  figures,  Not  Guilty;  to 
the  substituted  words  and  figures,  Guilty. 

(Revised  Specification  9  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  on  or  about  8  March 
2010,  having  unauthorized  possession  of  more  than  three  classified  records  from  a  United  States 
Southern  Command  database,  did  willfully  communicate  the  said  information,  to  a  person  not 
entitled  to  receive  it,  such  conduct  being  prejudicial  to  good  order  and  discipline  in  the  armed 
forces  and  being  of  a  nature  to  bring  discredit  upon  the  armed  forces.) 

To  Specification  10  of  Charge  II:  Guilty,  except  the  words  and  figures  “1 1  April  2010” 
and  “27  May  2010”,  substituting  therefore  the  words  and  figures  “10  April  2010”  and  “12  April 
2010”;  further  excepting  the  words  “information  relating  to  the  national  defense,  to  wit:”;  further 
excepting  the  words  “with  reason  to  believe  such  information  could  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  any  foreign  nation,  willfully  communicate,  deliver,  transmit, 
or  cause  to  be  communicated,  delivered,  or  transmitted,”,  substituting  therefore  the  words  “did 
willfully  communicate”;  further  excepting  the  words  and  figures  “in  violation  of  18  U.S.  Code 
Section  793(e)”;  to  the  excepted  words  and  figures,  Not  Guilty;  to  the  substituted  words  and 
figures,  Guilty. 

(Revised  Specification  10  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  10 
April  2010  and  on  or  about  12  April  2010,  having  unauthorized  possession  of  more  than  five 
classified  records  relating  to  a  military  operation  in  Farah  Province,  Afghanistan  occurring  on  or 
about  4  May  2009,  did  willfully  communicate  the  said  information,  to  a  person  not  entitled  to 
receive  it,  such  conduct  being  prejudicial  to  good  order  and  discipline  in  the  armed  forces  and 
being  of  a  nature  to  bring  discredit  upon  the  armed  forces.) 
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To  Specification  1 1  of  Charge  II:  Not  Guilty. 

To  Specification  12  of  Charge  II:  Not  Guilty. 

To  Specification  13  of  Charge  II:  Guilty,  except  the  words  and  figures  “27  May  2010”, 
substituting  therefore  the  words  and  figures  “4  May  2010”;  further  excepting  the  words 
“knowingly  exceeded  authorized  access”,  substituting  therefore  the  words  “knowingly 
accessed”;  further  excepting  the  words  “with  reason  to  believe  that  such  information  so  obtained 
could  be  used  to  the  injury  of  the  United  States,  or  to  the  advantage  of  any  foreign  nation,  in 
violation  of  18  U.S.  Code  Section  1030(a)(1)”;  to  the  excepted  words  and  figures.  Not  Guilty;  to 
the  substituted  words  and  figures,  Guilty. 

(Revised  Specification  13  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  28 
March  2010  and  on  or  about  4  May  2010,  having  knowingly  accessed  on  a  Secret  Internet 
Protocol  Router  Network  computer,  and  by  means  of  such  conduct  having  obtained  information 
that  has  been  determined  by  the  United  States  government  pursuant  to  an  Executive  Order  or 
statute  to  require  protection  against  unauthorized  disclosure  for  reasons  of  national  defense  or 
foreign  relations,  to  wit:  more  than  seventy-five  classified  United  States  Department  of  State 
cables,  did  willfully  communicate,  deliver,  transmit,  or  caused  to  be  communicated,  delivered,  or 
transmitted  the  said  information,  to  a  person  not  entitled  to  receive  it,  such  conduct  being 
prejudicial  to  good  order  and  discipline  in  the  armed  forces  and  being  of  a  nature  to  bring 
discredit  upon  the  armed  forces.) 

To  Specification  14  of  Charge  II:  Guilty,  except  the  words  and  figures  “15  February 
2010”  and  “18  February  2010”,  substituting  therefore  the  words  and  figures  “14  February  2010” 
and  “15  February  2010”;  further  excepting  the  words  “knowingly  exceeded  authorized  access”, 
substituting  therefore  the  words  “knowingly  accessed”;  further  excepting  the  words  “with  reason 
to  believe  that  such  information  so  obtained  could  be  used  to  the  injury  of  the  United  States,  or  to 
the  advantage  of  any  foreign  nation,  in  violation  of  18  U.S.  Code  Section  1030(a)(1)”;  to  the 
excepted  words  and  figures,  Not  Guilty;  to  the  substituted  words  and  figures,  Guilty. 

(Revised  Specification  14  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  between  on  or  about  14 
February  2010  and  on  or  about  15  February  2010,  having  knowingly  accessed  on  a  Secret 
Internet  Protocol  Router  Network  computer,  and  by  means  of  such  conduct  having  obtained 
information  that  has  been  determined  by  the  United  States  government  pursuant  to  an  Executive 
Order  or  statute  to  require  protection  against  unauthorized  disclosure  for  reasons  of  national 
defense  or  foreign  relations,  to  wit:  a  classified  Department  of  State  cable  titled  “Reykjavik- 13”, 
did  willfully  communicate,  deliver,  transmit,  or  caused  to  be  communicated,  delivered,  or 
transmitted  the  said  information,  to  a  person  not  entitled  to  receive  it,  such  conduct  being 
prejudicial  to  good  order  and  discipline  in  the  armed  forces  and  being  of  a  nature  to  bring 
discredit  upon  the  armed  forces.) 

To  Specification  15  of  Charge  II:  Guilty,  except  the  words  and  figures  “between  on  or 
about  15  February  2010  and  on  or  about  15  March  2010”,  substituting  therefore  the  words  and 
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figures  “on  or  about  8  March  2010”;  further  excepting  the  words  “information  relating  to  the 
national  defense,  to  wit:”;  further  excepting  the  words  “with  reason  to  believe  such  information 
could  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign  nation, 
willfully  communicate,  deliver,  transmit,  or  cause  to  be  communicated,  delivered,  or 
transmitted,”,  substituting  therefore  the  words  “did  willfully  communicate”;  further  excepting  the 
words  and  figures  “in  violation  of  1 8  U.S.  Code  Section  793(e),”;  to  the  excepted  words  and 
figures,  Not  Guilty;  to  the  substituted  words  and  figures,  Guilty. 

(Revised  Specification  15  of  Charge  II:  In  that  Private  First  Class  Bradley  E.  Manning, 
U.S.  Army,  did,  at  or  near  Contingency  Operating  Station  Hammer,  Iraq,  on  or  about  8  March 
2010,  having  unauthorized  possession  of  a  classified  record  produced  by  a  United  States  Army 
intelligence  organization,  dated  1 8  March  2008,  did  willfully  communicate  the  said  information, 
to  a  person  not  entitled  to  receive  it,  such  conduct  being  prejudicial  to  good  order  and  discipline 
in  the  armed  forces  and  being  of  a  nature  to  bring  discredit  upon  the  armed  forces.) 

To  Specification  16  of  Charge  II:  Not  Guilty. 

To  Charge  II:  Guilty. 

To  Specification  1  of  Charge  III:  Not  Guilty. 

To  Specification  2  of  Charge  III:  Not  Guilty. 

To  Specification  3  of  Charge  III:  Not  Guilty. 

To  Specification  4  of  Charge  III:  Not  Guilty. 

To  Specification  5  of  Charge  III:  Guilty. 

To  Charge  III:  Guilty. 

Forum: 

Trial  by  Military  Judge  Alone. 

Maximum  Punishment: 

The  maximum  punishment  authorized  in  this  case,  based  solely  on  PFC  Manning’s  guilty 
plea  is:  reduction  to  E-l,  total  forfeiture  of  all  pay  and  allowances,  confinement  for  20  years,  and 
a  dishonorable  discharge. 

The  Defense  arrives  at  this  maximum  punishment  determination  based  upon  the  findings 
of  the  Court  in  Appellate  Exhibit  421  and  the  Defense’s  belief  the  proposed  pleas  to  specification 
13  and  14  should  each  carry  a  maximum  punishment  of  reduction  to  E-l ,  total  forfeiture  of  all 
pay  and  allowances,  confinement  for  2  years,  and  a  dishonorable  discharge. 
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PFC  Manning’s  proposed  pleas  to  specifications  13  and  14  of  Charge  II  under  clauses  1 
and  2  of  Article  134  are  lesser  included  offenses  of  the  offenses  charged  under  18  U.S.C.  Section 
1030(a)(1)  and  Article  134.  The  Defense  asserts  that  the  Article  134  lesser  included  offenses  are 
not  included  in  or  closely  analogous  to  an  offense  listed  in  the  MCM.  The  Defense  also  asserts 
that  the  conduct  and  mens  reas  of  the  lesser  included  offenses  are  not  essentially  the  same  as  a 
violation  of  United  States  Code  Section  1030(a)(1)  because  PFC  Manning  is  pleading  to  a 
residuum  of  elements  for  that  offense.  Army  Regulation  (AR)  380-5  dated  29  September  2000 
(Information  Security  Program)  establishes  a  custom  of  the  service  penalizing  disclosures  of 
classified  and  sensitive  information.  A  disclosure  in  violation  of  AR  380-5  would  be  charged 
under  Article  92  of  the  UCMJ.  A  violation  of  Article  92  would  carry  a  maximum  punishment  of 
reduction  to  E-l,  total  forfeiture  of  all  pay  and  allowances,  confinement  for  2  years,  and  a 
dishonorable  discharge.  Thus,  the  maximum  punishment  for  each  of  the  lesser  included  offenses 
of  specification  13  and  14  proposed  by  PFC  Manning  should  be  reduction  to  E-l,  total  forfeiture 
of  all  pay  and  allowances,  confinement  for  2  years,  and  a  dishonorable  discharge. 

Expected  Motions: 

Motion  to  Dismiss:  Speedy  Trial  under  Article  10  and  RCM  707; 

Motion  to  Dismiss:  Unreasonable  Multiplication  of  Charges  for  Findings  and 
Sentencing  (after  announcement  of  Findings). 


Respectfully  submitted, 


DAVID  EDWARD  COOMBS 
Civilian  Defense  Counsel 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  My er,  Virginia  22211 


v. 


) 

) 

) 

) 

) 

) 

) 

) 

) 


GOVERNMENT  ADDENDUM 
TO  MOTION  TO  TAKE 
JUDICIAL  NOTICE 
DATED  16  NOVEMBER  2012 


9  January  2013 


1.  The  United  States  requests  the  Court  take  judicial  notice  of  the  following  adjudicative  facts: 

a.  Julian  Assange  was  located  in  Iceland  in  February  2010  and  working  on  the  Icelandic 
Modem  Media  Initiative. 

b.  LTC  Lee  Packnett  was  quoted  in  a  New  York  Times  article,  dated  1 8  March  2010. 

c.  A  New  Yorker  profile  of  Julian  Assange,  titled  “No  Secrets:  Julian  Assange’s  Mission  for 
Total  Transparency”  was  dated  7  June  2010. 

d.  WikiLeaks  and  various  new  organizations  began  publishing  Department  of  State 
diplomatic  cables  over  the  weekend  of  27-28  November  2010. 

e.  Al-Qaeda  (AQ)  and  its  affiliates  (al-Qaeda  in  the  Islamic  Maghreb,  al-Qaeda  in  Iraq,  al- 
Qaeda  in  the  Arabian  Peninsula)  are  all  listed  as  foreign  terrorist  organizations  by  the 
Department  of  State  and  are,  in  fact,  enemies  of  the  United  States. 

f.  Usama  bin  Laden  is  a  member  of  AQ  and  an  enemy  of  the  United  States. 

g.  Adam  Gadahn  is  a  member  of  AQ  and  an  enemy  of  the  United  States. 

h.  “Inspire”  is  a  magazine.  It  advocates  violent  jihad  and  promotes  the  ideology  of  AQAP. 

2.  This  filing  is  an  attempt  to  clarify  the  adjudicative  facts  the  United  States  seeks  to  have 
judicially  noticed.  See  Government  Motion  to  Take  Judicial  Notice,  dated  16  November  2012. 


Assistant  Trial  Counsel 


APPELLATE  EXHIBIT  ^ 
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I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  E. 
Coombs,  Civilian  Defense  Counsel,  via  electronic  mail,  on  9  January  2013. 


Assistant  Trial  Counsel 
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UNITED  STATES  OF  AMERICA 


Manning,  Bradley  E. 

PFC,  U.S.  Army, 

HHC,  U.S.  Army  Garrison, 

Joint  Base  Myer-Henderson  Hall 
Fort  Myer,  Virginia  22211 


v. 


) 

) 

) 

) 

) 


Scheduling  Order 


) 


) 


DATE:  °\  J OVVU  2.0 1 3 


1 .  The  Court  is  currently  scheduling  Article  39(a)  sessions  with  the  following  default  schedule  at 
the  request  of  the  parties:  two  weeks  for  parties  to  file  motions;  two  weeks  for  parties  to  file 
responses;  five  days  for  parties  to  file  replies;  and  one  week  for  the  Court  to  review  all  pleadings 
before  the  start  of  the  motions  hearing.  The  time  for  filing  replies  was  added  after  the  first  Article 
39(a)  session  on  15-16  March  2012  because  the  Court  received  reply  briefs  the  day  before  that 
session,  the  parties  desire  to  continue  to  file  replies,  and  the  Court  requires  time  to  consider  them. 

2.  Scheduling  dates  and  suspense  dates  are  set  forth  below.  This  schedule  was  coordinated  with 
the  parties.  The  trial  schedule  will  be  reviewed  and  updated  as  necessary  at  each  scheduled 
Article  39(a)  session. 

a.  Immediate  Action  (21  February  2012  - 16  March  2012) 

b.  Legal  Motions,  excluding  Evidentiary  Issues  (29  March  2012  -  26  April  2012) 

c.  Legal  Motions  (10  May  2012  -  8  June  2012) 

d.  Interim  Pretrial  Motions  (2  June  2012  -  25  June  2012) 

e.  Pretrial  Motions  (7  June  2012  -  20  July  2012) 

f.  Pretrial  Motions  (20  July  2012  -  30  August  2012) 

g.  Pretrial  Motions  (24  August  2012  -  18  October  2012) 

h.  Pretrial  Motions  (26  September  2012  -  2  November  2012) 

i.  Pretrial  Motions  (19  October  2012  - 12  December  2012) 

j.  Pretrial  Motions  (16  November  2012  -  11  January  2013) 

k.  Pretrial  Motions  (11  January  2013  -  17  January  2013) 

(A)  Article  39(a):  16-17  January  2013 

(1)  Defense  Motion  for  Speedy  Trial,  including  Article  10  (Argument  Only) 
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(2)  Government  Supplement  to  Additional  Request  for  Judicial  Notice 

(A)  Filing:  11  January  2013 

(B)  Response:  15  January  2013 

(3)  Government  Response  to  Defense  Notice  of  Plea  and  Forum 

(A)  Filing:  16  January  2013 

(4)  Defense  Motion  to  Compel  Witness  Testimony  -  Fort  Leavenworth  Witness 
1.  Pretrial  Motions  114  January  2013  - 1  March  2013) 

(A)  Filing:  31  January  2013 

(B)  Response:  14  February  2013 

(C)  Reply:  19  February  2013 

(D)  Article  39(a):  26  February  -  1  March  2013 

(1)  Providence  Inquiry 

(A)  Accused  Proffer:  31  January  2013 

(B)  Defense  Proposed  Questions:  31  January  2013 

(C)  Government  Proposed  Questions:  7  February  2013 

(2)  Supplemental  Government  Witness  List  (if  necessary) 

(A)  Filing:  31  January  2013 

(3)  Grunden  Hearing  for  Government  Classified  Information 

(4)  Litigation  Concerning  MRE  505(h)  and  MRE  505(i)  (if  not  previously  resolved) 

(5)  Government  Notification  of  Security  Clearances  for  Defense  Witnesses  (if 
necessary) 

(A)  Filing:  14  February  2013 

(B)  Response:  19  February  2013 

(6)  Defense  MRE  505(h)  Final  Notice 
(A)  Filing:  22  February  2013 

(7)  Discussion  of  Storing  all  AEs  in  a  Centralized  Location 

(A)  Filing:  8  February  2013 

(8)  Government  List  of  all  Classified  Information  it  intends  to  Request  a  Closed 
Session  (Grunden) 

(A)  Filing:  31  January  2013 

(B)  Response:  14  February  2013 
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(9)  Government  Proposed  Procedures  for  Closing  Sessions  (Grunden) 

(A)  Filing:  31  January  2013 

(B)  Response:  14  February  2013 

(10)  Notice  of  whether  the  Government  will  Request  the  Grunden  Article  39(a)  be  an 
in  camera  Proceeding,  in  whole  or  in  part,  IAW  MRE  505(i)' 

(A)  Filing:  31  January  2013 

m.  Pretrial  Motions  (10-12  April  2013) 

(A)  Filing:  15  March  2013 

(B)  Response:  29  March  2013 

(C)  Reply:  3  April  2013 

(D)  Article  39(a):  10  - 12  April  2013 

(1)  Defense  Motion  in  Limine  for  Government  Sentencing  Case 

n.  Pretrial  Motions  (22  April  2013  -  24  May  2013) 

(A)  Filing:  22  April  2013 

(B)  Response:  6  May  2013 

(C)  Reply:  11  May  2013 

(D)  Article  39(a):  21 -24  May  2013 

(1)  Grunden  Hearing  for  Defense  Classified  Information 

(2)  Completion  of  Security  Clearance  Checks  for  Witnesses  (as  necessary) 

(3)  Government  Notice  of  Alternatives  of  Classified  Information  in  lieu  of  Closing 
the  Courtroom1 2 

(A)  Filing:  22  April  2013 

(4)  MRE  505(i)  Litigation,  if  any,  based  on  Defense  MRE  505(h)  Final  Notice,  22 
February  2013 

(5)  Notice  of  Government  Objections  to  Defense  Use  of  Classified  Information  and 
Government  Proposed  Alternatives  to  Defense  Use  of  Classified  Information 


1  This  Article  39(a)  is  currently  scheduled  to  occur  on  26  February  -  1  March  2013. 

2  Alternatives  include,  but  are  not  limited  to  stipulations;  use  of  code  words  or  special  names;  use  of  screens, 
disguises,  and  code  names  for  classified  witnesses;  use  of  electronic  imagery  visible  only  to  cleared  trial  participants 
and  not  the  public;  the  "silent  witness"  rule;  and  syllabi  or  reference  indexes. 
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o.  Trial  bv  MJ  Alone  (3  June  2013  -  UTC) 

Trial:  3  June  2013  -  UTC 
So  Ordered  this^day  of  i/ory  2013. 


DENISE  R.  LIND 
COL,  JA 

Chief  Judge,  1st  Judicial  Circuit 
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UNITED  STATES  OF  AMERICA  ) 

)  SUPPLEMENT  TO  GOVERNMENT 

v.  )  ADDENDUM  TO  MOTION  TO 

)  TAKE  JUDICIAL  NOTICE 

Manning,  Bradley  E.  )  DATED  16  NOVEMBER  2012 

PFC,  U.S.  Army,  ) 

HHC,  U.S.  Army  Garrison,  ) 

Joint  Base  Myer-Henderson  Hall  )  11  January  2013 

Fort  Myer,  Virginia  22211  ) 


RELIEF  SOUGHT 


The  United  States  requests  this  Court  take  judicial  notice  of  the  adjudicative  facts  listed 
in  the  Government  Addendum  to  Motion  to  Take  Judicial  Notice.  See  Appellate  Exhibit  465. 
This  filing  supplements  the  Government  Addendum,  as  well  as  the  Government’s  Motion  to 
Take  Judicial  Notice,  dated  16  November  2012.  See  Appellate  Exhibit  398.  During  oral 
argument  at  the  last  Article  39a  session,  the  Court  asked  the  Government  to  briefly  describe  the 
relevance  of  the  adjudicative  facts  listed  in  the  Government  Addendum,  as  well  as  provide 
additional  source  information  for  the  facts  sought  to  be  judicially  noticed.  Each  fact  listed  in  the 
Government  Addendum  is  addressed  in  turn  below. 

Adjudicative  Facts 

a.  Julian  Assange  was  located  in  Iceland  in  February  2010  and  working  on  the  Icelandic 
Modem  Media  Initiative.  See  Enclosures  1-5  (accessible  via  hyperlinks  below). 

This  fact  is  relevant  because  the  United  States  intends  to  introduce  into  evidence  chat 
logs  between  Mr.  Assange  and  the  accused  that  reference  Mr.  Assange’s  presence  in  Iceland  and 
the  Icelandic  Modem  Media  Initiative.  See  Enclosure  6,  at  1  and  1 0.  As  the  accused  leaked 
information  involving  Iceland,  the  adjudicative  fact  also  tends  to  explain  the  accused’s 
misconduct  generally  and  provide  context  to  the  statements  made  in  the  chat  logs.  The  relevant 
enclosures  establish  that  this  fact  is  not  subject  to  reasonable  dispute  in  that  the  fact  is  capable  of 
ready  and  accurate  determination  by  resort  to  the  published  news. 

Enclosure  1 : 

http://www.nvtimes.com/201 0/02/22/business/media/221ink.html?pagewanted=all&  r=0 

Enclosure  2:  http://www.guardian.co.uk/media/organgrinder/2010/feb/15/wikileaks-editor- 
excited-iceland-joumalism 

Enclosure  3:  http://www.guardian.co.uk/world/2010/feb/12/iceland-haven-freedom-speech- 
wikileaks 

Enclosure  4:  http://news.bbc.co.Uk/2/hi/8504972.stm 
Enclosure  5:  http://news.bbc.co.Uk/2/hi/technology/85 1 0927.stm 

b.  LTC  Lee  Packnett  was  quoted  in  a  New  York  Times  article,  dated  1 8  March  2010.  See 
Enclosure  7. 
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This  fact  is  relevant  because  the  United  States  intends  to  introduce  into  evidence  chat 
logs  between  Mr.  Assange  and  the  accused  that  reference  LTC  Packnett  and  the  article  published 
by  the  New  York  Times.  See  Enclosure  6,  at  14.  Because  the  article  was  published  by  the  New 
York  Times  and  is  accessible  over  the  internet  or  in  print,  the  existence  of  this  article  and  the 
dates  of  its  publication,  as  well  as  its  use  of  a  quote  from  LTC  Packnett,  are  facts  not  subject  to 
reasonable  dispute  in  that  they  are  widely  known  or  capable  of  ready  and  accurate  determination 
by  resort  to  sources  whose  accuracy  cannot  be  questioned. 

c.  A  New  Yorker  profile  of  Julian  Assange,  titled  “No  Secrets:  Julian  Assange’s  Mission  for 
Total  Transparency”  was  dated  7  June  2010.  See  Enclosure  8  (accessible  via  the  hyperlink 
below). 


This  fact  is  relevant  because  the  United  States  intends  to  introduce  into  evidence  chat 
logs  between  the  accused  and  Adrian  Lamo  that  reference  this  New  Yorker  profile.  See 
Enclosure  9,  at  16.  The  chat  logs  indicate  that  the  accused  had  knowledge  of  the  article  before 
the  date  of  publication.  The  existence  of  this  article  and  the  date  of  its  publication  are  facts  not 
subject  to  reasonable  dispute  in  that  they  are  capable  of  ready  and  accurate  determination  by 
resort  to  the  article  itself. 

Enclosure  8:  http://www.newyorker.com/reporting/201 0/06/07/1 00607fa  fact  khatchadourian 

d.  WikiLeaks  began  releasing  the  alleged  Department  of  State  diplomatic  cables  over  the 
weekend  of  27-28  November  2010.  See  Enclosures  10-15  (accessible  via  the  hyperlinks  below). 

This  fact  is  relevant  because  the  accused  is  charged  with  compromising  alleged 
Department  of  State  diplomatic  cables.  As  such,  it  is  necessary  to  develop  a  timeline  to  prove 
the  elements  of  the  relevant  specification.  The  release  of  alleged  cables  at  this  time  is  a  fact  not 
subject  to  reasonable  dispute  in  that  it  is  widely  known  and  capable  of  ready  and  accurate 
determination  by  resort  to  the  relevant  enclosures. 

Enclosure  1 0:  http://articles.latimes.com/20 1 0/nov/30/world/la-fg-wikileaks-20 101130 
Enclosure  1 1 :  http://www.theglobeandmail.com/news/politics/canadian-spv-secrets-exposed-in- 
wikileaks-dump/articlel  316198/ 

Enclosure  12:  http://www.nvtimes.com/201 0/1  1/29/world/29cables.html?pagewanted=all&  r=0 
Enclosure  13:  http://www.guardian.co.uk/news/blog/2010/nov/28/wikileaks-us-embassv-cables- 
live-blog 

Enclosure  14:  http://www.washingtonpost.com/wp- 

dvn/content/article/20 1 0/ 1 1/28/AR20101 12802395.html 

Enclosure  15:  http ://www . defense. go v/N ews/N ews Article. aspx? ID=6 1 8 76 

e.  Al-Qaeda  (AQ),  al-Qaeda  in  the  Islamic  Maghreb,  al-Qaeda  in  Iraq,  and  al-Qaeda  in  the 
Arabian  Peninsula  are  all  listed  as  foreign  terrorist  organizations  by  the  Department  of  State. 
Additionally,  they  are,  in  fact,  enemies  of  the  United  States.  See  Enclosures  16-18  (accessible 
via  the  hyperlinks  below). 
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These  adjudicative  facts  are  relevant  because  the  accused  is  charged  with  Giving 
Intelligence  to  the  Enemy  under  Article  104,  UCMJ.  For  Specification  1  of  Charge  II,  the 
United  States  must  also  prove  that  the  accused  had  knowledge  that  intelligence  published  on  the 
internet  was  accessible  to  the  enemy.  Further,  the  United  States  intends  to  introduce  evidence 
that  AQ  was  in  possession  of  information  compromised  by  the  accused  as  part  of  its  merits  and 
sentencing  cases.  The  fact  that  the  Department  of  State  considers  these  organizations  terrorist 
organizations  is  appropriate  for  judicial  notice  because  it  is  not  subject  to  reasonable  dispute  in 
that  the  relevant  enclosures,  accessible  via  the  State  Department’s  website,  are  sources  whose 
accuracy  cannot  reasonably  be  questioned.  The  widely  accessible  nature  of  this  information  and 
the  official  nature  of  the  source  establish  that  the  fact  is  not  subject  to  reasonable  dispute.  The 
fact  that  AQ  and  affiliates  are  enemies  of  the  United  States  is  widely  known  and  appropriate  for 
judicial  notice,  but  is  specifically  supported  by  Enclosure  1 7,  which  lists  “the  al-Qaida  (AQ) 
network”  under  the  section  “defining  the  enemy.” 

Enclosure  16:  http://www.state.gOv/i/ct/rls/other/des/123085.htm 
Enclosure  17:  http://www.state.gOv/i/ct/enemv/index.htm 
Enclosure  18:  http://www.state.gOv/r/pa/prs/ps/2010/01/135364.htm 

f.  Usama  bin  Laden  (UBL)  is  a  member  of  al-Qaeda  and  an  enemy  of  the  United  States.  See 
Enclosures  19-20  (accessible  via  the  hyperlinks  below). 

This  adjudicative  fact  is  relevant  because  the  Government  intends  to  introduce  evidence 
that  Usama  bin  Laden  asked  for,  and  received,  classified  information  compromised  by  the 
accused.  The  fact  that  UBL  was  a  member  of  al-Qaeda  and  an  enemy  of  the  United  States  is 
widely  known,  as  well  as  capable  of  ready  and  accurate  determination  through  the  relevant 
enclosures,  sources  whose  accuracy  cannot  reasonably  be  questioned. 

Enclosure  19:  http://www.fbi.gov/wanted/topten/usama-bin-laden 

Enclosure  20:  http://www.state.gOv/i/ct/rls/rm/201 1/1 78499.htm 

Enclosure  21 :  http://www.defense.gov/transcripts/transcript.aspx?transcriptid=4820 

g.  Adam  Gadahn  is  a  member  of  al-Qaeda  and  an  enemy  of  the  United  States.  See 
Enclosures  22-24  (accessible  via  the  hyperlinks  below). 

This  adjudicative  fact  is  relevant  because  the  Government  intends  to  introduce  evidence 
that  Adam  Gadahn  was  in  possession  of  material  released  by  WikiLeaks  and  released  a  video 
relating,  in  part,  to  the  WikiLeaks  disclosures.  The  fact  that  Gadahn  is  a  member  of  al-Qaeda 
and  an  enemy  of  the  United  States  is  widely  known,  as  well  as  capable  of  ready  and  accurate 
determination  through  the  relevant  enclosures,  whose  accuracy  cannot  reasonably  be  questioned. 

Enclosure  22:  http://www.fbi.gov/wanted/wanted  terrorists/adam-vahive- gadahn 
Enclosure  23:  http://www.state.gOv/i/ct/rls/crt/2006/82728.htm 
Enclosure  24:http://www.defense.gov/news/newsarticle.aspx?id=  116193 

h.  “Inspire”  is  a  magazine.  It  advocates  violent  jihad  and  promotes  the  ideology  of  al-Qaeda 
in  the  Arabian  Peninsula.  See  Enclosures  25-29  (accessible  via  the  hyperlinks  below). 
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These  adjudicative  facts  are  relevant  because  the  Government  intends  to  introduce 
evidence  that  this  magazine,  which  promotes  the  ideology  of  recognized  terrorist  organizations, 
encouraged  readers  to  gather  information  released  by  WikiLeaks.  The  relevant  enclosures  are 
articles  from  mainstream  news  organizations.  They  evidence  that  the  two  adjudicative  facts  at 
issue  here  are  not  subject  to  reasonable  dispute  in  that  they  are  capable  of  ready  and  accurate 
determination. 

Enclosure  25:  http://www.adl.org/main  Terrorism/al  qaeda  english  magazine.htm 
Enclosure  26: 

http://edition.cnn.com/20 1 0/WQRLD/meast/07/0 1  /al.qaeda.magazine/?fbid=CE2WTvsQhMG 

Enclosure  27:  http://www.upi.com/Top  News/US/201 0/07/0 1/Al-Qaida-launches-English- 
language-e-zine/UPI-39 1 5 1 277988860/ 

Enclosure  28:  http://www.theatlantic.com/politics/archive/2010/Q6/al-qaedas-first-english- 
language-magazine-is-here/59006/ 

Enclosure  29: 

http://www.adl.org/main  Terrorism/al  qaeda  magazine  calls  for  us  terror  attacks.htm?Multi 
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CONCLUSION 


As  indicated  above,  the  United  States  respectfully  requests  the  Court  take  judicial  notice 
of  the  listed  adjudicative  facts. 


CCPT,  JA 

Assistant  Trial  Counsel 


I  certify  that  I  served  or  caused  to  be  served  a  true  copy  of  the  above  on  Mr.  David  E. 
Coombs,  Civilian  Defense  Counsel,  via  electronic  mail,  on  1 1  January  2013. 


(Judean  morrow 

CPT,  JA 

Assistant  Trial  Counsel 
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February  22,  2010 
LINK  BY  LINK 

A  Vision  of  Iceland  as  a  Haven  for  Journalists 

By  NOAM  COHEN 

ICELAND,  where  the  journalists  run  free. 

A  banking  scandal  nearly  bankrupted  this  tiny  island  nation  (population:  barely  300,000)  little  more  than  a 
year  ago,  but  Iceland  is  considering  a  new  vision:  to  become  a  haven  for  journalists  and  publishers  by 
offering  some  of  the  most  aggressive  protections  for  free  speech  and  investigative  journalism  in  the  world. 

The  proposal,  the  Icelandic  Modem  Media  Initiative,  combines  in  a  single  piece  of  legislation  provisions 
from  around  the  world:  whistle-blower  laws  and  rules  about  Internet  providers  from  the  United  States; 
source  protection  laws  from  Belgium;  freedom  of  information  laws  from  Estonia  and  Scotland,  among 
others;  and  New  York  State’s  law  to  counteract  “libel  tourism,”  the  practice  of  suing  in  courts,  like  Britain’s, 
where  journalists  have  the  hardest  time  prevailing. 

“We  would  become  the  inverse  of  a  tax  haven,”  said  Birgitta  Jonsdottir,  a  member  of  Parliament  and  a 
sponsor  of  the  initiative.  “They  are  trying  to  make  everything  opaque.  We  are  trying  to  make  it  transparent.” 

For  many  observers,  this  legislation  represents  a  direct  reversal  of  recent  Icelandic  history.  Secret  dealings 
by  a  few  banks  in  Iceland,  combined  with  a  lack  of  regulation  and  oversight,  led  to  calamitous  debts  that 
were  nine  times  the  gross  domestic  product.  In  response,  Iceland  would  institutionalize  the  most  aggressive 
sunshine  laws  possible. 

There  are  19  sponsors  of  the  media  initiative  in  the  Althing,  Iceland’s  Parliament;  that  is  about  a  third  of  the 
membership,  representing  all  parties  on  the  political  spectrum,  Ms.  Jonsdottir  said.  The  legislation  is  set  to 
be  debated  this  week.  While  the  left-leaning  government  that  took  power  after  the  crisis  can  have  no  official 
position  on  the  proposal,  she  said,  presumably  it  would  be  sympathetic  to  the  idea. 

The  plan  to  make  Iceland  a  world  leader  in  journalism  protection  took  shape  in  December  with  the 
assistance  of  two  leaders  of  the  whistle-blower  Web  site  Wikileaks.org,  Julian  Assange  and  Daniel  Schmitt, 
whose  publish-nearly-anything  ideology  has  given  them  personal  experience  with  news  media  laws  around 
the  globe. 

They  outlined  the  idea  at  the  annual  meeting  of  the  Icelandic  Digital  Freedoms  Society,  and  relocated  there 
in  January  to  help  local  advocates  and  politicians  draft  the  legislation. 

The  pitch  was,  in  part,  practical:  much  the  way  businesses  relocate  to  countries  like  the  Cayman  Islands  or 
Switzerland  to  take  advantage  of  legal  protections  and  shield  laws  for  bank  accounts,  publications  would 
relocate  to  Iceland  —  or  at  least  relocate  their  computer  servers  that  publish  their  Web  sites  —  in  order  to 
get  the  benefits,  and  gain  access  to  Iceland’s  plentiful  energy  resources. 
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“Iceland  could  become  an  ideal  environment  for  Internet-based  international  media  and  publishers  to 
register  their  services,  start-ups,  data  centers  and  human  rights  organizations,”  reads  the  Web  site,  which 
explains  the  proposal  and  answers  questions  about  it.  “It  could  be  a  lever  for  the  economy  and  create  new 
work  employment  opportunities.” 

But,  of  course,  there  is  a  strong  moral  claim  being  made  as  well.  And  the  timing  for  such  an  appeal  was 
ideal,  said  Smari  McCarthy  of  the  digital  freedoms  organization.  The  population  was  shaking  off  the  shock 
of  the  economic  crisis  and  dealing  with  the  humiliation  of  needing  financial  assistance  from  European 
neighbors. 

“Throughout  the  run-up  to  the  crisis  —  the  bubble  —  people  were  so  excited  with  what  they  were  doing,” 
said  Mr.  McCarthy,  who  has  an  Irish  parent  but  has  lived  in  Iceland  since  he  was  11.  “Suddenly  that  dream 
disappears.  People  had  the  option  of  sinking  into  some  sort  of  sadness  about  it,  some  national  depression, 
or  the  alternative,  trying  to  figure  out  a  new  way  of  doing  things.” 

To  some  experts  on  how  the  Internet  is  changing  media  law,  the  Iceland  initiative  should  be  hailed  more  for 
its  bold  thinking  than  for  offering  genuine  legal  protection. 

“The  proposal  is  largely  symbolic  —  which  is  not  to  say  unimportant,”  said  David  Ardia,  who  runs  the  citizen 
media  law  project  at  the  Berkman  Center  of  Harvard  Law  School.  “Its  impacts  are  likely  to  be  felt  long 
term.” 

For  example,  he  praised  the  wisdom  of  offering  a  package  of  proposals  touching  on  how  news  is  gathered, 
distributed  and  read  —  thus,  issues  like  Internet  privacy,  protection  for  search  engines  and  compensation 
for  defending  frivolous  lawsuits  are  all  considered  part  of  protecting  free  speech. 

“There  is  a  value  in  thinking  holistically  about  creating  an  environment  to  foster  good  journalism,”  he  said. 
“Institutions  of  power  have  shown  a  willingness  to  use  their  power  to  stop  reporting  they  don’t  like  — 
anything  that  levels  the  playing  field  is  a  good  thing.” 

He  was  more  skeptical,  however,  of  the  idea  that  Icelandic  law  could  protect  journalism  as  it  was  practiced 
somewhere  else,  simply  because  of  legal  registration  or  where  Internet  servers  were  located. 

“Obviously  Iceland  can’t  pass  a  law  that  could  affect  the  domestic  laws  of  another  country  —  that  changes 
the  law  in  China,  Pakistan  or  Turkey,”  he  said. 

“It  can  say  that  its  courts  won’t  enforce  a  judgment  rendered  in  another  country’s  courts,”  he  added,  but  as 
long  as  the  publication  has  resources  in  that  country,  it  would  be  vulnerable.  “Most  journalism  is  done  on 
the  ground  —  it  is  great  that  servers  get  these  protections,  but  it  won’t  help  local  sites.” 

That  such  an  unprecedented  package  of  protections  has  a  chance  of  passing  is  a  reflection  of  how  the  crisis 
realigned  Iceland’s  politics,  a  fact  typified  by  the  ascendance  of  Ms.  Jonsdottir,  a  42-year-old  writer, 
designer  and  Internet  activist. 

In  an  interview  from  the  capital,  Reykjavik,  she  described  a  peripatetic  life  that  included  a  brief  stint  selling 
Kirby  vacuum  cleaners  in  New  Jersey.  Before  entering  Parliament  in  April,  she  said,  she  was  translating  and 
designing  books,  and  organizing  protests  about  Tibet  outside  the  Chinese  Embassy. 
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Two-thirds  of  the  members  of  Parliament,  like  her,  have  been  serving  less  than  two  years,  she  said. 

“I  would  never  have  decided  to  go  for  Parliament,  if  there  wasn’t  a  crisis,”  she  said.  Her  party,  the 
Movement,  was  created  barely  eight  weeks  before  the  election,  and  despite  having  little  money,  gained  7 
percent  of  the  vote. 

Now  Ms.  Jonsdottir  holds  regular  meetings  with  the  prime  minister,  and  is  taking  up  the  task  of 
shepherding  the  media-protection  proposal  out  of  committee  and  into  law. 

“Legislation  tends  to  go  into  a  long,  deep  coma  in  committee,  and  all  of  my  effort  will  be  to  get  it  out  of 
committee,”  she  said.  “The  good  thing  about  being  new  in  Parliament  is  not  knowing  the  traditions.” 
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WikiLeaks  editor:  why  I'm  excited  about 
Iceland's  plans  for  journalism 

Iceland’s  'Modern  Media  Initiative'  could  turn  it  into  something  new 
in  the  world  -  a  journalism  haven 


In  my  role  as  WikiLeaks  editor.  I've  been  involved  in  fighting  off  more  than  loo  legal 
attacks  over  the  past  three  years.  To  do  that,  and  keep  our  sources  safe,  we  have  had  to 
spread  assets,  encrypt  everything,  and  move  telecommunications  and  people  around  the 
world  to  activate  protective  laws  in  different  national  jurisdictions. 

We've  become  good  at  it,  and  never  lost  a  case,  or  a  source,  but  we  can't  expect  everyone 
to  make  such  extraordinary  efforts.  Large  newspapers,  including  the  Guardian,  are 
forced  to  remove  or  water  down  investigative  stories  rather  than  risk  legal  costs.  Even 
internet-only  publishers  writing  about  corruption  find  themselves  disconnected  by  their 
ISPs  after  legal  threats.  Should  these  publications  not  relent,  they  are  hounded,  like  the 
Turks  &  Caicos  Islands  Journal,  from  one  jurisdiction  to  other.  There's  a  new  type  of 
refugee  -  "publishers"  -  and  a  new  type  of  internet  business  developing,  "refugee 
hosting".  Malaysia  Today  is  no  longer  published  in  Malaysia.  Even  the  American 
Homeowners  Association  has  moved  its  servers  to  Stockholm  after  relentless  legal 
attacks  in  the  United  States. 

That’s  why  I'm  excited  about  what  is  happening  in  Iceland,  which  has  started  to  see  the 
world  in  a  new  way  after  its  mini-revolution  a  year  ago.  Over  the  past  two  months  I  have 
been  part  of  a  team  in  Iceland  advising  parliamentarians  on  a  cross-party  proposal  to 
turn  it  into  an  international  "journalism  haven"  -  a  jurisdiction  designed  to  attract 
organisations  into  publishing  online  from  Iceland,  by  adopting  the  strongest  press  and 
source  protection  laws  from  around  the  world. 

Because  of  the  economic  meltdown  in  the  banking  sector,  which,  per  capita,  was  the 
largest  of  any  western  country,  Icelanders  believe  that  fundamental  change  is  needed  in 
order  to  prevent  such  events  from  taking  place  again.  Those  changes  include  not  just 
better  regulation  of  banks,  but  better  media  oversight  of  dirty  deals  between  banks  and 
politicians. 

In  fact,  Iceland's  banks  became  fens  of  libel  tourism.  For  instance,  the  largest, 
Kaupthing,  succeeded  in  bringing  a  libel  suit  against  a  Danish  tabloid,  Ekstra  Bladet,  in 
London.  A  similar  Danish  article  looking  into  the  alleged  Russian  connections  of 
Landsbanki,  Iceland's  second-largest  bank,  and  its  online  banking  arm  Icesave,  was  also 
attacked  and  removed  from  the  online  public  record. 

Then,  on  3t  July  last  year,  WikiLeaks  released  Kaupthing's  confidential  large  loan  book, 
which  exposed  €6bn  of  loans.  Kaupthing  threatened  us  and  our  source  with  a  year  in 
prison  under  Icelandic  hanking  secrecy  law.  The  leak  was  to  become  a  major  story,  but 
five  minutes  before  the  national  broadcaster,  RtJV,  could  report  it,  the  news  desk  was 
slapped  with  an  injunction  by  Kaupthing.  The  first  such  Icelandic  newsdesk  injunction 
in  living  memory.  Lost  for  words,  RtJV  filled  the  time  with  an  image  of  WikiLeaks, 
outraging  the  public,  who  could  all  access  a  copy  of  the  primary  source  document. 
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This  is  the  backdrop  which  has  led  to  the  development  of  the  "Icelandic  Modern  Media 
Initiative",  a  proposal  that  binds  the  government  to  draft  legislation  to  develop  an 
attractive  package  of  free  speech  and  openness  laws,  including  source  protection, 
internal  media  communications  protection,  protection  from  libel  tourism,  immunity  for 
intermediaries  such  as  ISPs,  and  a  tight  statute  of  limitations  on  litigation.  It  is  to  be 
filed  by  tomorrow  and  has  cross-party  support,  including  from  the  governing  coalition. 
Although  the  political  environment  in  Iceland  is  still  highly  charged  over  the  6  March 
referendum  about  the  Icesave  dispute,  it  is  expected  to  be  voted  through.  Not 
surprisingly,  the  foreign  press  has  developed  an  interest  in  the  proposal.  All  over  the 
world,  the  freedom  to  write  about  powerful  groups  is  being  smothered.  Iceland  could  be 
the  antidote  to  secrecy  havens,  rather  it  may  become  an  island  where  openness  is 
protected  -  a  journalism  haven.  Sleet  Street  2.0. 
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Iceland  plans  future  as  global  haven  for 
freedom  of  speech 

•  Opposition  MPs  propose  strong  press  protection  laws 

•  Wikileaks  advising  on  creation  of  safe  port  for  journalism 


KufcT ran 

The  Guardian,  Friday  12  February  2010 10.09  EST 


Iceland  intends  to  become  a  bastion  for  global  press  freedom  under  a  package  of  laws 
proposed  by  opposition  MPs  to  defend  freedom  of  speech,  and  protect  sources  and  fight 
libel  tourism. 


With  the  help  of  Wikileaks.  the  online  whistleblowing  site,  the  MPs  have  launched  the 
Icelandic  Modern  Media  Intiative,  with  the  goal  of  turning  the  country  into  a  global 
haven  for  investigative  journalism. 

The  proposal,  which  has  widespread  backing  among  Iceland's  51  MPs,  is  scheduled  to 
come  before  the  Althingi,  Iceland's  parliament,  next  Tuesday,  in  the  first  step  towards 
turning  the  idea  into  law. 


It  is  a  good  project  for  political  change,"  said  R6bert  Marshall,  a  member  of  the  ruling 
Social  Democratic  Alliance  party.  "We  have  been  through  a  difficult  period  and  this  is  an 
initiative  that  can  unite  the  whole  political  scene.” 


As  a  former  journalist  Marshall  is  keen  on  the  creation  of  the  Icelandic  Prize  for 
Freedom  of  Expression.  A  haven  for  free  expression  would,  he  said,  help  counter  the 
growing  practice  of  libel  tourism.  British  courts  in  particular,  have  become  a  favoured 
destination  for  complainants  seeking  to  take  advantage  of  the  UK's  plaintiff-friendly 

possibility  of  amending  its  laws  to  make  it  tougher  for  foreigners  to  bring  defamation 
suits  in  Britain,  amid  fears  that  current  British  law  was  having  a  "chilling  effect"  on 
freedom  of  expression. 


With  a  population  of  just  320,000,  Iceland's  ambition  to  transform  itself  from  a  country 
heavily  dependent  upon  fishing  into  a  financial  powerhouse,  went  up  in  smoke  after  the 
2008  credit  crunch.  The  failure  of  Landsbanki  and  the  bailout  of  its  online  savings  bank. 
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Icesave.  left  Icelanders  picking  up  the  tab  after  the  government  had  to  find  funds  to 
repay  creditors  in  Britain  and  the  Netherlands. 

The  new  legislation  has  won  support  from  Julian  Assange  and  Daniel  Schmitt,  the  co¬ 
founders  of  the  Wikileaks  website. 

Assange  wrote  in  an  email  from  Iceland  last  week:  "I  have  been  [here]  the  past  few 
weeks  advising  parliamentarians  here  on  a  cross-party  proposal  to  turn  Iceland  into  an 
international  'journalism  haven'  -  a  jursidiction  designed  to  attract  organisations  into 
publishing  online  from  Iceland,  by  adopting  the  strongest  press  and  source  protection 
laws  from  around  the  world." 

Assange  said  that  in  his  role  as  Wikileaks  editor,  he  had  been  involved  in  fending  off 
many  legal  attacks.  "We've  become  good  at  it,  and  never  lost  a  case,  or  a  source,  but  we 
can't  expect  everyone  to  go  through  the  extraordinary  efforts  what  we  do.  Large 
newspapers  are  routinely  censored  by  legal  costs.  It  is  time  this  stopped.  It  is  time  a 
country  said,  enough  is  enough,  justice  must  be  seen,  history  must  be  preserved,  and  we 
will  give  shelter  from  the  storm." 

Wikileaks,  which  publishes  anonymous  submissions  and  leaks  of  sensitive  documents 
while  attempting  to  protect  the  identity  of  whistleblowers,  has  currently  suspended 
operations,  other  than  the  submission  of  material,  because  of  financial  problems.  The 
website  says  it  will  resume  once  operational  costs  have  been  covered. 

When  the  Guardian  was  prevented  from  publishing  documents  on  the  alleged  dumping 
of  400  tonnes  of  toxic  waste  on  behalf  of  the  global  commodities  trader  Trafigura 
because  of  a  super-injunction,  the  material  ended  up  on  Wikileaks  days  later. 

The  site  played  a  role  in  Iceland's  financial  crisis  last  summer  when  a  national  TV 
broadcaster  was  blocked  from  revealing  a  list  of  creditors  in  the  country's  banking 
debacle.  The  broadcaster  ran  the  url  for  the  Wikileaks  disclosure  instead. 

Following  on  from  that  brouhaha,  Assange  and  Schmitt  went  to  Iceland  early  December 
to  discuss  their  idea  for  a  journalism  publishing  haven  on  a  talk  show,  then  in  a  more 
detailed  presentation  at  Reykjavik  University,  according  to  Jonathan  Stray,  a  blogger  for 
the  Nieman  Journalism  Lab. 

Birgitta  Jonsdottir,  of  The  Movement,  a  political  party  with  three  MPs,  is  confident  the 
measure  will  become  law.  "From  what  I  have  experienced  from  discussions  with  MPs 
from  all  the  different  parties,  there  is  incredible  goodwill,"  she  told  the  BBC. 
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Wikileaks  and  Iceland  MPs  propose  'journalism  haven' 


Wikileaks  has  provoked  the  dream  of  Iceland  becoming  a  haven  for  whistle- 

Iceland  could  become  a  “Journalism  haven"  if  a  proposal  put 
forward  by  some  Icelandic  MPs  aided  by  whistle-blowing 
website  Wikileaks  succeeds. 

The  Icelandic  Modem  Media  Initiative  (IMMI),  calls  on  the  country's 
government  to  adopt  laws  protecting  Journalists  and  their  sources. 

It  will  be  filed  with  the  Althingl  -  Iceland's  parliament  -  on  16  February. 
If  the  proposal  succeeds  it  will  require  the  Icelandic  government  to 
consider  introducing  legislation. 

Julian  Assange,  Wikileaks'  editor,  told  BBC  News  that  the  Idea  was  to 
“try  and  reform  Iceland’s  media  law  to  be  a  very  attractive  Jurisdiction 
for  investigative  Journalists". 
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He  believes  the  political  mood  Alastair  Mums,  Professor  of  Law,  University  of 
In  Iceland  is  receptive  to  the  A^lia'  volces  concerns  st  possible  law 
need  for  change. 

The  Icelandic  press  has  itself  suffered  from  libel  tourism,  so  there  >Most  popular  now,  in  detail 
does  seem  to  be  the  political  will  to  push  this  through." 

Wikileaks  is  a  non-profit  website  that  has  established  a  reputation  for 
publishing  leaked  material. 

In  October  2009,  It  posted  a  list  of  names  and  addresses  of  people 
said  to  belong  to  the  British  National  Party  (BNP). 

Other  high-profile  documents  hosted  on  the  site  include  a  copy  of  the 
Standard  Operating  Procedures  for  Camp  Delta,  a  document  that 
detailed  restrictions  placed  on  prisoners  at  Guantanamo  Bay. 

It  recently  had  to  suspend  operations  because  of  a  lack  of  funding. 

Legal  threats 

The  IMMI  alms  to  pull  together  good  practice  from  around  the  world 
and  incorporate  It  into  a  single  body  of  law. 

"We've  found  good  laws  In  different  countries  but  no  country  that  has 
all  of  these  laws  put  together,"  said  Mr  Assange. 

The  proposal  has  been  Informed  by  Wikileaks'  experience  In  fighting 
legal  threats  to  publication. 


Deadly  blast  In  Pakistan's  Quetta 
Whales  freed  from  Canada  ice  trap 


"In  my  role  as  Wikileaks  editor,  I’ve 
been  involved  in  fighting  off  many 
legal  attacks,"  Mr  Assange  said  In 


To  do  that,  and  keep  our  sources  j  airpitta  Jonsdottir _ 

safe,  we  have  had  to  spread  assets, 

encrypt  everything,  and  move  telecommunications  and  people  around 
the  world  to  activate  protective  laws  in  different  national  Jurisdictions. 


"We've  become  good  at  It,  and  never  lost  a  case,  or  a  source,  but  we 
can't  expect  everyone  to  go  through  the  extraordinary  efforts  that  we 
do." 


Measures  In  the  IMMI  Include  legal  protection  for  sources  and 
whistleblowers  and  the  protection  of  communications  between  sources 
and  journalists. 

'Transparent  nation' 

The  proposals  also  include  steps  to  end  so-called  "libel  tourism",  the 
practice  of  pursuing  libel  actions  In  the  most  favourable  legal 
Jurisdiction  irrespective  of  where  the  parties  are  based. 

But  legal  threats  are  faced  not  Just  by  journalists,  but  by  publishers, 
internet  hosts  and  other  "intermediaries",  Wikileaks  said.  As  a  result, 
the  proposals  include  plans  to  clarify  the  protection  for  "mere 
conduits". 


Wikileaks  has  been  working  with  a 
small  group  of  Icelandic  legislators 


One  of  the  proposal's  supporters, 

Birgitta  jonsdottir  of  The 
Movement,  a  political  party  with  3 
MPs  in  the  Icelandic  parliament, 
told  the  BBC  that  she  was 
confident  the  measure  would 
become  law. 

"From  what  I  have  experienced 
from  discussions  with  MPs  from  all  the  different  parties,  there  is 
incredible  good  will,"  she  said. 

But  the  troubles  of  the  financial  sector  may  lead  some  Icelanders  to  be 
sceptical  of  efforts  to  transform  their  country  and  Ms  jonsdottir  Is 
aware  of  the  need  not  to  make  exaggerated  claims, 

"We  don't  want  to  be  the  Vikings  of  transparency  in  the  way  the 
bankers  presented  themselves,”  she  said. 
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But  Ms  lonsdottlr  believes  that  making  a  strong  statement  In  favour  of 
freedom  of  expression  could  be  a  way  for  Iceland  to  create  a  positive 
new  identity. 

"There  are  still  very  many  Icelanders  who  feel  ashamed.  1  think  it  is 
part  of  the  self-recovery  we  have  to  go  through,"  she  said. 

'Positive  support' 

At  a  meeting  with  a  small  group  of  Icelandic  MPs  about  the  IMMI,  to 
which  the  BBC  had  exclusive  access,  Mr  Assange  stressed  how 
Iceland's  Image  would  benefit  from  becoming  a  champion  of  free 

For  example,  one  of  the  proposals  calls  for  the  creation  of  The 
Icelandic  Prize  for  Freedom  of  Expression  which  "promotes  Iceland  and 
the  values  represented  In  this  proposal". 


Whether  arguments  like  that  are 
persuasive  enough  to  convince  a 
majority  of  Iceland's  legislators 
remains  to  be  seen.  Mr  Assange 
says  that  at  present  around  14  MPs 
are  known  to  support  the  proposal. 


There  Is  also  interest  in  the  IMMI  among  some  members  of  the 
Icelandic  government. 

The  Icelandic  Minister  for  Education  Culture  and  Sports  Katrin 
Jakobsdottir  told  the  BBC  that  she  thought  that  "the  general  idea  was 
good"  and  said  that  she  thought  that  it  "might  get  positive  support”. 
But  she  stressed  that  it  was  very  early  days  and  that  the  changes 
would  Involve  many  ministries. 

She  said  that  elements  of  the  proposal  coincided  with  changes  to 
media  law  currently  being  considered  by  her  department. 

But  not  everyone  is  convinced  of  the  need  for  an  Icelandic  'journalism 

Andrew  Scott  5enior,  lecturer  in  law  at  the  London  School  of 
Economics  and  a  critic  of  the  need  for  extensive  libel  reform  in  the  UK, 
said  that  caution  was  needed. 

"The  provisions  allowing  defendants  to  counter-sue  'libel  tourists'  in 
their  home  courts  could  transform  the  humble  Icelander  Into  a  legal 
superman,  virtually  untouchable  abroad  for  comment  written  -  and 
uploaded  -  at  home,"  he  said. 

"Its  debatable  whether  such  laws  are  ever  appropriate." 


His  view  is  not  shared  by  Mr  Assange. 

"We  have  received  approximately  100  legal  threats  in  the  past  18 
months  so  we  are  keen  to  see  legislation  that  protects  the  press  and 
quality  reporting",  he  said. 

At  present  Wlkileaks  operates  in  a  number  of  different  Jurisdictions  to 
"take  advantage  of  good  laws,”  he  said. 

"It  seems  the  Icelandic  proposal  is  going  to  pull  all  those  laws  together 
and  put  them  in  one  place." 


You  can  hear  more  about  Wlkileaks  during  the  BBC’sSuperPowerseason 
on  the  BBC  World  Service. 
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Attachment  B 


Sender  Account 

Sender  Alias 

Date-Time 

Message  Text 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  00:56:32 

5-6  hours  for  total  upload? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  03:32:57 

uploaded 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  03:33:31 

no,  it  was  like  5  minutes 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  03:36:21 

ping 

dawgnetwork@jabbef.ccc.de 

Nobody 

2010-03-05  03:37:36 

ping 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  03:38:54 

anyway...  should  be  good  to  go  with  that... 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  05:39:50 

news? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  05:41:22 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:07:12 

hi 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:07:49 

hiya 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:08:15 

1 1  ke  debates. 

pressassociation@jabberccc.de 

Nathaniel  Frank 

2010-0305  21:09:27 

Just  finished  one  on  the  IMMI,  and  crushed  some 
wretch  from  the  journalists  union. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:11:01 

vid? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:11:24 

Of  this? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:11:37 

yeah 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0305  21:11:56 

Not  videotaped,  i  think. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:12:04 

ah 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:12:24 

Very  satisfying  though 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:12:38 

&gt;nod&lt; 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:12:44 

Source  here  just  gave  me  10Gb  of  banking  docs. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-05  21:13:10 

lb? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:13:11 

He  leaked  some  before,  was  exposed  by  the  husband 

of  the  wretch. 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:13:27 

cross-bank,  was  an  it  consultant. 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:13:39 

got  arrested  two  weeks  ago 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0305  21:13:50 

Had  is  bank  accounts  frozen. 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:14:02 

and  has  been  offered  15  million  kroner  to  shut  up 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:14:09 

/is/his 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0305  21:14:26 

mmm 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  21:15:04 

needed  to  offload  them  so  they&apos;d  stop  going 

after  him 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-030  5  21:17:31 

&gt;yawn&lt; 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0305  21:19:26 

tired? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0305  21:20:54 

waking  up  =) 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-05  22:53:22 

ping 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0305  23:41:17 

ping 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-06  00:31:55 

here 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-06  00:32:52 

pong 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0306  00:39:19 

...and  zero  reply  status  =P 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0306  06:40:54 

ping 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0306  06:41:22 

ping 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0306  06:41:27 

pong 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

20100  306  06:41:34 

can  you  tell  me  more  about  these  files? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:41:41 

or  the  status  of  the  issue? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-0306  06:41:58 

uhmm...  no  new  information...  everybody  is  focused 

on  the  election 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:42:07 

what&apos;s  the  caps  thing? 

dawgnetwork@jabber.ccc.de 

Nobody 

20100  306  06:42:15 

caps? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:42:22 

CAPS 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:42:38 

who&apos;s  the  author? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-0306  06:42:39 

and  are  all  these  releasable? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-030  6  06:42:42 

so  much  going  on...  ahhhh 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:42:46 

what  about  the  english  translation? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

20100306  06:42:55 

yes 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-030  6  06:42:55 

everything  is  notes 

dawgnetwork@jabber.ccc.de 

Nobody 

20100306  06:43:02 

minus  the  photos 

Nobody 

2010-0306  06:43:13 

the  photos  are  releasable 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-030  6  06:43:29 

ok,  what  about  the  incident  report? 
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c 


CAF  0028-10-CID361 
ROI  0028-1 0-CID221 -101 17 


* 


Sender  Account 

Sender  Alias 

Date-Time 

Message  Text 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  06:16:57 

everywhere,  greater  degrees  of  freedom,  more  fluidity 
and  mixing. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  06:17:23 

always  an  interesting  discussion  =) 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  06:17:26 

ttyt 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  06:17:31 

night! 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  20:58:03 

hello 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  20:59:41 

heya! 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  20:59:52 

whats  new? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:00:22 

350Gb  of  audio  intercepts.  But  you  knew  already. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:00:30 

mhmm 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:00:57 

is  that  the  only  thing? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:01:22 

lots  of  smaller  scale  material 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:01:28 

&gt;nod&lt; 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:01:44 

e.g  bbc  legal  defense  against  trafigura  which  was 
censored 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:02:15 

a  jazeera  doing  another  segment  on  WL 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:02:35 

Canadian  detainee  docs 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:02:43 

Canadian? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:03:00 

some  russian  and  Chinese  stuff  that  1  can&apos;t  read 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:03:08 

hahaha 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:03:09 

heh 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:03:17 

and  a  list  of  ALL  the  tea  party  volunteers 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:03:42 

from  glen  beck&apos;s  email 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:03:48 

jesus  fucking  Christ 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:04:13 

whats  the  big  deal  with  that?  because  some  people 

take  that  seriously 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:04:26 

an  analysis  of  the  greenhouse  gas  output  of 

Australia&apos;s  &quot;earth  hour&quot;  fireworks 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:04:32 

(46  tonnes) 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:04:57 

The  teaparty  thing?  !t&apos;s  weird,  but  it  should  be 

taken  seriously 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:05:21 

yeah,  its  one  of  those...  grey  areas  between  reality 

and  entertainment  and  ick 

Nathaniel  Frank 

2010-03-10  21:05:33 

lt&apos;s  the  right  wing  overclass  (fox)  organization  of 

the  righwing  underclass.  Think  of  them  as  brown 
shirts. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:05:39 

‘stays  in  reality* 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:06:23 

well,  i  dont  know  what  posting  a  list  from  glenn 

beck&apos;s  email  will  do...  but  hey,  its  transparency 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21.06:37 

They&apos;re  important  because  their  organized  free 

labor. 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:06:54 

And  they  may  or  may  not  break  free  of  their  masters. 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:07:04 

ah 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:07:50 

is  it  1  ke  the  entire  world  is  uploading  to  you? 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:08:24 

some  hungarian  finance  things 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:08:31 

Scientology  in  haiti... 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:08:52 

lots  of  german  stuff  i  don&apos;t  understand,  but  we 

have  people  who  do 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:08:58 

&gt;nod&lt; 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:09:08 

WOW... 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:09:15 

im  gonna  leave  you  to  work  than 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-10  21:09:50 

get  back  up  and  online...  get  immi  passed...  and  start 

publishing  whatever  you  can...  =) 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:10:08 

heh 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:10:16 

a  jazeera  will  also  have  a  new  WL  doco 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:10:31 

by  the  same  producer  who  did  IMMI  piece 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-10  21:11:36 

agreement  between  the  royal  mail  and  its  union 
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c 


CAF  0028-1 0-CID361 
ROI  0028-10-CID221-10117 


* 


Sender  Account 

Sender  Alias 

Date-Time 

Message  Text 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  00:04:31 

its  like  a  classroom  run  by  an  overbearing  teacher... 
when  a  kid  strikes  back  anonymously  by  sabotaging 
the  desk...  the  other  kids  get  a  little  excited  and 
rowdy,  because  they  wanted  too,  but  were  afraid  of 
getting  caught...  the  teacher  is  embarassed  and  cant 
control  the  kids,  so  the  teacher  just  makes  an 
announcement  that  the  students  should  continue 
working  quiety  after  they  have  a  look  at  the  mess  on 
the  desk  that  the  teacher  is  cleaning  up 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  00:05:11 

i  think  thats  a  better  analogy 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  00:37:17 

<div><a 

href=http://freedomincluded.com/index"><span 
style="background-color:  #ffffff;  font-family:  Helvetica: 
font-size: 

12pt;">http://freedomincluded.com/index</span></a> 
<span  style="background-color:  ftffffff;  font-family: 
Helvetica;  font-size:  12pt;">  &lt;-  recommend:  free  (as 
in  freedom)  hardware  vendor' 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:39:52 

wtf  is  wrong  with  LTC  Packnett  xD 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:40:59 

you  don&apos;t  confirm,  or  even  come  off  as  poss  bly 

confirming  shit... 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:41:22 

lol,  slipped  up  in  your  favor,  i  guess 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:41:31 

eh? 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:42:06 

NYT  article  has  LTC  Packnett  allegedly  confirming  the 

authenticity  of  the  2008  report  posted  on  15th 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

201 0-03-1 8  08:42: 1 7 

yes 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:42:19 

hilarious 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:42:57 

i  dont  think  he&apos;s  going  to  continue  to  be  the  Ml 

spokesperson 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:43:04 

they  do  break  these  rules  though  when  being 

hammered 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:43:15 

im  sure 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:43:41 

refusing  to  confirm  does  make  them  look  shadowy 

and  untrustworthy 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:43:45 

i  just  didnt  realize  how  little  it  takes  for  them  to  cave... 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:43:55 

true,  but...  im  shocked 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:44:12 

yeah.,  but  remember.,  rules  are  just  for  the  grunts  :P 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:44:32 

like  no  spying  on  citizens  at  the  nsa 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:44:43 

which  is  common 

dawgnetwork@jabber.ccc.de 

Nobody 

2010-03-18  08:45:57 

&quot;oh  fuck,  this  might  be  a  US  citizen... 

shouldn&apos;t  we  get  this  checked  by  the 

FBI...&quot;  &quot;Fuck  that,  FBI  is  slow  as  fuck, 
we&apos;ll  just  keep  listening  in,  capture  him,  and 
then  turn  him  over&quot; 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:48:27 

i  prefer  jen.  also,  too  masculine  looking 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:48:57 

heh 

pressassociation@jabber.ccc.de 

Nathaniel  Frank 

2010-03-18  08:48:59 

nevermine 
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prepared  by  DoD  and 
presented  at  the  hearing,  only  9 
percent  of  contractors  in 
Afghanistan  and  28  percent  of 
contractors  in  Iraq  arc  U.S. 
citizens.  The  rest  are 
categorized  as  third-country 
nationals  or  host-country 
nationals.  In  Afghanistan, 
host-country  nationals  arc  75 
percent  of  all  contractors, 
according  to  DoD. 

While  some  members  of 
the  committee  pointed  to  hiring 
host-country  nationals  as  a  way 
to  stimulate  local  economies  in 
the  field,  Rep.  Marcy  Kaptur, 
D-Ohio,  said  that  practice  risks 
security  breaches,  especially 
when  such  hires  aren't 
adequately  screened. 

"I'm  very  concerned  about 
the  security  of  our  forces," 
Kaptur  said.  Although  hiring 
locals  may  help  foster  good 
relationships  with  local 
communities,  "each  one  is  also 
a  potential  for  infiltration  and  a 
breach." 

"It  is  a  concern,  and  it  is  a 
risk,"  Assad  responded.  "We 
are  doing  what  we  can  do  to 
screen  local  nationals,  but  it  is 
a  challenge." 


DefenseNews.com 

March  17, 2010 

17.  Senator  Says  Solid 

Rocket  Motor  Costs 

Will  Double,  Navy 

Disagrees 

By  William  Matthews 

Okay,  everyone  agrees  - 
the  cost  of  solid  rocket  motors 
is  going  up.  The  question  is 
how  much. 

Sen.  David  Vittcr,  R-La., 
insisted  again  March  17  that 
the  cost  of  solid  rocket  motors 
that  the  U.S.  military  needs  for 
its  intercontinental  ballistic 
missiles  will  double  if 
President  Barack  Obama  gets 
his  way. 

Vittcr  blames  Obama's 
space  strategy,  as  spelled  out  in 
the  201 1  budget,  which  would 
cancel  NASA's  Constellation 
program. 

Constellation  is 

developing  the  next  rocket  and 
crew  capsule  to  take  humans 


into  space.  The  current  launch 
vehicle,  the  space  shuttle,  is  to 
retire  this  year. 

With  Constellation  over 
budget  and  behind  schedule, 
the  Obama  administration 
favors  encouraging  private 
space  companies  to  develop  the 
next  generation  of  launch 
vehicles. 

While  others  praise 
Obama's  plan  to  invest  in 
commercial  space  companies, 
Vittcr  worries  that  one  of  the 
real  losers  in  all  this  will  be  the 
U.S.  military. 

His  logic:  NASA  is  the 
nation's  biggest  customer  for 
solid  rocket  motors,  so  if 
NASA  drops  out  of  the  market, 
prices  for  everyone  else  will 
double.  The  military  needs 
solid  rocket  motors  for 
Minutcman  ballistic  missiles, 
submarine-based  Trident 
ballistic  missiles,  missile 
interceptors  and  all  sorts  of 
tactical  missiles. 

The  Navy,  which  has 
studied  the  matter,  says  prices 
will  probably  rise,  but  they 
won't  double. 

During  a  Senate  Armed 
Services  strategic  forces 
subcommittee  hearing,  Rear 
Adm.  Stephen  Johnson,  said  he 
expects  solid  rocket  motor 
prices  to  rise  10  to  20  percent. 
He  assured  Vittcr  that  1 00 
percent  price  growth  is  not 
likely.  Johnson  heads  Navy 
strategic  systems  programs. 

Vitter,  who  has  been 
sounding  this  alarm  since  the 
20 1 1  budget  was  unveiled  Feb. 
1,  seemed  unconvinced. 

NASA  provides  70  percent 
of  the  business  that  sustains  the 
solid  rocket  motor  industry,  he 
said.  If  that  vanishes,  costs  for 
other  customers  must  increase 
more  than  20  percent. 

Not  so,  said  Johnson. 
NASA’s  requirements  are  so 
different  from  the  military's  - 
think  size  and  weight  -  that 
eliminating  NASA's  demand 
will  not  cause  military  rocket 
costs  to  double. 

"It's  a  valid  concern," 
Johnson  told  Vitter.  And  costs 
may  rise,  possibly  20  percent. 
But  they  wont  double. 

In  other  testimony,  senior 


Air  Force  officials  said  they 
plan  to  spend  $5.5  billion  over 
the  next  six  years  to  modernize 
U.S.  bombers.  Those  are  the 
B-52,  the  newest  of  which  is 
48  years  old;  tiie  B-l,  which 
has  been  flying  since  1986;  and 
the  B-2,  which  dates  to  1993. 

While  upgrading  data 
links,  targeting  pods  and 
avionics,  the  Air  Force  will 
also  begin  designing  a  new 
bomber  that  could  be  manned 
or  unmanned,  supersonic  or 
subsonic.  It  didn't  come  up  in 
the  subcommittee  hearing,  but 
the  Air  Force  has  said  that  the 
study  alone  will  cost  $2  billion 
to  $4  billion  a  year,  with  the 
aim  of  developing  a  new 
bomber  by  2020. 


ArmyTimes.com 
March  17,  2010 

18.  Personnel  Chiefs 
Warn  Against  Cuts  To 
Bonuses 

By  Rick  Maze,  Staff  writer 

Despite  meeting  all 
recruiting  and  retention  goals, 
the  service  personnel  chiefs 
pleaded  with  a  House  panel 
Wednesday  to  keep  paying 
enlistment  and  selective 
re-enlistment  bonuses. 

Clifford  Stanley, 

undersecretary  of  defense  for 
personnel  and  readiness,  said 
military  pay  and  benefits 
generally  are  competitive  with 
the  private  sector,  and  that 
large  across-the-board 

increases  are  not  wanted  or 
needed. 

“The  state  of  military 
compensation  is  healthy,” 
Stanley  told  the  House  Armed 
Serfices  Committee’s  military 
personnel  panel.  “For  the  first 
time,  we  truly  have  the  ability 
to  target  pay  with  pinpoint 
accuracy  to  achieve  desired 
aims  and  maximize  effects  of 
dollars  spent.” 

Service  officials  said  they 
may  be  recruiting  and  keeping 
enough  people  to  meet 
numerical  goals  —  and  they 
noted  that  they  are  reducing 
bonus  budgets  —  but  they 
worry  about  Congress  cutting 
too  deeply. 
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The  Air  Force,  for 
example,  wants  $645  million 
for  bonuses  in  fiscal  2011,  said 
Lt.  Gen.  Richard  Newton,  that 
service’s  deputy  chief  of  staff 
for  manpower  and  personnel. 

“These  pays  arc  critical  as 
wc  shape  the  force  to  meet  new 
and  emerging  missions  and 
support  the  combatant 
commanders  in  today’s  fight,” 
Newton  said. 

Lt.  Gen.  Richard  Zilmcr, 
the  deputy  Marine  Corps 
commandant  for  manpower 
and  reserve  affairs,  said  the 
Corps  also  is  cutting  bonuses 
but  continues  to  expect  to  need 
significant  entry  bonuses  to 
meet  goals  for  recruits  in  some 
critically  needed  skills. 

The  Army  budget  for 
bonuses  was  $4.9  billion  in 
fiscal  2009  and  was  reduced  to 
$4.4  billion  this  year.  For  2011, 
the  Army  wants  $4.6  billion, 
an  amount  that  reflects  the  cost 
of  anniversary  payments  for 
bonuses  already  signed,  said 
Maj.  Gen.  Thomas  Bostick,  the 
Army’s  deputy  chief  of  staff 
for  personnel. 


New  York  Times 
March  18,2010 

19.  Pentagon  Sees  A 
Threat  From  Online 
Muckrakers 

By  Stephanie  Strom 

To  the  list  of  the  enemies 
threatening  the  security  of  the 
United  States,  the  Pentagon  has 
added  WikiLcaks.org,  a  tiny 

online  source  of  information 
and  documents  that 
governments  and  corporations 
around  the  world  would  prefer 
to  keep  secret. 

The  Pentagon  assessed  the 
danger  WikiLeaks.org  posed  to 
the  Army  in  a  report  marked 
“unauthorized  disclosure 
subject  to  criminal  sanctions.” 
lt  concluded  that 

“WikiLcaks.org  represents  a 
potential  force  protection, 
counterintelligence,  OPSEC 
and  INFOSEC  threat  to  the 
U.S.  Army”  —  or,  in  plain 
English,  a  threat  to  Army 
operations  and  information. 

WikiLeaks,  true  to  its 
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mission  to  publish  materials 
that  expose  secrets  of  all  kinds, 
published  the  2008  Pentagon 
report  about  itself  on  Monday. 

Lt.  CoL  Lee  Packnctt,  an 
Army  spokesman,  confirmed 
that  the  report  was  real.  Julian 
Assange,  the  editor  of 
WikiLeaks,  said  the  concerns 
the  report  raised  were 
hypothetical. 

“It  did  not  point  to 
anything  that  has  actually 
happened  as  a  result  of  the 
release,”  Mr.  Assange  said.  “It 
contains  the  analyst’s  best 
guesses  as  to  how  the 
information  could  be  used  to 
harm  the  Army  but  no  concrete 
examples  of  any  real  harm 
being  done.” 

WikiLeaks,  a  nonprofit 
organization,  has  rankled 
governments  and  companies 
around  die  world  with  its 
publication  of  materials 
intended  to  be  kept  secret  For 
instance,  the  Army's  report 
says  that  in  2008,  access  to  the 
Web  site  in  the  United  States 
was  cut  off  by  court  order  after 
Bank  Julius  Baer,  a  Swiss 
financial  institution,  sued  it  for 
publishing  documents 

implicating  Baer  in  money 
laundering,  grand  larceny  and 
tax  evasion.  Access  was 
restored  after  two  weeks,  when 
the  bank  dropped  its  case. 

Governments,  including 
those  of  North  Korea  and 
Thailand,  also  have  tried  to 
prevent  access  to  the  site  and 
complained  about  its  release  of 
materials  critical  of  their 
governments  and  policies. 

The  Army’s  interest  in 
WikiLeaks  appears  to  have 
been  spurred  by,  among  other 
things,  its  publication  and 
analysis  of  classified  and 
unclassified  Army  documents 
containing  information  about 
military  equipment,  units, 
operations  and  “nearly  the 
entire  order  of  battle”  for 
American  forces  in  Iraq  and 
Afghanistan  in  April  2007. 

WikiLeaks  also  published 
an  outdated,  unclassified  copy 
of  the  “standard  operating 
procedures”  at  the  military 
prison  in  Guantanamo  Bay, 
Cuba.  WikiLeaks  said  the 


document  revealed  methods  by 
which  the  military  prevented 
prisoners  from  meeting  with 
the  International  Red  Cross  and 
the  use  of  “extreme 
psychological  stress”  as  a 
means  of  torture. 

The  Army’s  report  on 
WikiLeaks  does  not  say 
whether  WikiLeaks’  analysis 
of  that  document  was  accurate. 
It  does  charge  that  some  of 
WikiLeaks’s  other 

interpretation  of  information  is 
flawed  but  does  not  say 
specifically  in  what  way. 

The  report  also  airs  the 
Pentagon’s  concern  over  some 
2,000  pages  of  documents 
WikiLeaks  released  on 
equipment  used  by  coalition 
forces  in  Iraq  and  Afghanistan. 
The  Pentagon  concluded  drat 
such  information  could  be  used 
by  foreign  intelligence 
services,  terrorist  groups  and 
others  to  identify 
vulnerabilities,  plan  attacks  and 
build  new  devices. 

WikiLeaks,  which  won 
Amnesty  International’s  new 
media  award  in  2009.  almost 
closed  this  year  because  it  was 
broke  and  still  operates  at  less 
than  its  full  capacity.  It  relies 
on  donations  from  humans 
rights  groups,  journalists, 
technology  buffs  and 
individuals,  and  Mr.  Assange 
said  it  had  raised  just 
two-thirds  of  the  $600,000 
needed  for  its  budget  this  year 
and  thus  was  not  publishing 
everything  it  had. 

Perhaps  the  most  amusing 
aspect  of  the  Army’s  report,  to 
Mr.  Assange,  was  its 
speculation  that  WikiLeaks  is 
supported  by  the  Central 
Intelligence  Agency.  “I  only 
wish  they  would  step  forward 
with  a  check  if  that’s  the  case,” 
he  said. 


San  Antonio  Express-News 
March  18,  2010 
20.  Info-Gathering 
Office  Defended 

By  Guillermo  Contreras, 
Express-News 

As  he  bats  down 
allegations  that  he  ran  an 
off-the-books  spy  operation  in 


Afghanistan  and  Pakistan,  a 
civilian  Defense  Department 
official  has  been  locked  out  of 
his  office  at  Lackland  AFB  and 
remains  cautious  about  who 
visits  him  at  his  San  Antonio 
apartment. 

In  interviews  Tuesday  and 
Wednesday  with  the  San 
Antonio  Express-News, 

Michael  D.  Furlong,  56,  said  a 
report  earlier  this  week  in  the 
New  York  Times  incorrectly 
portrayed  the  now-suspended 
program  he  ran. 

He  denied  allegations  that 
he  inappropriately  diverted 
millions  of  dollars  for  the 
operation  and  said  his  military 
superiors  approved  the 
program,  which  at  one  point 
was  supervised  by  U.S. 
commanders  and  a  separate 
NATO  command. 

Furlong  is  accused  of 
using  civilian  subcontractors  to 
secretly  collect  information 
that  later  was  used  to  target  and 
kill  suspected  militants. 

Furlong  claimed  Robert 
Young  Pelton  —  who  hosted 
cable  TV's  “The  World's  Most 
Dangerous  Places”  and  was  a 
government  subcontractor 
related  to  Furlong's  program  — 
reported  “wild  accusations” 
about  him  to  the  CIA  as  part  of 
a  “vendetta”  that  stoked  the 
agency  to  complain  to  the 
Defense  Department  that  the 
program  invaded  its  turf. 

He  contended  that  CIA 
officials  were  briefed  about  the 
program's  concept  and  a  legal 
opinion  was  sought  that 
deemed  the  eventual  operation 
lawful. 

But  the  Pentagon  has 
launched  internal  and  criminal 
investigations  of  Furlong  and 
millions  of  dollars  spent  on  the 
program. 

But  Pelton  said  Furlong 
tricked  him  and  his  business 
partner  into  believing  the 
program  was  meant  to  gather 
cultural  and  political 
information  in  Afghanistan  and 
Pakistan,  and  that  Furlong 
added  components  to  it  meant 
to  gather  intelligence  that  could 
have  resulted  in  people 
working  for  his  company  —  or 
suspected  militants  —  getting 
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killed. 

“No,  wc'rc  not  engaged  in 
a  vendetta  against  Michael 
Furlong”  Pelton  said  in  an 
interview. 

He  added  that  Furlong's 
accusations  are  an  attempt  to 
deflect  blame  for  his  own 
ill-advised  actions. 

Pelton  also  denied  having 
made  any  claims  to  the  CIA 
about  Furlong. 

“That's  a  figment  of  Mr. 
Furlong's  quite  imaginative 
paranoia,”  Pelton  said. 

Furlong  said  he  has  been 
denied  access  to  documents 
and  e-mails  he  says  can  verify 
his  story. 

“This  is  not  about  anything 
but  providing  the  best  force 
protection  we  can  provide  all 
of  those  20-somethings  in 
foxholes,”  Furlong  said.  “It's 
about  saving  lives.” 

The  Express-News  was 
unable  to  independently  verify 
many  of  Furlong's  claims 
because  the  military  also 
clamped  down  in  light  of  the 
investigations. 

The  Defense  Department 
said  it  was  investigating  the 
allegations  in  the  Times  report, 
and  Furlong's  claims  after 
being  informed  of  them  by  the 
Express-News. 

“The  department  is  in  the 
process  of  gathering  the  facts 
surrounding  these  allegations 
to  determine  if  there  was  any 
inappropriate  conduct,” 

Pentagon  spokesman  Bryan 
Whitman  said  by  e-mail.  “If 
any  improprieties  arc  found, 
the  department  will  take 
appropriate  corrective  action.” 

A  U.S.  intelligence 
official,  who  requested 
anonymity  because  of  the 
sensitivity  of  the  matter,  said  in 
response  to  Furlong's  claims: 
“Both  DOD  and  CIA  opposed 
what  this  individual  (Furlong) 
was  trying  to  do.  If  this  activity 
was  fully  authorized  by  the  top 
military  brass,  you've  got  to 
ask  yourself  why  DOD 
launched  an  investigation.  It 
was  DOD  that  shut  it  down, 
after  all.” 

“This  wasn't  a  ease  of  turf. 
It  was  something  that  struck 
both  military  and  intelligence 
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A  REPORTER  AT  LARGE 

NO  SECRETS 

Julian  Assange 's  mission  for  total  transparency. 
by  Raffi  Khatchadourian 

JUNE  7,2010 


r  I  "'he  house  on  Grettisgata  Street,  in  Reykjavik,  is 
■*-  a  century  old,  small  and  white,  situated  just  a 
few  streets  from  the  North  Atlantic.  The  shifting 
northerly  winds  can  suddenly  bring  ice  and  snow  to 
the  city,  even  in  springtime,  and  when  they  do  a 
certain  kind  of  silence  sets  in.  This  was  the  case  on 
the  morning  of  March  30th,  when  a  tall  Australian 
man  named  Julian  Paul  Assange,  with  gray  eyes 
and  a  mop  of  silver-white  hair,  arrived  to  rent  the 
place.  Assange  was  dressed  in  a  gray  full-body 
snowsuit,  and  he  had  with  him  a  small  entourage. 

“We  are  journalists,”  he  told  the  owner  of  the 
house.  Eyjafjallajokull  had  recently  begun  erupting, 
and  he  said,  “We’re  here  to  write  about  the 
volcano.”  After  the  owner  left,  Assange  quickly 
closed  the  drapes,  and  he  made  sure  that  they  stayed 
closed,  day  and  night.  The  house,  as  far  as  he  was 
concerned,  would  now  serve  as  a  war  room;  people  called  it  the  Bunker.  Half  a  dozen 
computers  were  set  up  in  a  starkly  decorated,  white-walled  living  space.  Icelandic  activists 
arrived,  and  they  began  to  work,  more  or  less  at  Assange’s  direction,  around  the  clock.  Their 
focus  was  Project  B — Assange’s  code  name  for  a  thirty -eight-minute  video  taken  from  the 
cockpit  of  an  Apache  military  helicopter  in  Iraq  in  2007.  The  video  depicted  American  soldiers 
killing  at  least  eighteen  people,  including  two  Reuters  journalists;  it  later  became  the  subject  of 
widespread  controversy,  but  at  this  early  stage  it  was  still  a  closely  guarded  military  secret. 

Assange  is  an  international  trafficker,  of  sorts.  He  and  his  colleagues  collect  documents  and 
imagery  that  governments  and  other  institutions  regard  as  confidential  and  publish  them  on  a 
Web  site  called  WikiLeaks.org.  Since  it  went  online,  three  and  a  half  years  ago,  the  site  has 


Assange,  the  founder  of  WikiLeaks,  oversees 
a  populist  intelligence  network.  Digitally 
altered  photograph  by  Phillip  Toledano. 
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published  an  extensive  catalogue  of  secret  material,  ranging  from  the  Standard  Operating 
Procedures  at  Camp  Delta,  in  Guantanamo  Bay,  and  the  “Climategate”  e-mails  from  the 
University  of  East  Anglia,  in  England,  to  the  contents  of  Sarah  Palin’s  private  Yahoo  account. 
The  catalogue  is  especially  remarkable  because  WikiLeaks  is  not  quite  an  organization;  it  is 
better  described  as  a  media  insurgency.  It  has  no  paid  staff,  no  copiers,  no  desks,  no  office. 
Assange  does  not  even  have  a  home.  He  travels  from  country  to  country,  staying  with 
supporters,  or  friends  of  friends — as  he  once  put  it  to  me,  “I’m  living  in  airports  these  days.”  He 
is  the  operation’s  prime  mover,  and  it  is  fair  to  say  that  WikiLeaks  exists  wherever  he  does.  At 
the  same  time,  hundreds  of  volunteers  from  around  the  world  help  maintain  the  Web  site’s 
complicated  infrastructure;  many  participate  in  small  ways,  and  between  three  and  five  people 
dedicate  themselves  to  it  full  time.  Key  members  are  known  only  by  initials — M,  for  instance — 
even  deep  within  WikiLeaks,  where  communications  are  conducted  by  encrypted  online  chat 
services.  The  secretiveness  stems  from  the  belief  that  a  populist  intelligence  operation  with 
virtually  no  resources,  designed  to  publicize  information  that  powerful  institutions  do  not  want 
public,  will  have  serious  adversaries. 

Iceland  was  a  natural  place  to  develop  Project  B.  In  the  past  year,  Assange  has  collaborated 
with  politicians  and  activists  there  to  draft  a  free-speech  law  of  unprecedented  strength,  and  a 
number  of  these  same  people  had  agreed  to  help  him  work  on  the  video  in  total  secrecy.  The 
video  was  a  striking  artifact — an  unmediated  representation  of  the  ambiguities  and  cruelties  of 
modem  warfare — and  he  hoped  that  its  release  would  touch  off  a  worldwide  debate  about  the 
conflicts  in  Iraq  and  Afghanistan.  He  was  planning  to  unveil  the  footage  before  a  group  of 
reporters  at  the  National  Press  Club,  in  Washington,  on  April  5th,  the  morning  after  Easter, 
presumably  a  slow  news  day.  To  accomplish  this,  he  and  the  other  members  of  the  WikiLeaks 
community  would  have  to  analyze  the  raw  video  and  edit  it  into  a  short  film,  build  a  stand-alone 
Web  site  to  display  it,  launch  a  media  campaign,  and  prepare  documentation  for  the  footage — 
all  in  less  than  a  week’s  time. 

Assange  also  wanted  to  insure  that,  once  the  video  was  posted  online,  it  would  be 
impossible  to  remove.  He  told  me  that  WikiLeaks  maintains  its  content  on  more  than  twenty 
servers  around  the  world  and  on  hundreds  of  domain  names.  (Expenses  are  paid  by  donations, 
and  a  few  independent  well-wishers  also  run  “mirror  sites”  in  support.)  Assange  calls  the  site 
“an  uncensorable  system  for  untraceable  mass  document  leaking  and  public  analysis,”  and  a 
government  or  company  that  wanted  to  remove  content  from  WikiLeaks  would  have  to 
practically  dismantle  the  Internet  itself.  So  far,  even  though  the  site  has  received  more  than  a 
hundred  legal  threats,  almost  no  one  has  filed  suit.  Lawyers  working  for  the  British  bank 
Northern  Rock  threatened  court  action  after  the  site  published  an  embarrassing  memo,  but  they 
were  practically  reduced  to  begging.  A  Kenyan  politician  also  vowed  to  sue  after  Assange 
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published  a  confidential  report  alleging  that  President  Daniel  arap  Moi  and  his  allies  had 
siphoned  billions  of  dollars  out  of  the  country.  The  site’s  work  in  Kenya  earned  it  an  award 
from  Amnesty  International. 

Assange  typically  tells  would-be  litigants  to  go  to  hell.  In  2008,  WikiLeaks  posted  secret 
Scientology  manuals,  and  lawyers  representing  the  church  demanded  that  they  be  removed. 
Assange’s  response  was  to  publish  more  of  the  Scientologists’  internal  material,  and  to 
announce,  “WikiLeaks  will  not  comply  with  legally  abusive  requests  from  Scientology  any 
more  than  WikiLeaks  has  complied  with  similar  demands  from  Swiss  banks,  Russian  offshore 
stem-cell  centers,  former  African  kleptocrats,  or  the  Pentagon.” 

In  his  writing  online,  especially  on  Twitter,  Assange  is  quick  to  lash  out  at  perceived 
enemies.  By  contrast,  on  television,  where  he  has  been  appearing  more  frequently,  he  acts  with 
uncanny  sang-froid.  Under  the  studio  lights,  he  can  seem — with  his  spectral  white  hair,  pallid 
skin,  cool  eyes,  and  expansive  forehead — like  a  rail-thin  being  who  has  rocketed  to  Earth  to 
deliver  humanity  some  hidden  truth.  This  impression  is  magnified  by  his  rigid  demeanor  and  his 
baritone  voice,  which  he  deploys  slowly,  at  low  volume. 

In  private,  however,  Assange  is  often  bemused  and  energetic.  He  can  concentrate  intensely, 
in  binges,  but  he  is  also  the  kind  of  person  who  will  forget  to  reserve  a  plane  ticket,  or  reserve  a 
plane  ticket  and  forget  to  pay  for  it,  or  pay  for  the  ticket  and  forget  to  go  to  the  airport.  People 
around  him  seem  to  want  to  care  for  him;  they  make  sure  that  he  is  where  he  needs  to  be,  and 
that  he  has  not  left  all  his  clothes  in  the  dryer  before  moving  on.  At  such  times,  he  can  seem 
innocent  of  the  considerable  influence  that  he  has  acquired. 

C  itting  at  a  small  wooden  table  in  the  Bunker,  Assange  looked  exhausted.  His  lanky  frame 
^  was  arched  over  two  computers — one  of  them  online,  and  the  other  disconnected  from  the 
Internet,  because  it  was  full  of  classified  military  documents.  (In  the  tradecraft  of  espionage, 
this  is  known  as  maintaining  an  “air  gap.”)  He  has  a  cyber-security  analyst’s  concern  about 
computer  vulnerability,  and  habitually  takes  precautions  to  frustrate  eavesdroppers.  A  low- 
grade  fever  of  paranoia  runs  through  the  WikiLeaks  community.  Assange  says  that  he  has 
chased  away  strangers  who  have  tried  to  take  his  picture  for  surveillance  purposes.  In  March,  he 
published  a  classified  military  report,  created  by  the  Army  Counterintelligence  Center  in  2008, 
that  argued  that  the  site  was  a  potential  threat  to  the  Army  and  briefly  speculated  on  ways  to 
deter  government  employees  from  leaking  documents  to  it.  Assange  regarded  the  report  as  a 
declaration  of  war,  and  posted  it  with  the  title  “U.S.  Intelligence  Planned  to  Destroy 
WikiLeaks.”  During  a  trip  to  a  conference  before  he  came  to  the  Bunker,  he  thought  he  was 
being  followed,  and  his  fear  began  to  infect  others.  “I  went  to  Sweden  and  stayed  with  a  girl 
who  is  a  foreign  editor  of  a  newspaper  there,  and  she  became  so  paranoid  that  the  C.I.A.  was 
trying  to  get  me  she  left  the  house  and  abandoned  me,”  he  said. 
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Assange  was  sitting  opposite  Rop  Gonggrijp,  a  Dutch  activist,  hacker,  and  businessman. 
Gonggrijp — thin  and  balding,  with  a  soft  voice — has  known  Assange  well  for  several  years.  He 
had  noticed  Assange’s  panicky  communiques  about  being  watched  and  decided  that  his  help 
was  needed.  “Julian  can  deal  with  incredibly  little  sleep,  and  a  hell  of  a  lot  of  chaos,  but  even  he 
has  his  limits,  and  I  could  see  that  he  was  stretching  himself,”  Gonggrijp  told  me.  “I  decided  to 
come  out  and  make  things  sane  again.”  Gonggrijp  became  the  unofficial  manager  and  treasurer 
of  Project  B,  advancing  about  ten  thousand  euros  to  WikiLeaks  to  finance  it.  He  kept  everyone 
on  schedule,  and  made  sure  that  the  kitchen  was  stocked  with  food  and  that  the  Bunker  was 
orderly. 

At  around  three  in  the  afternoon,  an  Icelandic  parliamentarian  named  Birgitta  Jonsdottir 
walked  in.  Jonsdottir,  who  is  in  her  forties,  with  long  brown  hair  and  bangs,  was  wearing  a  short 
black  skirt  and  a  black  T-shirt  with  skulls  printed  on  it.  She  took  a  WikiLeaks  T-shirt  from  her 
bag  and  tossed  it  at  Assange. 

“That’s  for  you,”  she  said.  “You  need  to  change.”  He  put  the  T-shirt  on  a  chair  next  to  him, 
and  continued  working. 

Jonsdottir  has  been  in  parliament  for  about  a  year,  but  considers  herself  a  poet,  artist,  writer, 
and  activist.  Her  political  views  are  mostly  anarchist.  “I  was  actually  unemployed  before  I  got 
this  job,”  she  explained.  “When  we  first  got  to  parliament,  the  staff  was  so  nervous:  here  are 
people  who  were  protesting  parliament,  who  were  for  revolution,  and  now  we  are  inside.  None 
of  us  had  aspirations  to  be  politicians.  We  have  a  checklist,  and,  once  we’re  done,  we  are  out.” 

As  she  unpacked  her  computer,  she  asked  Assange  how  he  was  planning  to  delegate  the 
work  on  Project  B.  More  Icelandic  activists  were  due  to  arrive;  half  a  dozen  ultimately 
contributed  time  to  the  video,  and  about  as  many  WikiLeaks  volunteers  from  other  countries 
were  participating.  Assange  suggested  that  someone  make  contact  with  Google  to  insure  that 
YouTube  would  host  the  footage. 

“To  make  sure  it  is  not  taken  down  under  pressure?”  she  asked. 

“They  have  a  rule  that  mentions  gratuitous  violence,”  Assange  said.  “The  violence  is  not 
gratuitous  in  this  case,  but  nonetheless  they  have  taken  things  down.  It  is  too  important  to  be 
interfered  with.” 

“What  can  we  ask  M  to  do?”  Jonsdottir  asked.  Assange,  engrossed  in  what  he  was  doing, 
didn’t  reply. 

His  concerns  about  surveillance  had  not  entirely  receded.  On  March  26th,  he  had  written  a 
blast  e-mail,  titled  “Something  Is  Rotten  in  the  State  of  Iceland,”  in  which  he  described  a  teen¬ 
age  Icelandic  WikiLeaks  volunteer’s  story  of  being  detained  by  local  police  for  more  than 
twenty  hours.  The  volunteer  was  arrested  for  trying  to  break  into  the  factory  where  his  father 
worked — “the  reasons  he  was  trying  to  get  in  are  not  totally  justified,”  Assange  told  me — and 
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said  that  while  in  custody  he  was  interrogated  about  Project  B.  Assange  claimed  that  the 
volunteer  was  “shown  covert  photos  of  me  outside  the  Reykjavik  restaurant  Icelandic  Fish  & 
Chips,”  where  a  WikiLeaks  production  meeting  had  taken  place  in  a  private  back  room. 

The  police  were  denying  key  parts  of  the  volunteer’s  story,  and  Assange  was  trying  to  learn 
more.  He  received  a  call,  and  after  a  few  minutes  hung  up.  “Our  young  friend  talked  to  one  of 
the  cops,”  he  said.  “I  was  about  to  get  more  details,  but  my  battery  died.”  He  smiled  and  looked 
suspiciously  at  his  phone. 

“We  are  all  paranoid  schizophrenics,”  Jonsdottir  said.  She  gestured  at  Assange,  who  was 
still  wearing  his  snowsuit.  “Just  look  at  how  he  dresses.” 

Gonggrijp  got  up,  walked  to  the  window,  and  parted  the  drapes  to  peer  out. 

“Someone?”  Jonsdottir  asked. 

“Just  the  camera  van,”  he  deadpanned.  “The  brain-manipulation  van.” 

A  t  around  six  in  the  evening,  Assange  got  up  from  his  spot  at  the  table.  He  was  holding  a 
^  ^hard  drive  containing  Project  B.  The  video — excerpts  of  running  footage  captured  by  a 
camera  mounted  on  the  Apache — depicts  soldiers  conducting  an  operation  in  eastern  Baghdad, 
not  long  after  the  surge  began.  Using  the  Freedom  of  Information  Act,  Reuters  has  sought  for 
three  years  to  obtain  the  video  from  the  Army,  without  success.  Assange  would  not  identify  his 
source,  saying  only  that  the  person  was  unhappy  about  the  attack.  The  video  was  digitally 
encrypted,  and  it  took  WikiLeaks  three  months  to  crack.  Assange,  a  cryptographer  of 
exceptional  skill,  told  me  that  unlocking  the  file  was  “moderately  difficult.” 

People  gathered  in  front  of  a  computer  to  watch.  In  grainy  black-and-white,  we  join  the 
crew  of  the  Apache,  from  the  Eighth  Cavalry  Regiment,  as  it  hovers  above  Baghdad  with 
another  helicopter.  A  wide-angle  shot  frames  a  mosque’s  dome  in  crosshairs.  We  see  a  jumble 
of  buildings  and  palm  trees  and  abandoned  streets.  We  hear  bursts  of  static,  radio  blips,  and  the 
clipped  banter  of  tactical  communication.  Two  soldiers  are  in  mid-conversation;  the  first 
recorded  words  are  “O.K.,  I  got  it.”  Assange  hit  the  pause  button,  and  said,  “In  this  video,  you 
will  see  a  number  of  people  killed.”  The  footage,  he  explained,  had  three  broad  phases.  “In  the 
first  phase,  you  will  see  an  attack  that  is  based  upon  a  mistake,  but  certainly  a  very  careless 
mistake.  In  the  second  part,  the  attack  is  clearly  murder,  according  to  the  definition  of  the 
average  man.  And  in  the  third  part  you  will  see  the  killing  of  innocent  civilians  in  the  course  of 
soldiers  going  after  a  legitimate  target.” 

The  first  phase  was  chilling,  in  part  because  the  banter  of  the  soldiers  was  so  far  beyond  the 
boundaries  of  civilian  discourse.  “Just  fuckin’,  once  you  get  on  ’em,  just  open  ’em  up,”  one  of 
them  said.  The  crew  members  of  the  Apache  came  upon  about  a  dozen  men  ambling  down  a 
street,  a  block  or  so  from  American  troops,  and  reported  that  five  or  six  of  the  men  were  armed 
with  AK-47s;  as  the  Apache  maneuvered  into  position  to  fire  at  them,  the  crew  saw  one  of  the 
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Reuters  journalists,  who  were  mixed  in  among  the  other  men,  and  mistook  a  long-lensed  camera 
for  an  RPG.  The  Apaches  fired  on  the  men  for  twenty-five  seconds,  killing  nearly  all  of  them 
instantly. 

Phase  two  began  shortly  afterward.  As  the  helicopter  hovered  over  the  carnage,  the  crew 
noticed  a  wounded  survivor  struggling  on  the  ground.  The  man  appeared  to  be  unarmed.  “All 
you  gotta  do  is  pick  up  a  weapon,”  a  soldier  in  the  Apache  said.  Suddenly,  a  van  drove  into 
view,  and  three  unarmed  men  rushed  to  help  the  wounded  person.  “We  have  individuals  going 
to  the  scene,  looks  like  possibly,  uh,  picking  up  bodies  and  weapons,”  the  Apache  reported, 
even  though  the  men  were  helping  a  survivor,  and  were  not  collecting  weapons.  The  Apache 
fired,  killing  the  men  and  the  person  they  were  trying  to  save,  and  wounding  two  young 
children  in  the  van’s  front  seat. 

In  phase  three,  the  helicopter  crew  radioed  a  commander  to  say  that  at  least  six  armed  men 
had  entered  a  partially  constructed  building  in  a  dense  urban  area.  Some  of  the  armed  men  may 
have  walked  over  from  a  skirmish  with  American  troops;  it  is  unclear.  The  crew  asked  for 
permission  to  attack  the  structure,  which  they  said  appeared  abandoned.  “We  can  put  a  missile 
in  it,”  a  soldier  in  the  Apache  suggested,  and  the  go-ahead  was  quickly  given.  Moments  later, 
two  unarmed  people  entered  the  building.  Though  the  soldiers  acknowledged  them,  the  attack 
proceeded:  three  Hellfire  missiles  destroyed  the  building.  Passersby  were  engulfed  by  clouds  of 
debris. 

Assange  saw  these  events  in  sharply  delineated  moral  terms,  yet  the  footage  did  not  offer 
easy  legal  judgments.  In  the  month  before  the  video  was  shot,  members  of  the  battalion  on  the 
ground,  from  the  Sixteenth  Infantry  Regiment,  had  suffered  more  than  a  hundred  and  fifty 
attacks  and  roadside  bombings,  nineteen  injuries,  and  four  deaths;  early  that  morning,  the  unit 
had  been  attacked  by  small-arms  fire.  The  soldiers  in  the  Apache  were  matter-of-fact  about 
killing  and  spoke  callously  about  their  victims,  but  the  first  attack  could  be  judged  as  a  tragic 
misunderstanding.  The  attack  on  the  van  was  questionable — the  use  of  force  seemed  neither 
thoughtful  nor  measured — but  soldiers  are  permitted  to  shoot  combatants,  even  when  they  are 
assisting  the  wounded,  and  one  could  argue  that  the  Apache’s  crew,  in  the  heat  of  the  moment, 
reasonably  judged  the  men  in  the  van  to  be  assisting  the  enemy.  Phase  three  may  have  been 
unlawful,  perhaps  negligent  homicide  or  worse.  Firing  missiles  into  a  building,  in  daytime,  to 
kill  six  people  who  do  not  appear  to  be  of  strategic  importance  is  an  excessive  use  of  force.  This 
attack  was  conducted  with  scant  deliberation,  and  it  is  unclear  why  the  Army  did  not  investigate 
it. 

Assange  had  obtained  internal  Army  records  of  the  operation,  which  stated  that  everyone 
killed,  except  for  the  Reuters  journalists,  was  an  insurgent.  And  the  day  after  the  incident  an 
Army  spokesperson  said,  “There  is  no  question  that  Coalition  Forces  were  clearly  engaged  in 
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combat  operations  against  a  hostile  force.”  Assange  was  hoping  that  Project  B  would  undermine 
the  Army’s  official  narrative.  “This  video  shows  what  modem  warfare  has  become,  and,  I  think, 
after  seeing  it,  whenever  people  hear  about  a  certain  number  of  casualties  that  resulted  during 
fighting  with  close  air  support,  they  will  understand  what  is  going  on,”  he  said  in  the  Bunker. 
“The  video  also  makes  clear  that  civilians  are  listed  as  insurgents  automatically,  unless  they  are 
children,  and  that  bystanders  who  are  killed  are  not  even  mentioned.” 


ikiLeaks  receives  about  thirty  submissions  a  day,  and  typically  posts  the  ones  it  deems 


"  ”  credible  in  their  raw,  unedited  state,  with  commentary  alongside.  Assange  told  me,  “I 
want  to  set  up  a  new  standard:  ‘scientific  journalism.’  If  you  publish  a  paper  on  DNA,  you  are 
required,  by  all  the  good  biological  journals,  to  submit  the  data  that  has  informed  your 
research — the  idea  being  that  people  will  replicate  it,  check  it,  verify  it.  So  this  is  something  that 
needs  to  be  done  for  journalism  as  well.  There  is  an  immediate  power  imbalance,  in  that  readers 
are  unable  to  verify  what  they  are  being  told,  and  that  leads  to  abuse.”  Because  Assange 
publishes  his  source  material,  he  believes  that  WikiLeaks  is  free  to  offer  its  analysis,  no  matter 
how  speculative.  In  the  case  of  Project  B,  Assange  wanted  to  edit  the  raw  footage  into  a  short 
film  as  a  vehicle  for  commentary.  For  a  while,  he  thought  about  calling  the  film  “Permission  to 
Engage,”  but  ultimately  decided  on  something  more  forceful:  “Collateral  Murder.”  He  told 
Gonggrijp,  “We  want  to  knock  out  this  ‘collateral  damage’  euphemism,  and  so  when  anyone 
uses  it  they  will  think  ‘collateral  murder.’  ” 

The  video,  in  its  original  form,  was  a  puzzle — a  fragment  of  evidence  divorced  from 
context.  Assange  and  the  others  in  the  Bunker  spent  much  of  their  time  trying  to  piece  together 
details:  the  units  involved,  their  command  structure,  the  rules  of  engagement,  the  jargon  soldiers 
used  on  the  radio,  and,  most  important,  whether  and  how  the  Iraqis  on  the  ground  were  armed. 

“One  of  them  has  a  weapon,”  Assange  said,  peering  at  blurry  footage  of  the  men  walking 
down  the  street.  “See  all  those  people  standing  out  there.” 

“And  there  is  a  guy  with  an  RPG  over  his  arm,”  Gonggrijp  said. 

“I’m  not  sure.”  Assange  said.  “It  does  look  a  little  bit  like  an  RPG.”  He  played  the  footage 
again.  “I’ll  tell  you  what  is  very  strange,”  he  said.  “If  it  is  an  RPG,  then  there  is  just  one  RPG. 
Where  are  all  the  other  weapons?  All  those  guys.  It  is  pretty  weird.” 

The  forensic  work  was  made  more  difficult  because  Assange  had  declined  to  discuss  the 
matter  with  military  officials.  “I  thought  it  would  be  more  harmful  than  helpful,”  he  told  me.  “I 
have  approached  them  before,  and,  as  soon  as  they  hear  it  is  WikiLeaks,  they  are  not  terribly 
cooperative.”  Assange  was  running  Project  B  as  a  surprise  attack.  He  had  encouraged  a  rumor 
that  the  video  was  shot  in  Afghanistan  in  2009,  in  the  hope  that  the  Defense  Department  would 
be  caught  unprepared.  Assange  does  not  believe  that  the  military  acts  in  good  faith  with  the 
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media.  He  said  to  me,  “What  right  does  this  institution  have  to  know  the  story  before  the 
public?” 

This  adversarial  mind-set  permeated  the  Bunker.  Late  one  night,  an  activist  asked  if 
Assange  might  be  detained  upon  his  arrival  in  the  United  States. 

“If  there  is  ever  a  time  it  was  safe  for  me  to  go,  it  is  now,”  Assange  assured  him. 

“They  say  that  Gitmo  is  nice  this  time  of  year,”  Gonggrijp  said. 

Assange  was  the  sole  decision-maker,  and  it  was  possible  to  leave  the  house  at  night  and 
come  back  after  sunrise  and  see  him  in  the  same  place,  working.  (“I  spent  two  months  in  one 
room  in  Paris  once  without  leaving,”  he  said.  “People  were  handing  me  food.”)  He  spoke  to  the 
team  in  shorthand — “I  need  the  conversion  stuff,”  or  “Make  sure  that  credit-card  donations  are 
acceptable” — all  the  while  resolving  flareups  with  the  overworked  volunteers.  To  keep  track  of 
who  was  doing  what,  Gonggrijp  and  another  activist  maintained  a  workflow  chart  with  yellow 
Post-Its  on  the  kitchen  cabinets.  Elsewhere,  people  were  translating  the  video’s  subtitles  into 
various  languages,  or  making  sure  that  servers  wouldn’t  crash  from  the  traffic  that  was  expected 
after  the  video  was  posted.  Assange  wanted  the  families  of  the  Iraqis  who  had  died  in  the  attack 
to  be  contacted,  to  prepare  them  for  the  inevitable  media  attention,  and  to  gather  additional 
information.  In  conjunction  with  Iceland’s  national  broadcasting  service,  RUV,  he  sent  two 
Icelandic  journalists  to  Baghdad  to  find  them. 

By  the  end  of  the  week,  a  frame-by-frame  examination  of  the  footage  was  nearly  complete, 
revealing  minute  details — evidence  of  a  body  on  the  ground,  for  instance— that  were  not  visible 
by  casual  viewing.  (“I  am  about  twelve  thousand  frames  in,”  the  activist  who  reviewed  it  told 
me.  “It’s  been  a  morbid  day,  going  through  these  people’s  last  moments.”)  Assange  had  decided 
to  exclude  the  Hellfire  incident  from  the  film;  the  attack  lacked  the  obvious  human  dimension 
of  the  others,  and  he  thought  that  viewers  might  be  overloaded  with  information. 

The  edited  film,  which  was  eighteen  minutes  long,  began  with  a  quote  from  George  Orwell 
that  Assange  and  M  had  selected:  “Political  language  is  designed  to  make  lies  sound  truthful 
and  murder  respectable,  and  to  give  the  appearance  of  solidity  to  pure  wind.”  It  then  presented 
information  about  the  journalists  who  had  been  killed,  and  about  the  official  response  to  the 
attack.  For  the  audio  of  this  section,  one  of  the  film’s  Icelandic  editors  had  layered  in  fragments 
of  radio  banter  from  the  soldiers.  As  Assange  reviewed  the  cut,  an  activist  named  Gudmundur 
Gudmundsson  spoke  up  to  say  that  the  banter  allowed  viewers  to  “make  an  emotional  bond” 
with  the  soldiers.  Assange  argued  that  it  was  mostly  fragmentary  and  garbled,  but 
Gudmundsson  insisted:  “It  is  just  used  all  the  time  for  triggering  emotions.” 

“At  the  same  time,  we  are  displaying  them  as  monsters,”  the  editor  said. 
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“But  emotions  always  rule,”  Gudmundsson  said.  “By  the  way,  I  worked  on  the  sound 
recording  for  a  film,  ‘Children  of  Nature,’  that  was  nominated  for  an  Oscar,  so  I  am  speaking 
from  experience.” 

“Well,  what  is  your  alternative?”  Assange  asked. 

“Basically,  bursts  of  sounds,  interrupting  the  quiet,”  he  said. 

The  editor  made  the  change,  stripping  the  voices  of  the  soldiers  from  the  opening,  but 
keeping  blips  and  whirs  of  radio  distortion.  Assange  gave  the  edit  his  final  approval. 


ate  Saturday  night,  shortly  before  all  the  work  had  to  be  finished,  the  journalists  who  had 


gone  to  Baghdad  sent  Assange  an  e-mail:  they  had  found  the  two  children  in  the  van.  The 
children  had  lived  a  block  from  the  location  of  the  attack,  and  were  being  driven  to  school  by 
their  father  that  morning.  “They  remember  the  bombardment,  felt  great  pain,  they  said,  and  lost 
consciousness,”  one  of  the  journalists  wrote.  The  journalists  also  found  the  owner  of  the 
building  that  had  been  attacked  by  the  Hellfires,  who  said  that  families  had  been  living  in  the 
structure,  and  that  seven  residents  had  died.  The  owner,  a  retired  English  teacher,  had  lost  his 
wife  and  daughter.  An  intense  discussion  arose  about  what  to  do  with  this  news:  Was  it  worth 
using  at  the  National  Press  Club,  or  was  it  a  better  tactic  to  hold  on  to  it?  If  the  military  justified 
the  Hellfire  attacks  by  claiming  that  there  were  no  civilian  casualties,  WikiLeaks  could  respond 
by  releasing  the  information,  in  a  kind  of  ambush.  Jonsdottir  turned  to  Gonggrijp,  whose  eyes 
had  welled  up. 

“Are  you  crying?”  she  asked. 

“I  am,”  he  said.  “O.K.,  O.K.,  it  is  just  the  kids.  It  hurts.”  Gonggrijp  gathered  himself. 
“Fuck!”  he  said.  Resuming  the  conversation  about  ambushing  the  Army,  he  said,  “Anyway,  let 
them  walk  into  this  knife — ” 

“That  is  a  wonderful  thing  to  do,”  one  of  the  activists  said. 

“Let  them  walk  into  this,  and  they  will,”  Gonggrijp  said.  “It  is  a  logical  response.” 

Jonsdottir  was  now  in  tears,  too,  and  wiping  her  nose. 

“Now  I  want  to  reedit  the  thing,”  Assange  said.  “I  want  to  put  in  the  missile  attack.  There 
were  three  families  living  in  the  bottom,  so  it  wasn’t  abandoned.”  But  it  was  impossible  to 
reedit  the  film.  The  activists  were  working  at  capacity,  and  in  several  hours  it  would  be  Easter. 

At  half  past  ten  in  the  morning,  Gonggrijp  pulled  open  the  drapes,  and  the  Bunker  was  filled 
with  sunlight.  He  was  wearing  a  long-sleeved  T-shirt  and  black  pants,  freshly  washed  and 
ironed,  and  he  was  struggling  to  keep  everyone  on  schedule.  Last-minute  concerns — among 
them  finding  a  criminal-defense  lawyer  in  the  United  States — were  being  addressed.  Assange 
was  at  a  computer,  his  posture  upright  as  he  steadily  typed. 

“How  are  we  on  time?”  he  asked  no  one  in  particular. 

“We  have  three  hours,”  Gonggrijp  said. 
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Assange  wrinkled  his  brow  and  turned  his  attention  back  to  the  screen.  He  was  looking  at  a 
copy  of  classified  rules  of  engagement  in  Iraq  from  2006,  one  of  several  secret  American 
military  documents  that  he  was  planning  to  post  with  the  video.  WikiLeaks  scrubs  such 
documents  to  insure  that  no  digital  traces  embedded  in  them  can  identify  their  source.  Assange 
was  purging  these  traces  as  fast  as  he  could. 

Reykjavik’s  streets  were  empty,  and  the  bells  of  a  cathedral  began  to  toll.  “Remember, 
remember  the  fifth  of  November,”  Assange  said,  repeating  a  line  from  the  English  folk  poem 
celebrating  Guy  Fawkes.  He  smiled,  as  Gonggrijp  dismantled  the  workflow  chart,  removing 
Post-Its  from  the  cabinets  and  flushing  them  down  the  toilet.  Shortly  before  noon,  there  was  a 
desperate  push  to  clear  away  the  remaining  vestiges  of  Project  B  and  to  get  to  the  airport. 
Assange  was  unpacked  and  unshaven,  and  his  hair  was  a  mess.  He  was  typing  up  a  press 
release.  Jonsdottir  came  by  to  help,  and  he  asked  her,  “Can’t  you  cut  my  hair  while  I’m  doing 


this?” 


“No,  I  am  not  going  to  cut  your  hair  while  you  are  working,”  she  said. 

Jonsdottir  walked  over  to  the  sink  and  made  tea.  Assange  kept  on  typing,  and  after  a  few 
minutes  she  reluctantly  began  to  trim  his  hair.  At  one  point,  she  stopped  and  asked,  “If  you  get 
arrested,  will  you  get  in  touch  with  me?”  Assange  nodded.  Gonggrijp,  meanwhile,  shoved  some 
of  Assange’s  things  into  a  bag.  He  settled  the  bill  with  the  owner.  Dishes  were  washed. 
Furniture  was  put  back  in  place.  People  piled  into  a  small  car,  and  in  an  instant  the  house  was 
empty  and  still. 


1  he  name  Assange  is  thought  to  derive  from  Ah  Sang,  or  Mr.  Sang,  a  Chinese  emigre  who 


settled  on  Thursday  Island,  off  the  coast  of  Australia,  in  the  early  eighteen-hundreds,  and 
whose  descendants  later  moved  to  the  continent.  Assange’s  maternal  ancestors  came  to 
Australia  in  the  mid-nineteenth  century,  from  Scotland  and  Ireland,  in  search  of  farmland,  and 
Assange  suspects,  only  half  in  jest,  that  his  proclivity  for  wandering  is  genetic.  His  phone 
numbers  and  e-mail  address  are  ever-changing,  and  he  can  drive  the  people  around  him  crazy 
with  his  elusiveness  and  his  propensity  to  mask  details  about  his  life. 

Assange  was  bom  in  1971 ,  in  the  city  of  Townsville,  on  Australia’s  northeastern  coast,  but 
it  is  probably  more  accurate  to  say  that  he  was  bom  into  a  blur  of  domestic  locomotion.  Shortly 
after  his  first  birthday,  his  mother — I  will  call  her  Claire — married  a  theatre  director,  and  the 
two  collaborated  on  small  productions.  They  moved  often,  living  near  Byron  Bay,  a  beachfront 
community  in  New  South  Wales,  and  on  Magnetic  Island,  a  tiny  pile  of  rock  that  Captain  Cook 
believed  had  magnetic  properties  that  distorted  his  compass  readings.  They  were  tough-minded 
nonconformists.  (At  seventeen,  Claire  had  burned  her  schoolbooks  and  left  home  on  a 
motorcycle.)  Their  house  on  Magnetic  Island  burned  to  the  ground,  and  rifle  cartridges  that 
Claire  had  kept  for  shooting  snakes  exploded  like  fireworks.  “Most  of  this  period  of  my 
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childhood  was  pretty  Tom  Sawyer,”  Assange  told  me.  “I  had  my  own  horse.  I  built  my  own  raft. 
I  went  fishing.  I  was  going  down  mine  shafts  and  tunnels.” 

Assange’s  mother  believed  that  formal  education  would  inculcate  an  unhealthy  respect  for 
authority  in  her  children  and  dampen  their  will  to  learn.  “I  didn’t  want  their  spirits  broken,”  she 
told  me.  In  any  event,  the  family  had  moved  thirty-seven  times  by  the  time  Assange  was 
fourteen,  making  consistent  education  impossible.  He  was  homeschooled,  sometimes,  and  he 
took  correspondence  classes  and  studied  informally  with  university  professors.  But  mostly  he 
read  on  his  own,  voraciously.  He  was  drawn  to  science.  “I  spent  a  lot  of  time  in  libraries  going 
from  one  thing  to  another,  looking  closely  at  the  books  I  found  in  citations,  and  followed  that 
trail,”  he  recalled.  He  absorbed  a  large  vocabulary,  but  only  later  did  he  learn  how  to  pronounce 
all  the  words  that  he  learned. 

When  Assange  was  eight,  Claire  left  her  husband  and  began  seeing  a  musician,  with  whom 
she  had  another  child,  a  boy.  The  relationship  was  tempestuous;  the  musician  became  abusive, 
she  says,  and  they  separated.  A  fight  ensued  over  the  custody  of  Assange’s  half  brother,  and 
Claire  felt  threatened,  fearing  that  the  musician  would  take  away  her  son.  Assange  recalled  her 
saying,  “Now  we  need  to  disappear,”  and  he  lived  on  the  run  with  her  from  the  age  of  eleven  to 
sixteen.  When  I  asked  him  about  the  experience,  he  told  me  that  there  was  evidence  that  the 
man  belonged  to  a  powerful  cult  called  the  Family — its  motto  was  “Unseen,  Unknown,  and 
Unheard.”  Some  members  were  doctors  who  persuaded  mothers  to  give  up  their  newborn 
children  to  the  cult’s  leader,  Anne  Hamilton-Byme.  The  cult  had  moles  in  government,  Assange 
suspected,  who  provided  the  musician  with  leads  on  Claire’s  whereabouts.  In  fact,  Claire  often 
told  friends  where  she  had  gone,  or  hid  in  places  where  she  had  lived  before. 

While  on  the  run,  Claire  rented  a  house  across  the  street  from  an  electronics  shop.  Assange 
would  go  there  to  write  programs  on  a  Commodore  64,  until  Claire  bought  it  for  him,  moving  to 
a  cheaper  place  to  raise  the  money.  He  was  soon  able  to  crack  into  well-known  programs,  where 
he  found  hidden  messages  left  by  their  creators.  “The  austerity  of  one’s  interaction  with  a 
computer  is  something  that  appealed  to  me,”  he  said.  “It  is  like  chess — chess  is  very  austere,  in 
that  you  don’t  have  many  rules,  there  is  no  randomness,  and  the  problem  is  very  hard.”  Assange 
embraced  life  as  an  outsider.  He  later  wrote  of  himself  and  a  teen-age  friend,  “We  were  bright 
sensitive  kids  who  didn’t  fit  into  the  dominant  subculture  and  fiercely  castigated  those  who  did 
as  irredeemable  boneheads.” 

When  Assange  turned  sixteen,  he  got  a  modem,  and  his  computer  was  transformed  into  a 
portal.  Web  sites  did  not  exist  yet — this  was  1 987 — but  computer  networks  and  telecom 
systems  were  sufficiently  linked  to  form  a  hidden  electronic  landscape  that  teen-agers  with  the 
requisite  technical  savvy  could  traverse.  Assange  called  himself  Mendax — from  Horace’s 
splendide  mendax,  or  “nobly  untruthful” — and  he  established  a  reputation  as  a  sophisticated 
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programmer  who  could  break  into  the  most  secure  networks.  He  joined  with  two  hackers  to 
form  a  group  that  became  known  as  the  International  Subversives,  and  they  broke  into  computer 
systems  in  Europe  and  North  America,  including  networks  belonging  to  the  U.S.  Department  of 
Defense  and  to  the  Los  Alamos  National  Laboratory.  In  a  book  called  “Underground,”  which  he 
collaborated  on  with  a  writer  named  Suelette  Dreyfus,  he  outlined  the  hacker  subculture’s  early 
Golden  Rules:  “Don’t  damage  computer  systems  you  break  into  (including  crashing  them); 
don’t  change  the  information  in  those  systems  (except  for  altering  logs  to  cover  your  tracks); 
and  share  information.” 


round  this  time,  Assange  fell  in  love  with  a  sixteen-year-old  girl,  and  he  briefly  moved  out 


^  of  his  mother’s  home  to  stay  with  her.  “A  couple  of  days  later,  police  turned  up,  and  they 
carted  off  all  my  computer  stuff,”  he  recalled.  The  raid,  he  said,  was  carried  out  by  the  state 
police,  and  “it  involved  some  dodgy  character  who  was  alleging  that  we  had  stolen  five  hundred 
thousand  dollars  from  Citibank.”  Assange  wasn’t  charged,  and  his  equipment  was  returned.  “At 
that  point,  I  decided  that  it  might  be  wise  to  be  a  bit  more  discreet,”  he  said.  Assange  and  the 
girl  joined  a  squatters’  union  in  Melbourne,  until  they  learned  she  was  pregnant,  and  moved  to 
be  near  Claire.  When  Assange  was  eighteen,  the  two  got  married  in  an  unofficial  ceremony,  and 
soon  afterward  they  had  a  son. 

Hacking  remained  a  constant  in  his  life,  and  the  thrill  of  digital  exploration  was  amplified 
by  the  growing  knowledge,  among  the  International  Subversives,  that  the  authorities  were 
interested  in  their  activities.  The  Australian  Federal  Police  had  set  up  an  investigation  into  the 
group,  called  Operation  Weather,  which  the  hackers  strove  to  monitor. 

In  September,  1991,  when  Assange  was  twenty,  he  hacked  into  the  master  terminal  that 
Nortel,  the  Canadian  telecom  company,  maintained  in  Melbourne,  and  began  to  poke  around. 
The  International  Subversives  had  been  visiting  the  master  terminal  frequently.  Normally, 
Assange  hacked  into  computer  systems  at  night,  when  they  were  semi-dormant,  but  this  time  a 
Nortel  administrator  was  signed  on.  Sensing  that  he  might  be  caught,  Assange  approached  him 
with  humor.  “I  have  taken  control,”  he  wrote,  without  giving  his  name.  “For  years,  I  have  been 
struggling  in  this  grayness.  But  now  I  have  finally  seen  the  light.”  The  administrator  did  not 
reply,  and  Assange  sent  another  message:  “It’s  been  nice  playing  with  your  system.  We  didn’t 
do  any  damage  and  we  even  improved  a  few  things.  Please  don’t  call  the  Australian  Federal 
Police.” 

The  International  Subversives’  incursions  into  Nortel  turned  out  to  be  a  critical  development 
for  Operation  Weather.  Federal  investigators  tapped  phone  lines  to  see  which  ones  the  hackers 
were  using.  “Julian  was  the  most  knowledgeable  and  the  most  secretive  of  the  lot,”  Ken  Day, 
the  lead  investigator,  told  me.  “He  had  some  altruistic  motive.  I  think  he  acted  on  the  belief  that 
everyone  should  have  access  to  everything.” 
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“Underground”  describes  Assange’s  growing  fear  of  arrest:  “Mendax  dreamed  of  police 
raids  all  the  time.  He  dreamed  of  footsteps  crunching  on  the  driveway  gravel,  of  shadows  in  the 
pre-dawn  darkness,  of  a  gun-toting  police  squad  bursting  through  his  backdoor  at  5  am.” 
Assange  could  relax  only  when  he  hid  his  disks  in  an  apiary  that  he  kept.  By  October,  he  was  in 
a  terrible  state.  His  wife  had  left  him,  taking  with  her  their  infant  son.  His  home  was  a  mess.  He 
barely  ate  or  slept.  On  the  night  the  police  came,  the  twenty-ninth,  he  wired  his  phone  through 
his  stereo  and  listened  to  the  busy  signal  until  eleven-thirty,  when  Ken  Day  knocked  on  his 
door,  and  told  him,  “I  think  you’ve  been  expecting  me.” 

Assange  was  charged  with  thirty-one  counts  of  hacking  and  related  crimes.  While  awaiting 
trial,  he  fell  into  a  depression,  and  briefly  checked  himself  into  a  hospital.  He  tried  to  stay  with 
his  mother,  but  after  a  few  days  he  took  to  sleeping  in  nearby  parks.  He  lived  and  hiked  among 
dense  eucalyptus  forests  in  the  Dandenong  Ranges  National  Park,  which  were  thick  with 
mosquitoes  whose  bites  scarred  his  face.  “Your  inner  voice  quiets  down,”  he  told  me.  “Internal 
dialogue  is  stimulated  by  a  preparatory  desire  to  speak,  but  it  is  not  actually  useful  if  there  are 
no  other  people  around.”  He  added,  “I  don’t  want  to  sound  too  Buddhist.  But  your  vision  of 
yourself  disappears.” 

It  took  more  than  three  years  for  the  authorities  to  bring  the  case  against  Assange  and  the 
other  International  Subversives  to  court.  Day  told  me,  “We  had  just  formed  the  computer- 
crimes  team,  and  the  government  said,  ‘Your  charter  is  to  establish  a  deterrent.’  Well,  to  get  a 
deterrent  you  have  to  prosecute  people,  and  we  achieved  that  with  Julian  and  his  group.”  A 
computer-security  team  working  for  Nortel  in  Canada  drafted  an  incident  report  alleging  that 
the  hacking  had  caused  damage  that  would  cost  more  than  a  hundred  thousand  dollars  to  repair. 
The  chief  prosecutor,  describing  Assange’s  near-limitless  access,  told  the  court,  “It  was  God 
Almighty  walking  around  doing  what  you  like.” 

Assange,  facing  a  potential  sentence  of  ten  years  in  prison,  found  the  state’s  reaction 
confounding.  He  bought  Aleksandr  Solzhenitsyn’s  “The  First  Circle,”  a  novel  about  scientists 
and  technicians  forced  into  the  Gulag,  and  read  it  three  times.  (“How  close  the  parallels  to  my 
own  adventures!”  he  later  wrote.)  He  was  convinced  that  “look/see”  hacking  was  a  victimless 
crime,  and  intended  to  fight  the  charges.  But  the  other  members  of  the  group  decided  to 
cooperate.  “When  a  judge  says,  ‘The  prisoner  shall  now  rise,’  and  no  one  else  in  the  room 
stands — that  is  a  test  of  character,”  he  told  me.  Ultimately,  he  pleaded  guilty  to  twenty-five 
charges  and  six  were  dropped.  But  at  his  final  sentencing  the  judge  said,  “There  is  just  no 
evidence  that  there  was  anything  other  than  sort  of  intelligent  inquisitiveness  and  the  pleasure  of 
being  able  to — what’s  the  expression — surf  through  these  various  computers.”  Assange’s  only 
penalty  was  to  pay  the  Australian  state  a  small  sum  in  damages. 
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As  the  criminal  case  was  unfolding,  Assange  and  his  mother  were  also  waging  a  campaign 
to  gain  full  custody  of  Assange’s  son — a  legal  fight  that  was,  in  many  ways,  far  more 
wrenching  than  his  criminal  defense.  They  were  convinced  that  the  boy’s  mother  and  her  new 
boyfriend  posed  a  danger  to  the  child,  and  they  sought  to  restrict  her  rights.  The  state’s  child- 
protection  agency.  Health  and  Community  Services,  disagreed.  The  specifics  of  the  allegations 
are  unclear;  family -court  records  in  Australia  are  kept  anonymous.  But  in  1995  a  parliamentary 
committee  found  that  the  agency  maintained  an  “underlying  philosophy  of  deflecting  as  many 
cases  away  from  itself  as  possible.”  When  the  agency  decided  that  a  child  was  living  in  a  safe 
household,  there  was  no  way  to  immediately  appeal  its  decision. 

The  custody  battle  evolved  into  a  bitter  fight  with  the  state.  “What  we  saw  was  a  great 
bureaucracy  that  was  squashing  people,”  Claire  told  me.  She  and  Assange,  along  with  another 
activist,  formed  an  organization  called  Parent  Inquiry  Into  Child  Protection.  “We  used  full-on 
activist  methods,”  Claire  recalled.  In  meetings  with  Health  and  Community  Services,  “we 
would  go  in  and  tape-record  them  secretly.”  The  organization  used  the  Australian  Freedom  of 
Information  Act  to  obtain  documents  from  Health  and  Community  Services,  and  they 
distributed  flyers  to  child-protection  workers,  encouraging  them  to  come  forward  with  inside 
information,  for  a  “central  databank”  that  they  were  creating.  “You  may  remain  anonymous  if 
you  wish,”  one  flyer  stated.  One  protection  worker  leaked  to  the  group  an  important  internal 
manual.  Assange  told  me,  “We  had  moles  who  were  inside  dissidents.” 

In  1999,  after  nearly  three  dozen  legal  hearings  and  appeals,  Assange  worked  out  a  custody 
agreement  with  his  wife.  Claire  told  me,  “We  had  experienced  very  high  levels  of  adrenaline, 
and  I  think  that  after  it  all  finished  I  ended  up  with  P.T.S.D.  It  was  like  coming  back  from  a  war. 
You  just  can’t  interact  with  normal  people  to  the  same  degree,  and  I  am  sure  that  Jules  has  some 
P.T.S.D.  that  is  untreated.”  Not  long  after  the  court  cases,  she  said,  Assange’s  hair,  which  had 
been  dark  brown,  became  drained  of  all  color. 


ssange  was  burned  out.  He  motorcycled  across  Vietnam.  He  held  various  jobs,  and  even 


^earned  money  as  a  computer-security  consultant,  supporting  his  son  to  the  extent  that  he 
was  able.  He  studied  physics  at  the  University  of  Melbourne.  He  thought  that  trying  to  decrypt 
the  secret  laws  governing  the  universe  would  provide  the  intellectual  stimulation  and  rush  of 
hacking.  It  did  not.  In  2006,  on  a  blog  he  had  started,  he  wrote  about  a  conference  organized  by 
the  Australian  Institute  of  Physics,  “with  900  career  physicists,  the  body  of  which  were 
sniveling  fearful  conformists  of  woefully,  woefully  inferior  character.” 

He  had  come  to  understand  the  defining  human  struggle  not  as  left  versus  right,  or  faith 
versus  reason,  but  as  individual  versus  institution.  As  a  student  of  Kafka,  Koestler,  and 
Solzhenitsyn,  he  believed  that  truth,  creativity,  love,  and  compassion  are  corrupted  by 
institutional  hierarchies,  and  by  “patronage  networks” — one  of  his  favorite  expressions — that 
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contort  the  human  spirit.  He  sketched  out  a  manifesto  of  sorts,  titled  “Conspiracy  as 
Governance,”  which  sought  to  apply  graph  theory  to  politics.  Assange  wrote  that  illegitimate 
governance  was  by  definition  conspiratorial — the  product  of  functionaries  in  “collaborative 
secrecy,  working  to  the  detriment  of  a  population.”  He  argued  that,  when  a  regime’s  lines  of 
internal  communication  are  disrupted,  the  information  flow  among  conspirators  must  dwindle, 
and  that,  as  the  flow  approaches  zero,  the  conspiracy  dissolves.  Leaks  were  an  instrument  of 
information  warfare. 

These  ideas  soon  evolved  into  WikiLeaks.  In  2006,  Assange  barricaded  himself  in  a  house 
near  the  university  and  began  to  work.  In  fits  of  creativity,  he  would  write  out  flow  diagrams  for 
the  system  on  the  walls  and  doors,  so  as  not  to  forget  them.  There  was  a  bed  in  the  kitchen,  and 
he  invited  backpackers  passing  through  campus  to  stay  with  him,  in  exchange  for  help  building 
the  site.  “He  wouldn’t  sleep  at  all,”  a  person  who  was  living  in  the  house  told  me.  “He  wouldn’t 
eat.” 

As  it  now  functions,  the  Web  site  is  primarily  hosted  on  a  Swedish  Internet  service  provider 
called  PRQ.se,  which  was  created  to  withstand  both  legal  pressure  and  cyber  attacks,  and  which 
fiercely  preserves  the  anonymity  of  its  clients.  Submissions  are  routed  first  through  PRQ,  then 
to  a  WikiLeaks  server  in  Belgium,  and  then  on  to  “another  country  that  has  some  beneficial 
laws,”  Assange  told  me,  where  they  are  removed  at  “end-point  machines”  and  stored  elsewhere. 
These  machines  are  maintained  by  exceptionally  secretive  engineers,  the  high  priesthood  of 
WikiLeaks.  One  of  them,  who  would  speak  only  by  encrypted  chat,  told  me  that  Assange  and 
the  other  public  members  of  WikiLeaks  “do  not  have  access  to  certain  parts  of  the  system  as  a 
measure  to  protect  them  and  us.”  The  entire  pipeline,  along  with  the  submissions  moving 
through  it,  is  encrypted,  and  the  traffic  is  kept  anonymous  by  means  of  a  modified  version  of  the 
Tor  network,  which  sends  Internet  traffic  through  “virtual  tunnels”  that  are  extremely  private. 
Moreover,  at  any  given  time  WikiLeaks  computers  are  feeding  hundreds  of  thousands  of  fake 
submissions  through  these  tunnels,  obscuring  the  real  documents.  Assange  told  me  that  there  are 
still  vulnerabilities,  but  “this  is  vastly  more  secure  than  any  banking  network.” 

Before  launching  the  site,  Assange  needed  to  show  potential  contributors  that  it  was  viable. 
One  of  the  WikiLeaks  activists  owned  a  server  that  was  being  used  as  a  node  for  the  Tor 
network.  Millions  of  secret  transmissions  passed  through  it.  The  activist  noticed  that  hackers 
from  China  were  using  the  network  to  gather  foreign  governments’  information,  and  began  to 
record  this  traffic.  Only  a  small  fraction  has  ever  been  posted  on  WikiLeaks,  but  the  initial 
tranche  served  as  the  site’s  foundation,  and  Assange  was  able  to  say,  “We  have  received  over 
one  million  documents  from  thirteen  countries.” 

In  December,  2006,  WikiLeaks  posted  its  first  document:  a  “secret  decision,”  signed  by 
Sheikh  Hassan  Dahir  Aweys,  a  Somali  rebel  leader  for  the  Islamic  Courts  Union,  that  had  been 
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culled  from  traffic  passing  through  the  Tor  network  to  China.  The  document  called  for  the 
execution  of  government  officials  by  hiring  “criminals”  as  hit  men.  Assange  and  the  others  were 
uncertain  of  its  authenticity,  but  they  thought  that  readers,  using  Wikipedia-like  features  of  the 
site,  would  help  analyze  it.  They  published  the  decision  with  a  lengthy  commentary,  which 
asked,  “Is  it  a  bold  manifesto  by  a  flamboyant  Islamic  militant  with  links  to  Bin  Laden?  Or  is  it 
a  clever  smear  by  US  intelligence,  designed  to  discredit  the  Union,  fracture  Somali  alliances 
and  manipulate  China?” 

The  document’s  authenticity  was  never  determined,  and  news  about  WikiLeaks  quickly 
superseded  the  leak  itself.  Several  weeks  later,  Assange  flew  to  Kenya  for  the  World  Social 
Forum,  an  anti-capitalist  convention,  to  make  a  presentation  about  the  Web  site.  “He  packed  in 
the  funniest  way  I  have  ever  seen,”  the  person  who  had  been  living  in  the  house  recalled. 
“Someone  came  to  pick  him  up,  and  he  was  asked,  ‘Where  is  your  luggage?’  And  he  ran  back 
into  the  house.  He  had  a  sailor’s  sack,  and  he  grabbed  a  whole  bunch  of  stuff  and  threw  it  in 
there,  mostly  socks.” 

Assange  ended  up  staying  in  Kenya  for  several  months.  He  would  check  in  with  friends  by 
phone  and  through  the  Internet  from  time  to  time,  but  was  never  precise  about  his  movements. 
One  friend  told  me,  “It  would  always  be,  ‘Where  is  Julian?’  It  was  always  difficult  to  know 
where  he  was.  It  was  almost  like  he  was  trying  to  hide.” 

T  t  took  about  an  hour  on  Easter  morning  to  get  from  the  house  on  Grettisgata  Street  to 
Iceland’s  international  airport,  which  is  situated  on  a  lava  field  by  the  sea.  Assange,  in  the 
terminal,  carried  a  threadbare  blue  backpack  that  contained  hard  drives,  phone  cards,  and 
multiple  cell  phones.  Gonggrijp  had  agreed  to  go  to  Washington  to  help  with  the  press 
conference.  He  checked  in,  and  the  ticketing  agent  turned  to  Assange. 

“I  am  sorry,”  she  said  to  him.  “I  cannot  find  your  name.” 

“Interesting,”  Assange  said  to  Gonggrijp.  “Have  fun  at  the  press  conference.” 

“No,”  Gonggrijp  told  the  attendant.  “We  have  a  booking  I.D.  number.” 

“It’s  been  confirmed,”  Assange  insisted. 

The  attendant  looked  perplexed.  “I  know,”  she  said.  “But  my  booking  information  has  it 
‘cancelled.’  ” 

The  two  men  exchanged  a  look:  was  a  government  agency  tampering  with  their  plans? 
Assange  waited  anxiously,  but  it  turned  out  that  he  had  bought  the  ticket  and  neglected  to 
confirm  the  purchase.  He  quickly  bought  another  ticket,  and  the  two  men  flew  to  New  York  and 
then  rushed  to  catch  the  Acela  to  Washington.  It  was  nearly  two  in  the  morning  when  they 
arrived.  They  got  into  a  taxi,  and  Assange,  who  didn’t  want  to  reveal  the  location  of  his  hotel, 
told  the  driver  to  go  to  a  nearby  cross  street. 
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“Here  we  are  in  the  lion’s  den,”  Gonggrijp  said  as  the  taxi  raced  down  Massachusetts 
Avenue,  passing  rows  of  nondescript  office  buildings.  Assange  said,  “Not  looking  too  lionish.” 

A  few  hours  after  sunrise,  Assange  was  standing  at  a  lectern  inside  the  National  Press  Club, 
ready  to  present  “Collateral  Murder”  to  the  forty  or  so  journalists  who  had  come.  He  was 
dressed  in  a  brown  blazer,  a  black  shirt,  and  a  red  tie.  He  played  the  film  for  the  audience, 
pausing  it  to  discuss  various  details.  After  the  film  ended,  he  ran  footage  of  the  Hellfire  attack — 
a  woman  in  the  audience  gasped  as  the  first  missile  hit  the  building — and  read  from  the  e-mail 
sent  by  the  Icelandic  journalists  who  had  gone  to  Iraq.  The  leak,  he  told  the  reporters,  “sends  a 
message  that  some  people  within  the  military  don’t  like  what  is  going  on.” 

The  video,  in  both  raw  and  edited  forms,  was  released  on  the  site  that  WikiLeaks  had  built 
for  it,  and  also  on  YouTube  and  a  number  of  other  Web  sites.  Within  minutes  after  the  press 
conference,  Assange  was  invited  to  A1  Jazeera’s  Washington  headquarters,  where  he  spent  half 
the  day  giving  interviews,  and  that  evening  MSNBC  ran  a  long  segment  about  the  footage.  The 
video  was  covered  in  the  Times,  in  multiple  stories,  and  in  every  other  major  paper.  On 
YouTube  alone,  more  than  seven  million  viewers  have  watched  “Collateral  Murder.” 

Defense  Secretary  Robert  Gates  was  asked  about  the  footage,  and  said,  clearly  irritated, 
“These  people  can  put  anything  out  they  want  and  are  never  held  accountable  for  it.”  The  video 
was  like  looking  at  war  “through  a  soda  straw,”  he  said.  “There  is  no  before  and  there  is  no 
after.”  Army  spokespeople  insisted  that  there  was  no  violation  of  the  rules  of  engagement.  At 
first,  the  media’s  response  hewed  to  Assange’s  interpretation,  but,  in  the  ensuing  days,  as  more 
commentators  weighed  in  and  the  military  offered  its  view,  Assange  grew  frustrated.  Much  of 
the  coverage  focussed  not  on  the  Hellfire  attack  or  the  van  but  on  the  killing  of  the  journalists 
and  on  how  a  soldier  might  reasonably  mistake  a  camera  for  an  RPG.  On  Twitter,  Assange 
accused  Gates  of  being  “a  liar,”  and  beseeched  members  of  the  media  to  “stop  spinning.” 

In  some  respects,  Assange  appeared  to  be  most  annoyed  by  the  journalistic  process  itself — 
“a  craven  sucking  up  to  official  sources  to  imbue  the  eventual  story  with  some  kind  of  official 
basis,”  as  he  once  put  it.  WikiLeaks  has  long  maintained  a  complicated  relationship  with 
conventional  journalism.  When,  in  2008,  the  site  was  sued  after  publishing  confidential 
documents  from  a  Swiss  bank,  the  Los  Angeles  Times,  the  Associated  Press,  and  ten  other  news 
organizations  filed  amicus  briefs  in  support.  (The  bank  later  withdrew  its  suit.)  But,  in  the 
Bunker  one  evening,  Gonggrijp  told  me,  “We  are  not  the  press.”  He  considers  WikiLeaks  an 
advocacy  group  for  sources;  within  the  framework  of  the  Web  site,  he  said,  “the  source  is  no 
longer  dependent  on  finding  a  journalist  who  may  or  may  not  do  something  good  with  his 
document.” 

Assange,  despite  his  claims  to  scientific  journalism,  emphasized  to  me  that  his  mission  is  to 
expose  injustice,  not  to  provide  an  even-handed  record  of  events.  In  an  invitation  to  potential 
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collaborators  in  2006,  he  wrote,  “Our  primary  targets  are  those  highly  oppressive  regimes  in 
China,  Russia  and  Central  Eurasia,  but  we  also  expect  to  be  of  assistance  to  those  in  the  West 
who  wish  to  reveal  illegal  or  immoral  behavior  in  their  own  governments  and  corporations.”  He 
has  argued  that  a  “social  movement”  to  expose  secrets  could  “bring  down  many  administrations 
that  rely  on  concealing  reality — including  the  US  administration.” 

Assange  does  not  recognize  the  limits  that  traditional  publishers  do.  Recently,  he  posted 
military  documents  that  included  the  Social  Security  numbers  of  soldiers,  and  in  the  Bunker  I 
asked  him  if  WikiLeaks’  mission  would  have  been  compromised  if  he  had  redacted  these  small 
bits.  He  said  that  some  leaks  risked  harming  innocent  people — “collateral  damage,  if  you 
will” — but  that  he  could  not  weigh  the  importance  of  every  detail  in  every  document.  Perhaps 
the  Social  Security  numbers  would  one  day  be  important  to  researchers  investigating 
wrongdoing,  he  said;  by  releasing  the  information  he  would  allow  judgment  to  occur  in  the 
open. 

A  year  and  a  half  ago,  WikiLeaks  published  the  results  of  an  Army  test,  conducted  in  2004, 
of  electromagnetic  devices  designed  to  prevent  IEDs  from  being  triggered.  The  document 
revealed  key  aspects  of  how  the  devices  functioned  and  also  showed  that  they  interfered  with 
communication  systems  used  by  soldiers — information  that  an  insurgent  could  exploit.  By  the 
time  WikiLeaks  published  the  study,  the  Army  had  begun  to  deploy  newer  technology,  but 
some  soldiers  were  still  using  the  devices.  I  asked  Assange  if  he  would  refrain  from  releasing 
information  that  he  knew  might  get  someone  killed.  He  said  that  he  had  instituted  a  “harm- 
minimization  policy,”  whereby  people  named  in  certain  documents  were  contacted  before 
publication,  to  warn  them,  but  that  there  were  also  instances  where  the  members  of  WikiLeaks 
might  get  “blood  on  our  hands.” 

One  member  told  me  that  Assange’s  editorial  policy  initially  made  her  uncomfortable,  but 
that  she  has  come  around  to  his  position,  because  she  believes  that  no  one  has  been  unjustly 
harmed.  Of  course,  such  harm  is  not  always  easy  to  measure.  When  Assange  was  looking  for 
board  members,  he  contacted  Steven  Aftergood,  who  runs  an  e-mail  newsletter  for  the 
Federation  of  American  Scientists,  and  who  publishes  sensitive  documents.  Aftergood  declined 
to  participate.  “When  a  technical  record  is  both  sensitive  and  remote  from  a  current  subject  of 
controversy,  my  editorial  inclination  is  to  err  on  the  side  of  caution,”  he  said.  “I  miss  that  kind 
of  questioning  on  their  part.” 

At  the  same  time,  Aftergood  told  me,  the  overclassification  of  information  is  a  problem  of 
increasing  scale — one  that  harms  not  only  citizens,  who  should  be  able  to  have  access  to 
government  records,  but  the  system  of  classification  itself.  When  too  many  secrets  are  kept,  it 
becomes  difficult  to  know  which  ones  are  important.  Had  the  military  released  the  video  from 
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the  Apache  to  Reuters  under  foia,  it  would  probably  not  have  become  a  film  titled  “Collateral 
Murder,”  and  a  public-relations  nightmare. 

Lieutenant  Colonel  Lee  Packnett,  the  spokesperson  for  intelligence  matters  for  the  Army, 
was  deeply  agitated  when  I  called  him.  “We’re  not  going  to  give  validity  to  WikiLeaks,”  he 
said.  “You’re  not  doing  anything  for  the  Army  by  putting  us  in  a  conversation  about  WikiLeaks. 
You  can  talk  to  someone  else.  It’s  not  an  Army  issue.”  As  he  saw  it,  once  “Collateral  Murder” 
had  passed  through  the  news  cycle,  the  broader  counter-intelligence  problem  that  WikiLeaks 
poses  to  the  military  had  disappeared  as  well.  “It  went  away,”  he  said. 


ith  the  release  of  “Collateral  Murder,”  WikiLeaks  received  more  than  two  hundred 


"  "  thousand  dollars  in  donations,  and  on  April  7th  Assange  wrote  on  Twitter,  “New  funding 
model  for  journalism:  try  doing  it  for  a  change.”  Just  this  winter,  he  had  put  the  site  into  a  state 
of  semi-dormancy  because  there  was  not  enough  money  to  run  it,  and  because  its  technical 
engineering  needed  adjusting.  Assange  has  far  more  material  than  he  can  process,  and  he  is 
seeking  specialists  who  can  sift  through  the  chaotic  WikiLeaks  library  and  assign  documents  to 
volunteers  for  analysis.  The  donations  meant  that  WikiLeaks  would  now  be  able  to  pay  some 
volunteers,  and  in  late  May  its  full  archive  went  back  online.  Still,  the  site  remains  a  project  in 
early  development.  Assange  has  been  searching  for  the  right  way  not  only  to  manage  it  but  also 
to  get  readers  interested  in  the  more  arcane  material  there. 

In  2007,  he  published  thousands  of  pages  of  secret  military  information  detailing  a  vast 
number  of  Army  procurements  in  Iraq  and  Afghanistan.  He  and  a  volunteer  spent  weeks 
building  a  searchable  database,  studying  the  Army’s  purchasing  codes,  and  adding  up  the  cost 
of  the  procurements — billions  of  dollars  in  all.  The  database  catalogued  materiel  that  every  unit 
had  ordered:  machine  guns,  Humvees,  cash-counting  machines,  satellite  phones.  Assange  hoped 
that  journalists  would  pore  through  it,  but  barely  any  did.  “I  am  so  angry,”  he  said.  “This  was 
such  a  fucking  fantastic  leak:  the  Army’s  force  structure  of  Afghanistan  and  Iraq,  down  to  the 
last  chair,  and  nothing.” 

WikiLeaks  is  a  finalist  for  a  Knight  Foundation  grant  of  more  than  half  a  million  dollars. 

The  intended  project  would  set  up  a  way  for  sources  to  pass  documents  to  newspaper  reporters 
securely;  WikiLeaks  would  serve  as  a  kind  of  numbered  Swiss  bank  account,  where  information 
could  be  anonymously  exchanged.  (The  system  would  allow  the  source  to  impose  a  deadline  on 
the  reporter,  after  which  the  document  would  automatically  appear  on  WikiLeaks.)  Assange  has 
been  experimenting  with  other  ideas,  too.  On  the  principle  that  people  won’t  regard  something 
as  valuable  unless  they  pay  for  it,  he  has  tried  selling  documents  at  auction  to  news 
organizations;  in  2008,  he  attempted  this  with  seven  thousand  internal  e-mails  from  the  account 
of  a  former  speechwriter  for  Hugo  Chavez.  The  auction  failed.  He  is  thinking  about  setting  up  a 
subscription  service,  where  high-paying  members  would  have  early  access  to  leaks. 
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But  experimenting  with  the  site’s  presentation  and  its  technical  operations  will  not  answer  a 
deeper  question  that  WikiLeaks  must  address:  What  is  it  about?  The  Web  site’s  strengths — its 
near-total  imperviousness  to  lawsuits  and  government  harassment — make  it  an  instrument  for 
good  in  societies  where  the  laws  are  unjust.  But,  unlike  authoritarian  regimes,  democratic 
governments  hold  secrets  largely  because  citizens  agree  that  they  should,  in  order  to  protect 
legitimate  policy.  In  liberal  societies,  the  site’s  strengths  are  its  weaknesses.  Lawsuits,  if  they 
are  fair,  are  a  form  of  deterrence  against  abuse.  Soon  enough,  Assange  must  confront  the 
paradox  of  his  creation:  the  thing  that  he  seems  to  detest  most — power  without  accountability — 
is  encoded  in  the  site’s  DNA,  and  will  only  become  more  pronounced  as  WikiLeaks  evolves 
into  a  real  institution. 

After  the  press  conference  in  Washington,  I  met  Assange  in  New  York,  in  Bryant  Park.  He 
had  brought  his  luggage  with  him,  because  he  was  moving  between  the  apartments  of  friends  of 
friends.  We  sat  near  the  fountain,  and  drank  coffee.  That  week,  Assange  was  scheduled  to  fly  to 
Berkeley,  and  then  to  Italy,  but  back  in  Iceland  the  volcano  was  erupting  again,  and  his  flight  to 
Europe  was  likely  to  change.  He  looked  a  bit  shell-shocked.  “It  was  surprising  to  me  that  we 
were  seen  as  such  an  impartial  arbiter  of  the  truth,  which  may  speak  well  to  what  we  have 
done,”  he  told  me.  But  he  also  said,  “To  be  completely  impartial  is  to  be  an  idiot.  This  would 
mean  that  we  would  have  to  treat  the  dust  in  the  street  the  same  as  the  lives  of  people  who  have 
been  killed.” 

A  number  of  commentators  had  wondered  whether  the  video’s  title  was  manipulative.  “In 
hindsight,  should  we  have  called  it  ‘Permission  to  Engage’  rather  than  ‘Collateral  Murder’?”  he 
said.  “I’m  still  not  sure.”  He  was  annoyed  by  Gates’s  comment  on  the  film:  “He  says,  ‘There  is 
no  before  and  no  after.’  Well,  at  least  there  is  now  a  middle,  which  is  a  vast  improvement.” 
Then  Assange  leaned  forward  and,  in  a  whisper,  began  to  talk  about  a  leak,  code-named  Project 
G,  that  he  is  developing  in  another  secret  location.  He  promised  that  it  would  be  news,  and  I 
saw  in  him  the  same  mixture  of  seriousness  and  amusement,  devilishness  and  intensity  that  he 
had  displayed  in  the  Bunker.  “If  it  feels  a  little  bit  like  we’re  amateurs,  it  is  because  we  are,”  he 
said.  “Everyone  is  an  amateur  in  this  business.”  And  then,  his  coffee  finished,  he  made  his  way 
out  of  the  park  and  into  Times  Square,  disappearing  among  the  masses  of  people  moving  this 
way  and  that.  ♦ 
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U.S.  scrambles  to  contain  WikiLeaks  damage 

Clinton  and  other  officials  shrug  off  the  undiplomatic  assessments  revealed  in  the  diplomatic  cables,  saying  they  won't  affect  long-term 
ties,  even  as  they  promise  to  tighten  security  and  punish  the  culprits. 

November  30,  2010  By  Paul  Richter.  Los  Angeles  Times 

Reporting  from  Washington  —  The  massive  leak  of  secret  diplomatic  cables  sent  a  tremor  from  Washington  through  world  capitals 
Monday,  exposing  deception  and  scheming  that  world  leaders  take  great  pains  to  keep  private  and  complicating  some  of  America's  most 
sensitive  strategic  relations. 

Release  of  the  cables  by  the  WikiLeaks  website  Sunday  shocked  a  culture  built  on  the  expectation  that  candid  discussions  should  remain 
exactly  that  —  amounting,  in  the  words  of  the  Italian  foreign  minister,  to  the  "Sept.  11  of  world  diplomacy." 

Diplomats  and  world  leaders  said  the  revelations  probably  would  make  them  less  forthcoming  in  their  discussions  and  their  reports  back 
home,  a  development  that  could  make  it  more  difficult  to  manage  policy  and  head  off  problems.  There  were  indications  that  the  leak  could 
cause  a  backlash  in  countries  vital  to  U.S.  interests,  such  as  Pakistan  and  Yemen. 

Obama  administration  officials  had  worked  for  days  before  the  documents  were  released  to  limit  the  damage.  Stung  by  the  cables' 
unflattering  views  of  foreign  leaders  and  governments,  they  scrambled  Monday  to  show  that  they  were  properly  safeguarding  their  vast 
stores  of  confidential  information. 

Secretary  of  State  Hillary  Rodham  Clinton,  Atty.  Gen.  Eric  Holder  and  other  officials  appeared  publicly  to  declare  they  were  moving 
aggressively  to  protect  government  secrets  and  punish  those  who  stole  them. 


WikiLeaks:  More  reports  from  around  the  world  on  WikiLeaks'  release  of  the  U.S.  diplomatic  cables. 


Clinton  insisted  that  the  cables  did  not  represent  the  official  U.S.  view.  "Our  official  policy  is  not  set  through  these  messages,  but  here  in 
Washington,"  she  said. 

WikiLeaks  has  released  272  diplomatic  cables  from  a  trove  of  more  than  250,000.  The  remainder  are  to  be  dribbled  out  in  coming  weeks  to 
provide  maximum  impact,  the  website  says.  A  number  of  foreign  diplomats  acknowledged  that  the  release  could  affect  some  of  the  most 
sensitive  ongoing  global  issues  and  relationships. 

The  documents  quote  leaders  privately  denigrating  counterparts  they  refrain  from  criticizing  in  public  —  or  praise  as  trusted  partners. 

The  cables  quoted  Saudi  King  Abdullah  as  saying  Iraqi  Prime  Minister  Nouri  Maliki  had  lied  to  him  and  that  he  would  never  trust  him. 

Iraq's  foreign  minister,  Hoshyar  Zebari,  said  the  cables  could  hurt  the  long-frustrated  efforts  to  form  a  new  government.  "There  is  a  mere 
chance  for  government  formation,  and  it's  poisoned  by  these  reports,"  he  said. 

Egyptian  President  Hosni  Mubarak  is  quoted  as  saying  Iranian  officials  "are  big,  fat  liars.”  The  cables  show  the  concerns  many  Arab 
nations  have  about  Iran's  nuclear  program,  with  a  number  of  leaders  encouraging  the  United  States  to  take  military  action  if  necessary  to 
thwart  it. 

Israeli  Prime  Minister  Benjamin  Netanyahu  told  reporters  that  the  disclosures  would  make  it  harder  for  U.S.  diplomats  to  be  honest  in 
their  assessments  and  would  make  foreign  leaders  more  cautious. 

"It’s  clear  this  will  happen,"  Netanyahu  told  the  Assn,  of  Tel  Aviv  Journalists. 

A  diplomat  from  an  Arab  country  said  that  for  at  least  a  while,  Middle  Eastern  diplomats  "are  likely  to  be  much  more  guarded  in  what  they 
say"  to  U.S.  officials.  "There  will  be  a  trust  issue  now  in  sensitive  conversations  with  Americans." 

The  diplomat,  who  spoke  on  condition  of  anonymity  because  of  the  sensitivity  of  the  subject,  said  the  revelations  about  the  Middle  East 
contained  "no  smoking  gun  "  —  nothing  that  differed  sharply  from  what  people  in  the  region  believe. 

Nevertheless,  "this  brings  it  all  out  in  a  very  public  way,"  he  said,  predicting  that  there  could  be  reaction  in  some  countries  as  the 
disclosures  gradually  are  reported  in  the  Arab  news  media. 

The  cables  may  stir  a  strong  political  reaction  in  Pakistan,  where  much  of  the  public  deeply  distrusts  the  United  States. 

One  cable  said  the  U.S.  government  has  tried  repeatedly  to  persuade  the  Pakistani  government  to  give  some  nuclear  material  to  the  U.S. 
for  safekeeping  because  officials  feared  it  could  fall  into  the  hands  of  dangerous  groups.  Many  Pakistanis  believe  the  United  States  has 
been  plotting  to  seize  Pakistan's  nuclear  arsenal. 
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"Every  Pakistani  nationalist  who  has  railed  against  U.S.  manipulation  of  their  government  can  now  argue  they  have  the  smoking  gun,"  said 
James  Lindsay,  a  senior  National  Security  Council  aide  during  the  Clinton  administration  who  is  now  with  the  Council  on  Foreign 
Relations.  "There  are  a  lot  of  things  we  want  the  Pakistani  government  to  do,  and  they  may  be  jeopardized  by  this  data  dump."  Pakistan's 
leading  English-language  newspaper,  the  Dawn,  carried  a  lead  headline:  "U.S.  trying  to  remove  enriched  Pak  uranium:  WikiLeaks." 

The  cables  may  also  bring  a  sharp  public  reaction  in  Yemen,  a  country  with  a  weak  government  and  a  public  wary  of  cooperation  with  the 
United  States.  Yemen  is  increasingly  becoming  a  source  of  concern  for  U.S.  policymakers.  Militants  there  have  been  the  source  of  two 
thwarted  terrorist  attacks  —  the  effort  to  bring  down  a  passenger  jet  as  it  approached  Detroit  last  Christmas,  and  bombs  placed  last  month 
in  packages  on  two  cargo  planes  bound  for  the  U.S. 

One  of  the  cables  quotes  Yemeni  President  Abdullah  Saleh,  in  a  conversation  with  U.S.  Gen.  David  H.  Petraeus,  offering  to  lie  to  conceal 
U.S.  strikes  against  militants. 

"We'll  continue  saying  the  bombs  are  ours,  not  yours,"  Saleh  is  quoted  as  saying  at  a  meeting  last  January. 

"This  is  obviously  going  to  create  some  political  problems  for  Saleh,"  Lindsay  said.  "The  great  unknown  is  how  stiff  those  problems  will 
be." 

The  cables  also  offered  unflattering  descriptions  of  a  range  of  leaders.  They  referred  to  Russian  Prime  Minister  Vladimir  Putin  as  "the 
alpha  dog,"  assessed  that  German  Chancellor  Angela  Merkel  was  "risk-averse  and  rarely  creative"  and  that  Putin  had  made  Italian  Prime 
Minister  Silvio  Berlusconi  his  "mouthpiece"  in  Europe.  One  cable  said  that  Turkish  Prime  Minister  Recep  Tayyip  Erdogan  was  surrounded 
by  a  "cabal  of  incompetent  advisors." 

Secretary  Clinton  insisted  that  "the  partnerships  that  the  Obama  administration  has  worked  so  hard  to  build  will  withstand  this  challenge." 

She  said  one  foreign  official  laughed  off  the  disclosures,  saying,  "You  should  hear  what  we  say  about  you.” 

paul.richter@latimes.com 

Times  staff  writers  Sergei  L.  Loiko  in  Moscow,  Laura  King  in  Kabul,  Afghanistan,  Edmund  Sanders  in  Jerusalem,  Jeffrey  Fleishman  in 
Cairo,  Alex  Rodriguez  in  Islamabad,  Pakistan,  and  Ken  Dilanian  in  Washington  contributed  to  this  report. 
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Canadian  spy  secrets  exposed  in  WikiLeaks  dump 

COLIN  FREEZE 

The  Globe  and  Mail 

PublishedMonday,  Nov.  29  2010,  5:58  PM  EST 
Last  updatedThursday,  Aug.  23  2012,  4:06  PM  EDT 

Canada's  spies  are  developing  an  intelligence  channel  into  Iran  and  are  "vigorously  harassing" 
Hezbollah  operatives,  but  they  remain  deeply  frustrated  about  their  ability  to  combat  terror, 
according  to  a  revealing  WikiLeaksdisclosure 

[http://cablegate.wikileaks.0rg/cabIe/2008/07/08OTTAWAg18.html]  that  is  sending  Ottawa 
into  damage-control  mode. 

A  document  released  Monday  as  part  of  an  ongoing  dump  of  more  than  250,000  U.S. 
diplomatic  cables  provides  an  extraordinary  glimpse  into  secret  operations  of  the  Canadian 
Security  Intelligence  Service. 

The  cable  also  reveals  how  CSIS  feels  about  Canadian  attitudes.  Former  CSIS  director  Jim  Judd 
went  so  far  as  to  complain  that  judicial  rulings  and  public  naivete  were  paralyzing  his  spies  - 
specifically  lamenting  that  Canadians  were  prone  to  "knee-jerk  anti-Americanism"  and 
"paroxysms  of  moral  outrage." 

Guarded  in  public  and  blunt  in  private,  Mr.  Judd  is  said  to  have  been  scathing  in  his  frank 
assessments.  "Director  Judd  ascribed  an  'Alice  in  Wonderland’  worldview  to  Canadians  and 
their  courts,  whose  judges  have  tied  CSIS  'in  knots,"'  the  cable  said. 

The  report  was  written  in  the  summer  of  2008,  as  Mr.  Judd  sat  down  with  Eliot  Cohen,  a  U.S. 
State  Department  official.  The  Bush  administration  appointee's  entourage  took  notes. 

Fuelling  the  frank  discussion  was  the  fact  that  a  Federal  Court  judge  had  just  ordered  the  release 
of  once-secret  videos  showing  CSIS  agents  interrogating  a  crying  teenaged  terrorism  suspect  - 
Omar  Khadr,  the  Canadian  citizen  still  held  in  the  Guantanamo  Bay  prison  camp. 

At  the  time,  a  series  of  Canadian  judges  were  probing  CSIS  complicity  in  American  actions  that 
may  have  led  to  the  torture  of  terrorism  suspects  -  and  a  growing  legion  of  CSIS  lawyers  were 
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going  to  the  wall  to  protect  U.S.  secrets.  The  irony  is  that  the  spy  service  has  now  been 
blindsided  by  the  release  of  U.S.  documents. 

Intelligence  insiders  on  both  sides  of  the  border  tend  to  see  the  document  dump  as  an  act  by  a 
rogue  soldier  who  they  say  stole  the  information  and  passed  it  along  to  WikiLeaks. 

A  CSIS  spokeswoman  refused  to  comment  on  the  leaks  Monday,  but  knowledgeable  observers 
say  damage  assessment  must  be  conducted  and  quickly.  CSIS  must  now  look  hard  at  assessing 
whether  terrorist  groups  have  learned  too  much  about  its  spy  craft. 

Overall,  the  spy  service  seems  to  feel  it  is  gathering  crucial  intelligence  in  Canada  and  around 
the  world  -  even  if  some  information  is  still  coming  in  murky. 

For  example,  in  2008,  the  agency  was  hearing  chatter  in  Afghanistan  about  a  looming  suicide- 
bomber-led  jailbreak  that  ended  up  freeing  dozens  of  Taliban  captives  in  from  the  Sarpoza 
prison  in  Kandahar.  Mr.  Judd  "commented  that  CSIS  had  seen  Sarpoza  coming,  and  its  link  to 
the  Quetta  [Taliban]Shura  in  Pakistan,  but  could  not  get  a  handle  on  the  timing,"  according  to 
the  cable. 

His  assessment  of  the  Afghanistan  mission  was  more  gloomy  than  the  official  government  line  - 
"due  in  part  to  [President] Karzai's  weak  leadership,  widespread  corruption,  the  lack  of  will  to 
press  ahead  on  counter-narcotics  [and]limited  Afghan  security  force  capability." 

The  cable  reveals  that  CSIS  was  engaged  in  a  tricky  dialogue  with  Iranian  intelligence  about 
Afghanistan  and  other  matters.  Mr.  Judd  seemed  happy  enough  to  have  a  line  in  to  Tehran, 
even  if  he  feared  it  was  playing  a  double  game.  "We  have  not  figured  out  what  they  are  up  to,”  he 
said,  according  to  the  cable. 

Iran's  proxy  militia  -  Lebanon-based  Hezbollah  -  was  said  to  be  present  in  Canada  and  Mr.  Judd 
is  said  to  have  remarked  CSIS  is  "vigorously  harassing"  known  Hezbollah  members. 

Mr.  Judd  apparently  played  down  concerns  about  "homegrown"  al-Qaeda  terrorism  - 
characterizing  it  as  "the  recruitment  of  a  small  number  of  Canadian  'wannabes'  of  Pakistani 
origin  for  mostly  overseas  operations." 

These  and  other  leaks  have  produced  widespread  fears  of  embarrassment,  but  in  Ottawa, 
Foreign  Affairs  Minister  Lawrence  Cannon  insisted  they  won't  harm  Canada's  relations.  "The 
nature  of  the  documents,  as  I  understand  it,  the  content,  is  not  something  to  create  worry,"  he 
said.  "Relations  between  the  United  States  and  Canada  obviously  remain  very  strong." 

More  documents  are  coming  -  according  to  some  indexing  material  already  released,  there  are 
2,276  cables  that  originated  in  Canada,  and  several  hundred  others  that  refer  to  Canada. 
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The  range  of  the  massive  document  dump  extended  to  Canadian  business  interests  as  well.  In 
October  of  2008,  a  newly  appointed  U.S.  ambassador  to  Kyrgyzstan  wrote  a  2,000-word  cable 
to  Washington  detailing  a  bizarre  two-hour  brunch  she'd  had  with  the  Duke  of  York  -  Prince 
Andrew  -  and  group  of  business  leaders  that  included  representatives  from  a  Canadian  mining 
company. 

The  group  discussed  a  Kyrgyz  business  climate  choked  with  "corruption,"  a  place  where 
"nothing  gets  done"  if  the  President's  son  "does  not  get  his  cut,"  according  to  the  cable  written 
by  Tatiana  Gfoeller. 

While  the  cable  did  not  name  the  Canadian  company  specifically,  it  did  note  that  Canadian 
representatives  at  the  meeting  run  "Kumtor  mine.” 

Kumtor  Gold  mine  lies  near  the  Kyrgyz  border  with  China  and  is  operated  by  Toronto-based 
Centerra  Gold.  The  company  could  not  be  reached  at  press  time. 


The  Canadians  apparently  began  the  meeting  with  a  long  explanation  of  the  "travails  of  trying  to 
negotiate  a  revised  mining  concession  that  provides  a  greater  stake  in  Kumtor's  parent  company 
to  the  Kyrgyz  government  in  exchange  for  a  simplified  tax  regime  and  an  expanded  concession." 

Ms.  Gfoeller  went  on  to  detail  some  of  the  business  leaders'  complaints.  She  wrote:  "One 
businessman  said  that  doing  business  here  is  'like  doing  business  in  the  Yukon'  in  the 
nineteenth  century,  i.e.  only  those  willing  to  participate  in  local  corrupt  practices  are  able  to 
make  any  money." 

The  Prince  seemed  amused  by  the  grievances,  saying  "All  of  this  sounds  exactly  like  France." 
With  a  report  from  Patrick  White  and  Campbell  Clark  in  Ottawa 
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November  28.  2010 

Leaked  Cables  Offer  Raw  Look  at  U.S. 
Diplomacy 

By  SCOTT  SHANE  and  ANDREW  W.  LEHREN 

WASHINGTON  —  A  cache  of  a  quarter-million  confidential  American  diplomatic  cables, 
most  of  them  from  the  past  three  years,  provides  an  unprecedented  look  at  back-room 
bargaining  by  embassies  around  the  world,  brutally  candid  views  of  foreign  leaders  and 
frank  assessments  of  nuclear  and  terrorist  threats. 

Some  of  the  cables,  made  available  to  The  New  York  Times  and  several  other  news 
organizations,  were  written  as  recently  as  late  February,  revealing  the  Obama 
administration’s  exchanges  over  crises  and  conflicts.  The  material  was  originally  obtained  by 
WikiLeaks,  an  organization  devoted  to  revealing  secret  documents.  WikiLeaks  posted  220 
cables,  some  redacted  to  protect  diplomatic  sources,  in  the  first  installment  of  the  archive  on 
its  Web  site  on  Sunday. 

The  disclosure  of  the  cables  is  sending  shudders  through  the  diplomatic  establishment,  and 
could  strain  relations  with  some  countries,  influencing  international  affairs  in  ways  that  are 
impossible  to  predict. 

Secretary  of  State  Hillary  Rodham  Clinton  and  American  ambassadors  around  the  world 
have  been  contacting  foreign  officials  in  recent  days  to  alert  them  to  the  expected 
disclosures.  A  statement  from  the  White  House  on  Sunday  said:  “We  condemn  in  the 
strongest  terms  the  unauthorized  disclosure  of  classified  documents  and  sensitive  national 
security  information.” 

The  White  House  said  the  release  of  what  it  called  “stolen  cables”  to  several  publications  was 
a  “reckless  and  dangerous  action”  and  warned  that  some  cables,  if  released  in  full,  could 
disrupt  American  operations  abroad  and  put  the  work  and  even  lives  of  confidential  sources 
of  American  diplomats  at  risk.  The  statement  noted  that  reports  often  include  “candid  and 
often  incomplete  information”  whose  disclosure  could  “deeply  impact  not  only  U.S.  foreign 
policy  interests,  but  those  of  our  allies  and  friends  around  the  world.” 
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The  cables,  a  huge  sampling  of  the  daily  traffic  between  the  State  Department  and  some  270 
embassies  and  consulates,  amount  to  a  secret  chronicle  of  the  United  States’  relations  with 
the  world  in  an  age  of  war  and  terrorism.  Among  their  revelations,  to  be  detailed  in  The 
Times  in  coming  days: 

H  A  dangerous  standoff  with  Pakistan  over  nuclear  fuel:  Since  2007,  the  United  States  has 
mounted  a  highly  secret  effort,  so  far  unsuccessful,  to  remove  from  a  Pakistani  research 
reactor  highly  enriched  uranium  that  American  officials  fear  could  be  diverted  for  use  in  an 
illicit  nuclear  device.  In  May  2009,  Ambassador  Anne  W.  Patterson  reported  that  Pakistan 
was  refusing  to  schedule  a  visit  by  American  technical  experts  because,  as  a  Pakistani  official 
said,  “if  the  local  media  got  word  of  the  fuel  removal,  ‘they  certainly  would  portray  it  as  the 
United  States  taking  Pakistan’s  nuclear  weapons,’  he  argued.” 

U  Thinking  about  an  eventual  collapse  of  North  Korea:  American  and  South  Korean  officials 
have  discussed  the  prospects  for  a  unified  Korea,  should  the  North’s  economic  troubles  and 
political  transition  lead  the  state  to  implode.  The  South  Koreans  even  considered 
commercial  inducements  to  China,  according  to  the  American  ambassador  to  Seoul.  She  told 
Washington  in  February  that  South  Korean  officials  believe  that  the  right  business  deals 
would  “help  salve”  China’s  “concerns  about  living  with  a  reunified  Korea”  that  is  in  a  “benign 
alliance”  with  the  United  States. 

H  Bargaining  to  empty  the  Guantanamo  Bay  prison:  When  American  diplomats  pressed 
other  countries  to  resettle  detainees,  they  became  reluctant  players  in  a  State  Department 
version  of  “Let’s  Make  a  Deal.”  Slovenia  was  told  to  take  a  prisoner  if  it  wanted  to  meet  with 
President  Obama,  while  the  island  nation  of  Kiribati  was  offered  incentives  worth  millions  of 
dollars  to  take  in  Chinese  Muslim  detainees,  cables  from  diplomats  recounted.  The 
Americans,  meanwhile,  suggested  that  accepting  more  prisoners  would  be  “a  low-cost  way 
for  Belgium  to  attain  prominence  in  Europe.” 

It  Suspicions  of  corruption  in  the  Afghan  government:  When  one  of  Afghanistan’s  two  vice 
presidents  visited  the  United  Arab  Emirates  last  year,  local  authorities  working  with  the 
Drug  Enforcement  Administration  discovered  that  he  was  carrying  $52  million  in  cash.  With 
wry  understatement,  a  cable  from  the  American  Embassy  in  Kabul  called  the  money  “a 
significant  amount”  that  the  official,  Ahmed  Zia  Massoud,  “was  ultimately  allowed  to  keep 
without  revealing  the  money’s  origin  or  destination.”  (Mr.  Massoud  denies  taking  any  money 
out  of  Afghanistan.) 

H  A  global  computer  hacking  effort:  China’s  Politburo  directed  the  intrusion  into  Google’s 
computer  systems  in  that  country,  a  Chinese  contact  told  the  American  Embassy  in  Beijing 
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in  January,  one  cable  reported.  The  Google  hacking  was  part  of  a  coordinated  campaign  of 
computer  sabotage  carried  out  by  government  operatives,  private  security  experts  and 
Internet  outlaws  recruited  by  the  Chinese  government.  They  have  broken  into  American 
government  computers  and  those  of  Western  allies,  the  Dalai  Lama  and  American 
businesses  since  2002,  cables  said. 

1  Mixed  records  against  terrorism:  Saudi  donors  remain  the  chief  financiers  of  Sunni 
militant  groups  like  Al  Qaeda,  and  the  tiny  Persian  Gulf  state  of  Qatar,  a  generous  host  to  the 
American  military  for  years,  was  the  “worst  in  the  region”  in  counterterrorism  efforts, 
according  to  a  State  Department  cable  last  December.  Qatar’s  security  service  was  “hesitant 
to  act  against  known  terrorists  out  of  concern  for  appearing  to  be  aligned  with  the  U.S.  and 
provoking  reprisals,”  the  cable  said. 

1  An  intriguing  alliance:  American  diplomats  in  Rome  reported  in  2009  on  what  their  Italian 
contacts  described  as  an  extraordinarily  close  relationship  between  Vladimir  V.  Putin,  the 
Russian  prime  minister,  and  Silvio  Berlusconi,  the  Italian  prime  minister  and  business 
magnate,  including  “lavish  gifts,”  lucrative  energy  contracts  and  a  “shadowy”  Russian- 
speaking  Italian  go-between.  They  wrote  that  Mr.  Berlusconi  “appears  increasingly  to  be  the 
mouthpiece  of  Putin”  in  Europe.  The  diplomats  also  noted  that  while  Mr.  Putin  enjoyed 
supremacy  over  all  other  public  figures  in  Russia,  he  was  undermined  by  an  unmanageable 
bureaucracy  that  often  ignored  his  edicts. 

f  Arms  deliveries  to  militants:  Cables  describe  the  United  States’  failing  struggle  to  prevent 
Syria  from  supplying  arms  to  Hezbollah  in  Lebanon,  which  has  amassed  a  huge  stockpile 
since  its  2006  war  with  Israel.  One  week  after  President  Bashar  al-Assad  promised  a  top 
State  Department  official  that  he  would  not  send  “new”  arms  to  Hezbollah,  the  United  States 
complained  that  it  had  information  that  Syria  was  providing  increasingly  sophisticated 
weapons  to  the  group. 

1  Clashes  with  Europe  over  human  rights:  American  officials  sharply  warned  Germany  in 
2007  not  to  enforce  arrest  warrants  for  Central  Intelligence  Agency  officers  involved  in  a 
bungled  operation  in  which  an  innocent  German  citizen  with  the  same  name  as  a  suspected 
militant  was  mistakenly  kidnapped  and  held  for  months  in  Afghanistan.  A  senior  American 
diplomat  told  a  German  official  “that  our  intention  was  not  to  threaten  Germany,  but  rather 
to  urge  that  the  German  government  weigh  carefully  at  every  step  of  the  way  the 
implications  for  relations  with  the  U.S.” 

The  251,287  cables,  first  acquired  by  WikiLeaks,  were  provided  to  The  Times  by  an 
intermediary  on  the  condition  of  anonymity.  Many  are  unclassified,  and  none  are  marked 
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“top  secret,”  the  government’s  most  secure  communications  status.  But  some  11,000  are 
classified  “secret,”  9,000  are  labeled  “noforn,”  shorthand  for  material  considered  too 
delicate  to  be  shared  with  any  foreign  government,  and  4,000  are  designated  both  secret  and 
noforn. 

Many  more  cables  name  diplomats’  confidential  sources,  from  foreign  legislators  and 
military  officers  to  human  rights  activists  and  journalists,  often  with  a  warning  to 
Washington:  “Please  protect”  or  “Strictly  protect.” 

The  Times,  after  consultations  with  the  State  Department,  has  withheld  from  articles  and 
removed  from  documents  it  is  posting  online  the  names  of  some  people  who  spoke  privately 
to  diplomats  and  might  be  at  risk  if  they  were  publicly  identified.  The  Times  is  also 
withholding  some  passages  or  entire  cables  whose  disclosure  could  compromise  American 
intelligence  efforts.  While  the  White  House  said  it  anticipated  WikiLeaks  would  make  public 
“several  hundred  thousand”  cables  Sunday  night,  the  organization  posted  only  220  released 
and  redacted  by  The  Times  and  several  European  publications. 

The  cables  show  that  nearly  a  decade  after  the  attacks  of  Sept.  11,  2001,  the  dark  shadow  of 
terrorism  still  dominates  the  United  States’  relations  with  the  world.  They  depict  the  Obama 
administration  struggling  to  sort  out  which  Pakistanis  are  trustworthy  partners  against  Al 
Qaeda,  adding  Australians  who  have  disappeared  in  the  Middle  East  to  terrorist  watch  lists, 
and  assessing  whether  a  lurking  rickshaw  driver  in  Lahore,  Pakistan,  was  awaiting  fares  or 
conducting  surveillance  of  the  road  to  the  American  Consulate. 

They  show  officials  managing  relations  with  a  China  on  the  rise  and  a  Russia  retreating  from 
democracy.  They  document  years  of  effort  to  prevent  Iran  from  building  a  nuclear  weapon  — 
and  of  worry  about  a  possible  Israeli  strike  on  Iran  with  the  same  goal. 

Even  when  they  recount  events  that  are  already  known,  the  cables  offer  remarkable  details. 

For  instance,  it  has  been  previously  reported  that  the  Yemeni  government  has  sought  to 
cover  up  the  American  role  in  missile  strikes  against  the  local  branch  of  Al  Qaeda.  But  a 
cable’s  fly-on-the-wall  account  of  a  January  meeting  between  the  Yemeni  president,  Ali 
Abdullah  Saleh,  and  Gen.  David  H.  Petraeus,  then  the  American  commander  in  the  Middle 
East,  is  breathtaking. 

“We’ll  continue  saying  the  bombs  are  ours,  not  yours,”  Mr.  Saleh  said,  according  to  the  cable 
sent  by  the  American  ambassador,  prompting  one  of  Yemen’s  deputy  prime  ministers  to 
“joke  that  he  had  just  ‘lied’  by  telling  Parliament”  that  Yemen  had  carried  out  the  strikes. 
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Mr.  Saleh,  who  at  other  times  resisted  American  counterterrorism  requests,  was  in  a 
lighthearted  mood.  The  authoritarian  ruler  of  a  conservative  Muslim  country,  Mr.  Saleh 
complains  of  smuggling  from  nearby  Djibouti,  but  tells  General  Petraeus  that  his  concerns 
are  drugs  and  weapons,  not  whiskey,  “provided  it’s  good  whiskey.” 

Likewise,  press  reports  detailed  the  unhappiness  of  the  Libyan  leader,  Col.  Muammar  el- 
Qaddafi,  when  he  was  not  permitted  to  set  up  his  tent  in  Manhattan  or  to  visit  ground  zero 
during  a  United  Nations  session  last  year. 

But  the  cables  add  a  touch  of  scandal  and  alarm  to  the  tale.  They  describe  the  volatile  Libyan 
leader  as  rarely  without  the  companionship  of  “his  senior  Ukrainian  nurse,”  described  as  “a 
voluptuous  blonde.”  They  reveal  that  Colonel  Qaddafi  was  so  upset  by  his  reception  in  New 
York  that  he  balked  at  carrying  out  a  promise  to  return  dangerous  enriched  uranium  to 
Russia.  The  American  ambassador  to  Libya  told  Colonel  Qaddafi’s  son  “that  the  Libyan 
government  had  chosen  a  very  dangerous  venue  to  express  its  pique,”  a  cable  reported  to 
Washington. 

The  cables  also  disclose  frank  comments  behind  closed  doors.  Dispatches  from  early  this 
year,  for  instance,  quote  the  aging  monarch  of  Saudi  Arabia,  King  Abdullah,  as  speaking 
scathingly  about  the  leaders  of  Iraq  and  Pakistan. 

Speaking  to  another  Iraqi  official  about  Nuri  Kamal  al-Maliki,  the  Iraqi  prime  minister,  King 
Abdullah  said,  “You  and  Iraq  are  in  my  heart,  but  that  man  is  not.”  The  king  called  President 
Asif  Ali  Zardari  of  Pakistan  the  greatest  obstacle  to  that  country’s  progress.  “When  the  head 
is  rotten,”  he  said,  “it  affects  the  whole  body.” 

The  American  ambassador  to  Eritrea  reported  last  year  that  “Eritrean  officials  are  ignorant 
or  lying”  in  denying  that  they  were  supporting  the  Shabab,  a  militant  Islamist  group  in 
Somalia.  The  cable  then  mused  about  which  seemed  more  likely. 

As  he  left  Zimbabwe  in  2007  after  three  years  as  ambassador,  Christopher  W.  Dell  wrote  a 
sardonic  account  of  Robert  Mugabe,  that  country’s  aging  and  erratic  leader.  The  cable  called 
him  “a  brilliant  tactician”  but  mocked  “his  deep  ignorance  on  economic  issues  (coupled  with 
the  belief  that  his  18  doctorates  give  him  the  authority  to  suspend  the  laws  of  economics).” 

The  possibility  that  a  large  number  of  diplomatic  cables  might  become  public  has  been 
discussed  in  government  and  media  circles  since  May.  That  was  when,  in  an  online  chat,  an 
Army  intelligence  analyst,  Pfc.  Bradley  Manning,  described  having  downloaded  from  a 
military  computer  system  many  classified  documents,  including  “260,000  State  Department 
cables  from  embassies  and  consulates  all  over  the  world.”  In  an  online  discussion  with 
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Adrian  Lamo,  a  computer  hacker,  Private  Manning  said  he  had  delivered  the  cables  and 
other  documents  to  WikiLeaks. 

Mr.  Lamo  reported  Private  Manning’s  disclosures  to  federal  authorities,  and  Private 
Manning  was  arrested.  He  has  been  charged  with  illegally  leaking  classified  information  and 
faces  a  possible  court-martial  and,  if  convicted,  a  lengthy  prison  term. 

In  July  and  October,  The  Times,  the  British  newspaper  The  Guardian  and  the  German 
magazine  Der  Spiegel  published  articles  based  on  documents  about  Afghanistan  and  Iraq. 
Those  collections  were  placed  online  by  WikiLeaks,  with  selective  redactions  of  the  Afghan 
documents  and  much  heavier  redactions  of  the  Iraq  reports. 

Fodder  for  Historians 

Traditionally,  most  diplomatic  cables  remain  secret  for  decades,  providing  fodder  for 
historians  only  when  the  participants  are  long  retired  or  dead.  The  State  Department’s 
unclassified  history  series,  titled  “Foreign  Relations  of  the  United  States,”  has  reached  only 
1976. 

While  an  overwhelming  majority  of  the  quarter-million  cables  provided  to  The  Times  are 
from  the  post-9/11  era,  several  hundred  date  from  1966  to  the  1990s.  Some  show  diplomats 
struggling  to  make  sense  of  major  events  whose  future  course  they  could  not  guess. 

In  a  1979  cable  to  Washington,  Bruce  Laingen,  an  American  diplomat  in  Tehran,  mused  with 
a  knowing  tone  about  the  Iranian  revolution  that  had  just  occurred:  “Perhaps  the  single 
dominant  aspect  of  the  Persian  psyche  is  an  overriding  egoism,”  Mr.  Laingen  wrote,  offering 
tips  on  exploiting  this  psyche  in  negotiations  with  the  new  government.  Less  than  three 
months  later,  Mr.  Laingen  and  his  colleagues  would  be  taken  hostage  by  radical  Iranian 
students,  hurling  the  Carter  administration  into  crisis  and,  perhaps,  demonstrating  the 
hazards  of  diplomatic  hubris. 

In  1989,  an  American  diplomat  in  Panama  City  mulled  over  the  options  open  to  Gen.  Manuel 
Noriega,  the  Panamanian  leader,  who  was  facing  narcotics  charges  in  the  United  States  and 
intense  domestic  and  international  political  pressure  to  step  down.  The  cable  called  General 
Noriega  “a  master  of  survival”;  its  author  appeared  to  have  no  inkling  that  one  week  later, 
the  United  States  would  invade  Panama  to  unseat  General  Noriega  and  arrest  him. 

In  1990,  an  American  diplomat  sent  an  excited  dispatch  from  Cape  Town:  he  had  just 
learned  from  a  lawyer  for  Nelson  Mandela  that  Mr.  Mandela’s  27-year  imprisonment  was  to 
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end.  The  cable  conveys  the  momentous  changes  about  to  begin  for  South  Africa,  even  as  it 
discusses  preparations  for  an  impending  visit  from  the  Rev.  Jesse  L.  Jackson. 

The  voluminous  traffic  of  more  recent  years  —  well  over  half  of  the  quarter-million  cables 
date  from  2007  or  later  —  show  American  officials  struggling  with  events  whose  outcomes 
are  far  from  sure.  To  read  through  them  is  to  become  a  global  voyeur,  immersed  in  the 
jawboning,  inducements  and  penalties  the  United  States  wields  in  trying  to  have  its  way  with 
a  recalcitrant  world. 

In  an  era  of  satellites  and  fiber-optic  links,  the  cable  retains  the  archaic  name  of  an  earlier 
technological  era.  It  has  long  been  the  tool  for  the  secretary  of  state  to  send  orders  to  the 
field  and  for  ambassadors  and  political  officers  to  send  their  analyses  to  Washington. 

The  cables  have  their  own  lexicon:  “codel,”  for  a  Congressional  delegation;  “visas  viper,”  for 
a  report  on  a  person  considered  dangerous;  “demarche,”  an  official  message  to  a  foreign 
government,  often  a  protest  or  warning. 

But  the  drama  in  the  cables  often  comes  from  diplomats’  narratives  of  meetings  with  foreign 
figures,  games  of  diplomatic  poker  in  which  each  side  is  sizing  up  the  other  and  neither  is 
showing  all  its  cards. 

Among  the  most  fascinating  examples  recount  American  officials’  meetings  in  September 
2009  and  February  2010  with  Ahmed  Wali  Karzai,  the  half  brother  of  the  Afghan  president 
and  a  power  broker  in  the  Taliban’s  home  turf  of  Kandahar. 

They  describe  Mr.  Karzai,  “dressed  in  a  crisp  white  shalwar  kameez,”  the  traditional  dress  of 
loose  tunic  and  trousers,  appearing  “nervous,  though  eager  to  express  his  views  on  the 
international  presence  in  Kandahar,”  and  trying  to  win  over  the  Americans  with  nostalgic 
tales  about  his  years  running  a  Chicago  restaurant  near  Wrigley  Field. 

But  in  midnarrative  there  is  a  stark  alert  for  anyone  reading  the  cable  in  Washington:  “Note: 
While  we  must  deal  with  AWK  as  the  head  of  the  Provincial  Council,  he  is  widely  understood 
to  be  corrupt  and  a  narcotics  trafficker.”  (Mr.  Karzai  has  denied  such  charges.)  And  the 
cables  note  statements  by  Mr.  Karzai  that  the  Americans,  informed  by  a  steady  flow  of 
eavesdropping  and  agents’  reports,  believe  to  be  false. 

A  cable  written  after  the  February  meeting  coolly  took  note  of  the  deceit  on  both  sides. 

Mr.  Karzai  “demonstrated  that  he  will  dissemble  when  it  suits  his  needs,”  the  cable  said.  “He 
appears  not  to  understand  the  level  of  our  knowledge  of  his  activities.  We  will  need  to 
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monitor  his  activity  closely,  and  deliver  a  recurring,  transparent  message  to  him”  about  the 
limits  of  American  tolerance. 

Not  All  Business 

Even  in  places  far  from  war  zones  and  international  crises,  where  the  stakes  for  the  United 
States  are  not  as  high,  curious  diplomats  can  turn  out  to  be  accomplished  reporters,  sending 
vivid  dispatches  to  deepen  the  government’s  understanding  of  exotic  places. 

In  a  2006  account,  a  wide-eyed  American  diplomat  describes  the  lavish  wedding  of  a  well- 
connected  couple  in  Dagestan,  in  Russia’s  Caucasus,  where  one  guest  is  the  strongman  who 
runs  the  war-ravaged  Russian  republic  of  Chechnya,  Ramzan  Kadyrov. 

The  diplomat  tells  of  drunken  guests  throwing  $100  bills  at  child  dancers,  and  nighttime 
water-scooter  jaunts  on  the  Caspian  Sea. 

“The  dancers  probably  picked  upwards  of  USD  5000  off  the  cobblestones,”  the  diplomat 
wrote.  The  host  later  tells  him  that  Ramzan  Kadyrov  “had  brought  the  happy  couple  ‘a  five- 
kilo  lump  of  gold’  as  his  wedding  present.” 

“After  the  dancing  and  a  quick  tour  of  the  premises,  Ramzan  and  his  army  drove  off  back  to 
Chechnya,”  the  diplomat  reported  to  Washington.  “We  asked  why  Ramzan  did  not  spend  the 
night  in  Makhachkala,  and  were  told,  ‘Ramzan  never  spends  the  night  anywhere.’  ” 

Scott  Shane  reported  from  Washington,  and  Andrew  W.  Lehren  from  New  York.  Reporting  was 
contributed  by  Jo  Becker,  C.  J.  Chivers  and  James  Glanz  from  New  York;  Eric  Lichtblau,  Michael 
R.  Gordon,  David  E.  Sanger,  Charlie  Savage,  Eric  Schmitt  and  Ginger  Thompson  from 
Washington;  and  Jane  Perlez  from  Islamabad,  Pakistan. 


This  article  has  been  revised  to  reflect  the  following  correction: 

Correction:  December  3,  2010 

An  article  on  Monday  about  classified  State  Department  cables  obtained  by  WikiLeaks,  an 
organization  devoted  to  revealing  secret  documents,  misstated  the  most  recent  year  covered  by  the 
department’s  unclassified  history  series,  titled  “Foreign  Relations  of  the  United  States.”  It  is  1976, 
not  1972. 

The  article  also  referred  incorrectly  to  Ahmed  Zia  Massoud,  an  Afghan  official  who,  a  secret  cable 
reported,  visited  the  United  Arab  Emirates  last  year  carrying  $52  million  in  cash,  described  as  a 
“significant  amount.”  Mr.  Massoud,  who  has  denied  the  report,  was  one  of  Afghanistan’s  two  vice 


http://www.nytimes.eom/2010/l  l/29/world/29cables.html?_r=l&pagewanted-print 


1/10/2013 


WikiLeaks  Archive  —  Cabl 


•^tpcloak  U.S.  Diplomacy  -  NYTimes.conj^^ 


Page  9  of  9 


presidents;  he  was  not  the  lone  vice  president.  And  the  article  also  referred  incorrectly  to  an 
unidentified  Yemeni  official  who,  according  to  another  secret  cable,  had  joked  about  lying  to 
Yemen’s  parliament  by  saying  that  Yemeni  forces,  not  American  forces,  had  carried  out  missile 
strikes  in  Yemen  against  Al  Qaeda  targets.  The  unidentified  official  was  one  of  Yemen’s  two  deputy 
prime  ministers,  not  the  only  one. 
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NEWS 


WikiLeaks  US  embassy  cables:  live 
updates 

Reaction  and  updates  following  the  release  of  more  than  250,000 
classified  US  diplomatic  cables  from  WikiLeaks.  Tomorrow, 
revelations  about  North  Korea  and  the  UK. 

Today's  WkiLeaks  US  embassy  cables  live  updates 


This  page  will  update  automatically  every  minute:  Qn  |  Off 


The  US  embassy  in  London,  one  of  the  many  origin  points  of  the  WikiLeaks  embassy  cables.  Photograph:  Rex 


6.15pm:  It  is,  without  a  doubt,  the  biggest  leak  of  secret  diplomatic  missives  in  the 
history  of  international  relations  -  a  total  of  251,287  cables  from  more  than  250  US 
embassies  and  consulates  around  the  world,  many  of  them  frank,  a  number  of  them 
shocking  and  all  of  them  previously  secret. 

Over  the  coming  days  the  Guardian  will  publish  extracts  from  the  cables,  obtained  by 
the  whistleblowing  website  Wikileaks,  along  with  its  international  partners,  the  New 
York  Times.  Le  Monde.  El  Pais  and  Per  Spiegel. 

Even  today  there's  a  lot  to  read  through  so  here’s  a  brief  precis  of  the  initial  revelations: 

•  The  US  is  engaged  in  a  spying  campaign  against  the  leadership  of  the 
United  Nations.  A  directive  issued  under  Hillary  Clinton's  name  last  year  ordered 
American  diplomats  to  seek  details  about  both  UN  communication  systems  and 
personal  details  for  top  officials. 

•  Saudi  Arabia's  King  Abdullah  has  "frequently"  urged  the  US  to  launch  an 
attack  against  Iran  in  order  to  scupper  Tehran’s  nuclear  ambition. 

•  The  US  has  relentlessly  pressured  other  countries,  including  close  allies  such 
as  Italy  and  France,  to  distance  themselves  from  Iran  and  assist  American  efforts  to 
isolate  Tehran 
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•  There's  plenty  more  to  come,  including  "claims  of  inappropriate  behaviour"  by  a 
British  royal  and  allegations  of  links  between  Russia’s  government  and  organised  crime. 

6.17pm:  This  is,  of  course,  the  latest  in  a  series  of  revelations  published  in  collaboration 
with  Wikileaks,  following  on  from  the  Irao  and  then  Afghanistan  war  logs.  Reaction  has 
already  begun  ahead  of  the  release  of  the  embassy  cables.  In  an  unusual  move,  the  US 
government  has  released  a  letter  from  the  state  department  to  the  Wikileaks  founder, 
Julian  Assange,  warning  that  making  the  files  public  would  poison  international 
relations  and  jeopardise  lives. 

State  department  legal  adviser  Harold  Koh  said  publication  will  "place  at  risk  the  lives  of 
countless  innocent  individuals”  as  well  as  affecting  "on-going  military  operations"  and 
"on-going  cooperation  between  countries”. 

He  wrote: 

They  were  provided  in  violation  of  U.S.  law  and  without  regard  for  the  grave 
consequences  of  this  action. 

David  Cameron  is  among  a  series  of  world  leaders  already  briefed  about  the  likely 
revelations  by  state  department  officials.  UK  newspaper  editors  were  asked  on  Friday  to 
inform  the  government  if  they  planned  to  publish  the  files,  although  the  government  has 
no  plans  to  try  and  formally  suppress  them. 

6.22pm:  The  Foreign  Office  has  already  condemned  the  release  of  the  information.  An 
FCO  spokesman  said: 

We  condemn  any  unauthorised  release  of  this  classified  information,  just  as 
we  condemn  leaks  of  classified  material  in  the  UK.  They  can  damage  national 
security,  are  not  in  the  national  interest  and,  as  the  US  have  said,  may  put 
lives  at  risk.  We  have  a  veiy  strong  relationship  with  the  US  government. 

That  will  continue. 

6.24pm:  In  contrast  to  the  Foreign  Office’s  measured  tone,  Italy's  foreign  minister. 
Franco  Frattini.  has  rather  colourfullv  described  the  embassy  cables  as  "the  September 
11th  of  world  diplomacy”.  Speaking  on  a  visit  to  Qatar,  he  was  quoted  as  saying  that  the 
information  would  "blow  up  the  relationship  of  trust  between  states". 


6.27pm:  Here's  the  cover  of  Der  Spiegel’s  initial  take  of  the  story.  Some  of  the  captions 
attached  to  luminaries  on  the  cover,  taken  from  US  embassy  cables,  include  "Avoids 
risk,  rarely  creative"  (for  Angela  Merkel)  and,  more  intrguingly  still,  "Luxuriant  blonde 
nurse"  (Libya's  Muammar  Gaddafi).  The  English  version  of  their  story  is  here. 

alleged  that  its  website,  which  many  internet  users  had  not  been  able  to  access  over  the 
day,  had  been  deliberately  targeted.  "We  are  currently  under  a  mass  distributed  denial 
of  service  attack,”  it  said  in  a  tweet. 
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6.47pm: 

Mark  Tran  taking  over  from  Peter  Walker.  I'll  be  following  reaction  over  the  next  few 
hours.  Responses  are  coming  in  thick  and  fast.  Here  is  a  statement  from  the  White 
House. 

We  anticipate  the  release  of  what  are  claimed  to  be  several  hundred 
thousand  classified  State  department  cables  on  Sunday  night  that  detail 
private  diplomatic  discussions  with  foreign  governments.  By  its  very  nature, 
field  reporting  to  Washington  is  candid  and  often  incomplete  information. 

It  is  not  an  expression  of  policy,  nor  does  it  always  shape  final  policy 
decisions.  Nevertheless,  these  cables  could  compromise  private  discussions 
with  foreign  governments  and  opposition  leaders,  and  when  the  substance 
of  private  conversations  is  printed  on  the  front  pages  of  newspapers  across 
the  world,  it  can  deeply  impact  not  only  US  foreign  policy  interests,  but 
those  of  our  allies  and  friends  around  the  world.  To  be  clear  -  such 
disclosures  put  at  risk  our  diplomats,  intelligence  professionals,  and  people 
around  the  world  who  come  to  the  United  States  for  assistance  in  promoting 
democracy  and  open  government.  These  documents  also  may  include 
named  individuals  who  in  many  cases  live  and  work  under  oppressive 
regimes  and  who  are  trying  to  create  more  open  and  free  societies.  President 
Obama  supports  responsible,  accountable,  and  open  government  at  home 
and  around  the  world,  but  this  reckless  and  dangerous  action  runs  counter 
to  that  goal.  By  releasing  stolen  and  classified  documents,  Wikileaks  has  put 
at  risk  not  only  the  cause  of  human  rights  but  also  the  lives  and  work  of 
these  individuals.  We  condemn  in  the  strongest  terms  the  unauthorized 
disclosure  of  classified  documents  and  sensitive  national  security 
information. 

6.59pm: 

Clinton  argues  that  the  disclosures  put  at  risk  US  diplomats,  intelligence  professionals 
and  others.  This  is  how  the  New  York  Times  and  the  Guardian  address  the  issue. 

The  Guardian  says:  "There  are  some  cables  the  Guardian  will  not  be  releasing  or 
reporting  owing  to  the  nature  of  sourcing  or  subject  matter.  Our  domestic  libel  laws 
impose  a  special  burden  on  British  publishers." 

The  New  York  Times  says  it  has  taken  similar  precautionary  measures  and  gives  this 
justification  for  publication  of  the  story. 

But  the  more  important  reason  to  publish  these  articles  is  that  the  cables  tell 
the  unvarnished  story  of  how  the  government  makes  its  biggest  decisions, 
the  decisions  that  cost  the  country  most  heavily  in  lives  and  money.  They 
shed  light  on  the  motivations  —  and,  in  some  cases,  duplicity  —  of  allies  on 
the  receiving  end  of  American  courtship  and  foreign  aid.  They  illuminate  the 
diplomacy  surrounding  two  current  wars  and  several  countries,  like 
Pakistan  and  Yemen,  where  American  military  involvement  is  growing.  As 
daunting  as  it  is  to  publish  such  material  over  official  objections,  it  would  be 
presumptuous  to  conclude  that  Americans  have  no  right  to  know  what  is 
being  done  in  their  name. 

7.02pm: 

The  White  House  has  accused  WikiLeaks'  of  "reckless  and  dangerous  action"  and  says 
the  move  endanger  lives  and  risk  hurting  relations  with  friendly  countries. 

7.43pm: 

Here  is  a  summary  of  all  of  today's  stories  from  the  Guardian's  first  day  of  coverage  of 
this  major  story: 
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•  The  US  faces  a  worldwide  diplomatic  crisis.  More  than  250,000  classified  cables  from 
American  embassies  are  leaked,  many  sent  as  recently  as  February. 

•  Saudi  Arabia  puts  pressure  on  the  US  to  attack  Iran.  Other  Arab  allies  have  secretly 
agitated  for  military  action  against  Tehran. 

•  Washington  is  running  a  secret  intelligence  campaign  targeted  at  the  leadership  of  the 
United  Nations,  including  the  secretary  general,  Ban  Ki-moon,  and  the  permanent 
security  council  representatives  from  China,  Russia,  France  and  the  UK. 

.  The  round-the-clock  offensive  by  US  government  officials,  politicians,  diplomats  and 
military  officers  to  curb  Iran's  nuclear  ambitions  and  roll  back  its  advance  across  the 
Middle  East. 

•  Israel  regarded  2010  as  a  "critical  year"  for  tackling  Iran's  alleged  quest  for  nuclear 
weapons  and  has  warned  the  United  States  that  time  is  running  out  to  stop  Iran  from 
acquiring  a  nuclear  bomb. 

•  The  secret  EU  plot  to  boycott  the  inauguration  of  Mahmoud  Ahmadineiad  as  president 
after  the  disputed  Iranian  election  in  2009. 

.  IAEA  officials  denied  blueprints  and  told  by  Iran  that  evidence  of  bomb-grade 
uranium  enrichment  was  forged. 

.  Saudi  Arabia  complains  directly  to  the  Iranian  foreign  minister  of  Iranian  "meddling" 
in  the  Middle  East. 

.  US  accuses  Iran  of  abusing  the  strict  neutrality  of  the  Iranian  Red  Crescent  (IRC) 
society  to  smuggle  intelligence  agents  and  weapons  into  other  countries,  including 
Lebanon. 

•  Britain's  ambassador  to  Iran  gave  the  US  a  private  masterclass  on  how  to  negotiate 


•  How  a  75-year-old  American  of  Iranian  descent  rode  a  1 
range  into  Turkey  after  officials  confiscated  his  passport. 

•  How  the  250.000  US  embassy  cables  were  leaked. 

•  Editor's  note:  publishing  the  cables. 

•  Browse  the  data  base. 


7.45pm: 

The  US  ambassador  to  the  UK,  Louis  Susman,  has  issued  this  tough  statement. 

Releasing  documents  of  this  kind  place  at  risk  the  lives  of  innocent 
individuals  -  from  journalists  to  human  rights  activists  and  bloggers  to 
soldiers  and  diplomats.  It  is  reprehensible  for  any  individual  or  organization 
to  attempt  to  gain  notoriety  at  the  expense  of  people  who  had  every 
expectation  of  privacy  in  sharing  information. 

7.48pm: 

The  Democratic  chairman  of  the  Senate  foreign  relations  committee,  John  Kerry,  rejects 
comparisons  with  the  leak  of  the  Pentagon  papers  during  the  Vietnam  war. 

This  is  not  an  academic  exercise  about  freedom  of  information  and  it  is  not 
akin  to  the  release  of  the  Pentagon  Papers,  which  involved  an  analysis 
aimed  at  saving  American  lives  and  exposing  government  deception. 

Instead,  these  sensitive  cables  contain  candid  assessments  and  analysis  of 
ongoing  matters  and  they  should  remain  confidential  to  protect  the  ability 
of  the  government  to  conduct  lawful  business  with  the  private  candor  that's 
vital  to  effective  diplomacy. 


7-53pm:  •  th 

days.  They  include  a  dangerous  standoff  with  Pakistan  over  nuclear  fuel,  gaming  out  an 
eventual  collapse  of  North  Korea  and  allegations  against  China  of  global  hacking. 
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7.59pm: 

Le  Monde  justifies  its  decision  to  cover  the  classified  cables  by  arguing  that  to  inform 
does  not  mean  to  act  irresponsibly.  Transparency  and  judgment  (Le  Monde  uses  the 
word  discemement)  are  not  incompatible,  the  paper  says,  which  is  what  distinguishes  it 
from  WikiLeaks. 


8.20pm: 

The  Guardian's  editor,  Alan  Rusbridger,  will  be  online  tomorrow  at  4pm  to  take 
questions  on  the  paper's  decision  to  cover  this  story.  Meanwhile,  Guardian  columnist 
Simon  Jenkins  rejects  claims  bv  the  US  and  other  governments  that  the  stories  threaten 
national  security. 


The  revelations  do  not  have  the  startling,  coldblooded  immediacy  of  the 
WikiLeaks  war  logs  from  Iraq  and  Afghanistan,  with  their  astonishing 
insight  into  the  minds  of  fighting  men  seemingly  detached  from  the  ethics  of 
war.  The  disclosures  are  largely  of  analysis  and  high-grade  gossip.  Insofar  as 
they  are  sensational,  it  is  in  showing  the  corruption  and  mendacity  of  those 
in  power,  and  the  mismatch  between  what  they  claim  and  what  they  do... 
Clearly,  it  is  for  governments,  not  journalists,  to  protect  public  secrets.  Were 
there  some  overriding  national  jeopardy  in  revealing  them,  greater  restraint 
might  be  in  order.  There  is  no  such  overriding  jeopardy,  except  from  the 
policies  themselves  as  revealed.  Where  it  is  doing  the  right  thing,  a  great 
power  should  be  robust  against  embarrassment. 


8.32pm: 

US  embassy  officials  in  Berlin  will  have  to  soothe  ruffled  feathers  of  top  German  officials 
if  they  haven't  done  so  already.  Der  Spiegel  highlights  the  negative  American 
assessments  of  the  German  foreign  minister,  Guido  Westerwelle. 


The  secret  reports  describe  him  as  incompetent,  vain  and  critical  of 
America.  The  US  diplomats  report  that  they  face  a  challenge  in  dealing  with 
a  politician  who  is  considered  an  "enigma,”  who  has  little  foreign  policy 
experience  and  "remains  skeptical  about  the  US."  An  embassy  cable  from 
Berlin  from  Sept  22, 2009  describes  Westerwelle  as  having  an  "exuberant 
personality."  That  is  why  he  finds  it  difficult  to  take  a  backseat  when  it 
comes  to  any  matters  of  dispute  with  Chancellor  Angela  Merkel,"  the  cable 
says. 


8.53pm: 

The  Israeli  paper,  Haaretz  focuses  on  the  June  2009  memo.  This  quotes  Israel’s  defence 
minister,  Ehud  Barak,  telling  visiting  American  officials  that  a  strike  on  Iran's  nuclear 
facilities  was  viable  until  the  end  of  2010,  but  after  that  "any  military  solution  would 
result  in  unacceptable  collateral  damage." 

Little  in  the  way  of  reaction  from  Iran,  where  it  has  gone  midnight,  so  far.  Press  TV 
mentions  in  its  breaking  news  strap,  but  that's  it.  The  revelations  about  Iran  do  show 
how  unpopular  Tehran  is  in  the  Arab  world.  It  will  be  interesting  to  see  whether  the 
disclosures  will  prompt  Iran  to  soften  its  image  -  perhaps  launch  a  charm  offensive  -  or 
reinforce  its  hard  line. 


9.03pm: 

Reuters  has  a  round-up  of  some  reaction.  Views  are  mixed,  ranging  from  alarm  to  "it's 
no  big  deal".  Cox,  one  suspects,  has  it  about  right. 

Roger  Cressey,  a  partner  at  Goodharbor  Consulting:  "This  is  pretty  devastating.  The 
essence  of  our  foreign  policy  is  our  ability  to  talk  straight  and  honest  with  our  foreign 
counterparts  and  to  keep  those  conversations  out  of  the  public  domain.  This  massive 
leak  puts  that  most  basic  of  diplomatic  requirements  at  risk  in  the  future.  Think  of 
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relations  with  Saudi  Arabia,  Yemen  and  Afghanistan,  governments  who  we  need  to  work 
with  us  in  defeating  al  Qaida.  Their  performance  has  been  uneven  in  the  past,  for  a 
variety  of  reasons,  but  this  kind  of  leak  will  seriously  hinder  our  ability  to  persuade 
these  governments  to  support  our  counterterrorism  priorities  in  the  future." 

Christopher  Meyer,  the  former  British  ambassador  to  the  US:  "This  won't  restrain 
dips’  (diplomats)  candour.  But  people  will  be  looking  at  the  security  of  electronic 
communication  and  archives.  Paper  would  have  been  impossible  to  steal  in  these 
quantities." 

Professor  Michael  Cox,  associate  fellow,  Chatham  House  thinktank:  "It's  a  great  treasure 
trove  for  historians  and  students  of  international  relations.  It  is  a  sign  that  in  the 
information  age,  it  is  very  difficult  to  keep  anything  secret.  But  as  to  whether  it's  going 
to  cause  the  kind  of  seismic  collapse  of  international  relations  that  governments  have 
been  talking  about,  I  somehow  doubt.  Diplomats  have  always  said  rude  things  about 
each  other  in  private,  and  everyone  has  always  known  that.  Governments  have  a 
tendency  to  try  to  keep  as  much  information  as  possible  secret  or  classified,  whether  it 
really  needs  to  be  or  not.  The  really  secret  information,  I  would  suggest,  is  still  pretty 
safe  and  probably  won't  end  up  on  WikiLeaks. 

9.35pm: 

The  New  York  Times  has  a  revealing  exchange  of  letters  between  various  senior 
government  officials  and  Julian  Assange,  the  founder  of  WikiLeaks.  The  administration 
argues  that  the  leaked  cables  will  endanger  lives  and  national  security.  Assange 
responds  by  saying  that  the  "supposed  risks  are  fanciful"  and  argues  that  the  US  is  more 
concerned  to  "suppress  evidence  of  human  rights  abuses  and  criminal  behaviour". 


9.55pm: 

Somebody  is  happy. 

"Oh  goody  goody  gumdrops.  NINE  DAYS  of  wikileaks  cables  coverage  from  @nytimes 
http://ow.ly/3gvq9,”  tweets  Katherine  Tiedemanntaafpakchannel. 

10.17pm: 

I'm  finishing  now,  but  Matthew  Weaver  will  resume  live  blogging  early  tomorrow 
morning  on  this  story  as  the  world  digests  the  first  batch  of  these  classified  US  cables  - 
250,000  of  them.  There  will  be  more  -  much  more  to  come  -  in  the  next  few  days.  The 
Guardian's  editor,  Alan  Rusbridger,  will  be  responding  to  questions  live  online  at  4pm 
tomorrow.  Thanks  for  all  your  comments. 
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WikiLeaks’s  unveiling  of  secret 
State  Department  cables  exposes 
U.S.  diplomacy 

By  Glenn  Kessler 
Washington  Post  Staff  Writer 
Monday,  November  29,  2010;  12:07  AM 

A  vast  treasure  trove  of  secret  State  Department  cables 
obtained  by  the  Web  site  WikiLeaks  has  exposed  the 
inner  workings  of  U.S.  diplomacy,  as  well  as  bluntly 
candid  assessments  by  American  diplomats,  according 
to  news  organizations  granted  advance  access  to  the 
more  than  250.000  confidential  documents. 

The  documents  suggest  U.S.  diplomats  were  ordered  to  engage  in  low-level  spying  by  obtaining  foreign 
diplomats'  personal  information,  such  as  frequent-flier  and  credit  card  numbers,  presumably  to  better 
track  their  movements. 

The  cables  also  expose  the  sensitive  diplomacy  involved  in  winning  sanctions  against  Iran;  U.S. 
officials'  attempts  to  remove  highly  enriched  uranium  from  Pakistan;  and  new  information  on  how  North 
Korea  is  believed  to  have  aided  Tehran's  weaponry  program,  giving  it  advanced  missiles  that  could 
allow  it  to  strike  Moscow  and  major  Western  European  cities. 

Many  of  the  insights  gleaned  from  the  documents  are  not  surprising  by  themselves.  Newspapers,  for 
instance,  have  long  reported  that  Arab  nations  are  privately  much  more  concerned  about  Iran's  nuclear 
program  than  they  admit  publicly,  and  the  cables  document  such  concerns. 

Still,  such  analysis  rarely  has  the  imprimatur  of  a  U.S.  government  document,  and  the  cables  quote  Arab 
officials  by  name  expressing  concerns  they  have  not  expressed  in  public. 

One  cable  asserts  that  King  Abdullah  of  Saudi  Arabia  repeatedly  asked  the  United  States  to  "cut  off  the 
head  of  the  snake"-  presumably  meaning  to  attack  Iran's  nuclear  program  -  while  there  was  still  time. 
Another  quotes  a  senior  Saudi  official  as  warning  that  if  Iran  is  not  stopped,  gulf  Arab  states  would 
develop  their  own  nuclear  weapons. 

Even  when  the  documents  merely  confirm  foreigners’  suspicions,  they  could  be  embarrassing  for  the 
Obama  administration.  In  cables  drafted  by  U.S.  diplomats,  Russian  Prime  Minister  Vladimir  Putin  is 
described  as  an  "alpha-dog,"  Afghan  President  Hamid  Karzai  is  "driven  by  paranoia,"  and  German 
Chancellor  Angela  Merkel  allegedly  "avoids  risk  and  is  rarely  creative." 

Libyan  leader  Moammar  Gaddafi  is  accompanied  everywhere  by  a  "voluptuous  blonde"  Ukrainian 
nurse.  Silvio  Berlusconi,  the  Italian  prime  minister,  "appears  increasingly  to  be  the  mouthpiece  of  Putin" 
in  Europe  after  receiving  "lavish  gifts"  and  lucrative  energy  contracts  and  the  involvement  of  a 
"shadowy,"  Russian-speaking  Italian  intermediary. 

The  documents  reveal  how  U.S.  embassies  have  relied  on  foreign  government  officials  for  insight  into 
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policy.  The  German  magazine  Per  Spiegel  reported  that  Defense  Minister  Karl-Theodor  zu  Guttenberg 
"tattled  on  his  colleague,"  German  Foreign  Minister  Guido  Westerwelle,  "telling  the  U.S.  ambassador 
that  Westerwelle  was  the  real  barrier  to  the  Americans'  request  for  an  increase  in  the  number  of  German 
troops  in  Afghanistan." 

WikiLeaks  granted  advance  access  to  a  number  of  news  organizations,  including  Der  Spiegel,  the  New 
York  Times,  the  Guardian  newspaper  in  Britain,  El  Pais  in  Spain  and  Le  Monde  in  France.  Those  outlets 
began  publishing  reports  on  the  cables  on  their  Web  sites  Sunday  afternoon. 

While  most  of  the  cables  appear  to  have  been  drafted  over  the  past  several  years  -  including  some  as 
recently  as  February  -  others  reach  as  far  back  as  1966. 

Some  of  the  cables,  according  to  the  Times,  disclosed  information  long  rumored  but  never  confirmed: 
U.S.  diplomats  offered  various  countries  incentives,  such  as  a  meeting  with  President  Obama  or  even 
millions  of  dollars,  in  exchange  for  accepting  detainees  from  the  Guantanamo  Bay  prison.  China's 
Politburo  directed  the  intrusion  into  Google's  computer  systems  in  that  country.  U.S.  and  South  Korean 
diplomats  have  discussed  how  to  handle  the  potential  collapse  of  North  Korea. 

U.S.  reaction 

The  Obama  administration  had  dispatched  envoys  around  the  world  to  warn  foreign  governments  that 
the  pending  release  of  the  information  could  be  damaging  to  relations,  with  Secretary  of  State  Hillary 
Rodham  Clinton  personally  calling  a  number  of  her  counterparts. 

Diplomats  fear  that  the  disclosure  of  the  cables  -  many  of  which  were  not  intended  to  be  declassified  for 
20  years  or  more  -  will  chill  unvarnished  conversations  with  foreign  governments. 

"By  its  very  nature,  field  reporting  to  Washington  is  candid  and  often  incomplete  information,"  White 
House  press  secretary  Robert  Gibbs  said  in  a  statement.  "It  is  not  an  expression  of  policy,  nor  does  it 
always  shape  final  policy  decisions." 

"Nevertheless,"  he  added,  "these  cables  could  compromise  private  discussions  with  foreign  governments 
and  opposition  leaders,  and  when  the  substance  of  private  conversations  is  printed  on  the  front  pages  of 
newspapers  across  the  world,  it  can  deeply  impact  not  only  US  foreign  policy  interests,  but  those  of  our 
allies  and  friends  around  the  world." 

WikiLeaks  posted  a  limited  number  of  the  cables  on  a  Web  site,  cablegate.wikileaks.org.  It  said  it 
planned  to  release  more  than  a  quarter-million  documents  in  stages  over  the  next  few  months.  The  files 
are  classified  at  various  levels,  with  133,887  marked  unclassified,  101,748  marked  confidential  and 
15,652  marked  secret,  according  to  the  site. 

Although  WikiLeaks  has  not  disclosed  the  source  of  the  materials,  suspicion  has  centered  on  Pfc. 
Bradley  Manning.  23,  an  Army  intelligence  analyst  now  in  military  custody. 

The  military  arrested  Manning  this  year,  charging  him  with  the  downloading  and  transfer  of  classified 
material. 

WikiLeaks  was  founded  in  2006  by  a  former  computer  hacker,  Julian  Assange,  and  has  released  two 
other  major  tranches  of  secret  U.S.  documents  -  one  about  the  war  in  Afghanistan,  the  other  about  the 
war  in  Iraq. 
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The  organization  has  come  under  stress  since  then,  with  several  members  quitting  after  citing 
differences  with  Assange  and  the  direction  of  the  group.  Additionally,  Assange  is  facing  allegations  in 
Sweden  of  rape  and  sexual  harassment,  which  he  has  denied,  saying  the  charges  are  part  of  a  U.S.- 
orchestrated  smear  campaign. 

On  Sunday,  lawmakers  from  both  parties  condemned  WikiLeaks's  distribution  of  the  cables.  Sen.  John 
F.  Kerry  (D-Mass.),  chairman  of  the  Senate  Foreign  Relations  Committee,  denounced  what  he  called  "a 
reckless  action  which  jeopardizes  lives  by  exposing  raw,  contemporaneous  intelligence."  He  said  that 
such  information  "should  remain  confidential  to  protect  the  ability  of  the  government  to  conduct  lawful 
business  with  the  private  candor  that's  vital  to  effective  diplomacy." 

'Enormous'  harm 

Jeffrey  H.  Smith,  a  former  CIA  general  counsel,  condemned  WikiLeaks's  dissemination  of  documents 
and  echoed  calls  for  Assange's  prosecution. 

"It  just  makes  my  blood  boil,"  Smith  said.  "The  harm  it's  going  to  do  is  just  enormous.  These  are 
confidential  discussions  among  some  of  our  best  allies." 

He  cited  a  discussion,  contained  in  one  of  the  cables,  between  Yemeni  President  Ali  Abdullah  Saleh  and 
Gen.  David  H.  Petraeus  in  which  Saleh  indicates  he  will  cover  up  the  U.S.  role  in  missile  strikes  against 
al-Qaeda's  affiliate  in  Yemen.  "We'll  continue  saying  the  bombs  are  ours,  not  yours,"  Saleh  tells 
Petraeus. 

"What's  that  going  to  do  to  our  ability  to  have  him  help  us  in  Yemen?"  Smith  said. 

Perhaps  the  most  damaging  revelation  was  the  fact  that  diplomats  had  been  ordered  in  recent  years  to 
expand  their  information  collection  from  political  reporting  to  include  personal  information  on  foreign 
dignitaries. 

U.S.  officials  disputed  suggestions  that  American  diplomats  were  asked  to  spy  under  the  instructions 
provided  in  the  cables,  which  were  signed  -  as  all  cables  from  headquarters  are  -  by  the  secretary  of 
state,  in  these  cases  either  Condoleezza  Rice  or  Clinton.  The  cables  were  sent  to  embassies  in  the  Middle 
East,  Eastern  Europe  and  Latin  America  and  the  U.S.  mission  to  the  United  Nations. 

"Our  diplomats  are  just  that,  diplomats.  They  represent  our  country  around  the  world  and  engage  openly 
and  transparently  with  representatives  of  foreign  governments  and  civil  society,"  said  State  Department 
spokesman  P.J.  Crowley.  "Through  this  process,  they  collect  information  that  shapes  our  policies  and 
actions.  This  is  what  diplomats,  from  our  country  and  other  countries,  have  done  for  hundreds  of  years." 

A  senior  U.S.  intelligence  officer,  speaking  on  the  condition  of  anonymity  because  he  was  not 
authorized  to  be  identified,  said:  "No  one  should  think  of  American  diplomats  as  spies.  But  our 
diplomats  do,  in  fact,  help  add  to  our  country's  body  of  knowledge  on  a  wide  range  of  important  issues. 
That's  logical  and  entirely  appropriate,  and  they  do  so  in  strict  accord  with  American  law." 

Staff  writer  Ellen  Nakashima  and  staff  researcher  Julie  Tate  contributed  to  this  report. 

View  all  comments  that  have  been  posted  about  this  article. 
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Clinton:  WikiLeaks’  Release  Attacks  International  Community 

By  Jim  Caramon*  and  Lraa  Dame! 

American  Forces  Press  Service 

WASHINGTON.  Nov  29,  2010- The  WikiLeaks  release  ot  classified  Siete  Department  documents  over  the 
weekend  constitutes  an  attack  not  only  on  America,  but  also  on  the  international  community,  as  diplomats 
around  the  globe  try  to  solve  the  world's  most  complex  problems.  Secretary  of  State  Hillary  Rodiam  Clinton  said 
today. 

Onion  said  the  publication  'puls  people's  lives  in  danger,  threatens  our  national  security  and  underminae  our 
efforts  to  work  with  other  countries  to  solve  shared  problems.' 


U  S.  diplomats  focus  on  advancing  American  naticna!  interests,  Clinton  noted,  and  work  with  representatives 
around  the  world  to  handle  everything  tram  economic  issues  and  recovery  to  stopping  the  spread  of  weapons  of 

'So  let's  be  dear.  This  disclosure  is  not  just  an  attack  on  America's  foreign -policy  interests.’  she  said.  'It  is  an 
attack  on  the  international  community,  the  alliances  and  partnerships,  the  conversations  and  negotiations  that 
safeguard  global  secuity  and  advance  economic  prosperity.' 


The  United  States  regrets  the  disclosure  of  any  information  that  was  intended  to  be  confidential,  including  private 
discussions  between  counterparts  or  diplomats'  personal  assessments  and  observations,  she  added. 

Cknscin  stressed  that  U  S.  official  foreign  policy  it  not  set  through  these  messages,  but  in  Washington. 


1  our  actions  around  the  world,'  she 


Thu  is  the  third  set  of  documents  WkLeaks  has  released.  The  frit  set  was  military  reports  from  Afghanistan, 
and  the  second  release  was  miSUty  documents  from  Iraq  Officials  of  the  website  have  said  they  win  release 
mere  classified  documents  in  the  future. 


Meanwhile,  the  U  S.  government  is  taking  aggressive  steps  to  hold  re 


■I  have  directed  that  specific  actions  be  taken  at  the  State  Department,  in  addition  to  new  security  safeguards  at 
the  Department  of  Defense  and  elsewhere,  to  protect  State  Department  information  so  that  this  kind  of  breach 
cannot  and  does  not  ever  happen  again.'  Clinton  said. 

Defense  Secretary  Robert  M.  Gates  ordered  two  reviews  of  information  and  intelligence  sharing  in  August.  The 
reviews  caUed  on  DOD  systems  offrciNs  to  disable  al  'write'  cap*i«ty  for  removable  media  on  classified 
computers  to  mitigate  the  risks  of  personnel  moving  dassffied  data  to  unclassified  syrlems.  He  also  directed 
DOD  organizations  lo  have  a  limited  number  of  systems  authorized  to  move  data  from  classified  to  unclassified 
systems,  and  to  Implement  two-person  handling  rules  for  moving  data  from  classified  to  unclassified  sysfems 

More  than  60  percent  of  000's  classified  net  is  now  using  a  host-based  security  system  -  an  ejtomated  way  of 
controlling  the  computer  system  with  a  capability  of  monitoring  unusual  data  access  or  usage.  The  department  is 
speedrig  deployment  to  the  rest  ol  the  classified  system,  officials  said. 

m  addition,  the  department  is  conducting  security  oversight  Inspections  in  forward-deployed  areas,  undertaking 
vulnerable  assessments  of  DOD  networks,  and  improving  awaraness  and  compliance  with  information 


U.S.  Central  Command,  for  example,  has  increased  insider  threat  training  for  its  intelligence  professionals  aid 
has  started  multidiscipline  training  to r  traditional  security,  law  enforcement  and  information  assurance  personnel 

Centcom  also  has  established  insider-threat  working  groups  to  address  the  WkrLeaks  incident  and  prevent 


■Previously,  oversight  was  done  by  human s  and,  dearly,  there  were  failures  there."  Marine  Corps  Col.  Dave 
lapan,  a  Pentagon  spokesman,  told  reporters  today. 

While  there  are  some  valid  reasons'  to  remove  large  amounts  of  information  from  classified  computers.  Lapan 
sard,  officials  are  putting  obstacles  in  place  to  mitigate  the  leaking  of  such  information.  'It  will  be  monitored  much 

In  making  the  changes,  defense  officials  are  working  toward  Gates'  call  for  a  balance  between  seoaity  and 
procedures  and  technical  systems,  not  who  obtains  clearances. 


Lapan  also  addressed  the  vulnerability  of  the  DOD  system  to  future  leaks  of  dassifiad  information.  'I  wouldn't 
say '« is  vulnerable,'  ha  said,  'but  I  can't  say  it  won't  ever  happen  again.  There  are  safeguards  in  place,  but  rs 
up  to  individuals  to  follow  them  ' 


The  WikiLeaks  postings  have  caused  a  chilling  effect  on  who  may  cooperate  with  government  officials  in  the 
future,  Lapan  said.  Defense  officials  know  that  WikiLeaks  still  has  some  15.000  sensitive  documents  related  to 
the  war  in  Afghanistan  that  they  have  yet  to  release,  he  sad. 


Officials  Condemn  Leaks.  Detail  Prevention  Effort; 


COMMENTS 

The  opinions  expressed  in  the  Mowing  comments  do  not  necessarily  Meet  those  of  the  U.S.  Deportment  of 
Defense. 
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U.S.  DEPARTMENT  Oh  STATE 


Foreign  Terrorist  Organizations 


BUREAU  OF  COUNTERTERRORISM 

Foreign  Terrorist  Organizations  (FTOs)  are  foreign  organizations  that  are  designated  by  me  Secretary  of  State  in  accordance  with  section  21 9  of  the  Immigration 
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5/23/2011  Army  of  Islam  (AOI) 


ah  Anshorut  T auhrd  (JAT) 


Abdallah  Azzam  Brigade!  (AAB) 


Delisted  Foreign  Terrorist  Organizations 


10/8/1999  Manuel 


:ront  tor  (he  Liberation  ot  Palestine  -I 


a  Palriolic  From  Dissidents 


Japanese  Red  Army 


Armed  Islamic  Group  (GIA) 


Mujahedin-e  Khak)  Organization  (MEK) 


The  Bureau  ot  Counterterrorism  in  the  Stale  Department  (S/CT)  continually  monitors  the  activities  ot  terrorist  groups  active  around  tin 
I  reviewing  potential  targets.  S/CT  looks  not  only  at  the  actual  terrorist  attacks  that  a  ( 
in  planning  and  preparations  tor  possible  future  acts  of  terrorism  or  retains  the  capability  and  intent  to  carry  out  su 


Designation 

Once  a  target  is  identified.  S/CT  prepares  a  detailed  "administrative  record."  which  is  a  compilation  ot  information,  typically  including  both  dassilied  and  open 
sources  information,  demonstrating  that  the  statutory  criteria  for  designation  have  been  satisfied.  If  the  Secretary  ot  State,  in  consultation  with  the  Attorney  General 
and  the  Secretary  ot  the  Treasury,  deddes  to  make  the  designation.  Congress  Is  notified  of  the  Secretary's  intent  to  designate  the  organization  and  given  seven 
days  to  review  the  designation,  as  the  I NA  requires.  Upon  the  expiration  ot  the  seven-day  waiting  period  and  in  the  absence  ot  Congressional  action  to  block  the 
designation,  notice  of  the  designation  is  published  In  Ihe  Federal  Register,  at  which  point  the  designation  takes  effect.  By  law  an  organization  designated  as  an  FTO 
may  saak  judtdd  review  of  the  designation  In  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  not  taler  man  30  days  afler  tho  designation  is 
published  In  the  Ftdanl  Register. 

Until  recently  the  INA  provided  lhat  FTOs  must  be  redesignated  every  2  years  ot  the  designation  would  lapse.  Under  the  Intelligence  Reform  and  Terrorism 
Prevention  Ad  of  2004  (IRTPA).  however,  the  redesignatlon  requirement  was  replaced  by  certain  review  and  revocation  procedures.  IRTPA  provides  that  an  FTO 
may  fle  a  petition  for  revocation  2  years  alter  its  designation  date  <or  in  the  case  of  redesignated  FTOs.  its  most  recent  redesignation  date)  or  2  years  after  the 
determination  date  on  its  most  recent  petition  tor  revocation.  In  order  to  provide  a  basis  tor  revocation,  me  petitioning  FTO  rrxist  provide  evidence  that  me 
circumstances  terming  the  basis  tor  the  designation  are  sufficiently  different  as  to  warrant  revocation.  If  no  such  review  has  been  conducted  during  a  5  year  penod 
with  respect  to  a  designation,  then  the  Secretary  ot  State  is  required  to  review  the  designation  to  determine  whether  revocation  would  be  appropriate.  In  addition, 
the  Secrewy  ot  State  may  at  any  time  revoke  a  designation  upon  a  finding  that  the  circumstances  forming  the  basis  for  the  designation  have  changed  in  such  a 
manner  as  to  wanant  revocation,  or  mat  the  national  security  ot  the  United  States  warrants  a  revocation  The  same  procedural  requirements  apply  to  revocations 
made  by  the  Secretary  of  State  as  apply  to  designations  A  designation  may  be  revoked  by  an  Act  ot  Congress,  or  set  aside  by  a  Court  order 

Legal  Criteria  for  Designation  under  Section  219  of  the  INA  as  amended 
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1.  It  must  Be  a  foreign  organization. 

2.  The  organization  must  engage  in  terrorist  activity,  as  da 
140<dX2)  of  the  Foreign  Relations  Authorization  Act,  Fi< 
terrorist  activity  or  terrorism. 

3.  The  organization's  terrorist  activity  or  terrorism  must  the 


en  the  security  of  U  S.  tu 


Legal  Ramifications  of  Designation 

1 .  It  is  unlawful  for  a  person  in  the  United  States  or  subject  to  the  jurisdiction  of  the  United  States  to  Knowingly  provide  -material  support  or  resources"  to  a 
designated  FTO.  (The  term  -material  support  or  resources"  is  defined  in  18  U.S.C.  5  2339A(b)(1 )  as  •  any  property,  tangible  or  intangible,  or  service,  including 
currency  or  monetary  instruments  or  financial  securttles,  financial  services,  lodging,  training,  expert  advice  or  assistance,  safehouses.  false  documentation  or 
identification,  communications  equipment,  facilities,  weapons,  lethal  substances,  explosives,  personnel  (1  or  more  individuals  who  maybe  or  include  oneself), 
art  transportation,  except  medicine  or  religious  materials.- 18  U.S.C.  §  2339A(b)(2)  provides  that  for  these  purposes  "the  term  training'  means  nstrucbon  or 
teaching  designed  to  Impart  a  specific  skill,  as  opposed  to  general  knowledge.- 18  U.S.C.  §  2339A(b)(3)  firther  provides  lhat  for  these  purposes  the  term 
expert  advice  or  assistance'  means  advice  or  assistance  derived  from  scientific,  technical  or  other  specialized  knowledge  " 

2.  Representatives  and  members  of  a  designated  FTO.  if  they  are  aliens,  are  inadmissible  to  and,  «i  certain  drcumstances.  removable  from  the  United  States 
(see8U.S.C.»  1182(a)(3KB)(i)(IVHV),  1227  (a)(1XA». 

3.  Any  U  S.  financial  institution  that  becomes  aware  that  It  has  possession  ot  or  control  over  funds  in  which  a  designated  FTO  or  its  agent  has  an  interest  must 
retain  possession  of  or  control  over  the  funds  and  report  the  funds  to  the  Office  of  Foreign  Assets  Control  of  the  U  S  Department  of  the  Treasury 

Other  Effects  of  Designation 


1  Supports  our  efforts  to  curb  terrorism  financing  and  to  encourage  other  nations  to  do  the  same. 

2.  Stigmatizes  and  Isolates  designated  terrorist  organizations  internationally 

3.  Deters  donations  or  contributions  to  and  economic  transactions  with  named  organizations. 

4  Heightens  public  awareness  and  knowledge  of  leironst  organizations. 

5.  Signals  to  other  governments  our  concern  about  named  organizations 

Revocations  of  Foreign  Terrorist  Organizations 

The  Immigration  and  Nationality  Act  sets  out  three  possible  basis  for  revoking  a  Foreign  Terrorist  Organization  designation: 

I  The  Secretay  of  State  must  revoke  a  designation  if  the  Secretary  finds  that  the  circumstances  that  were  the  basis  of  the  designation  have  edianged  in  such  a 
manner  as  to  wanant  a  revocation: 

2.  The  Secretary  of  State  must  revoke  a  designation  If  the  Secretary  finds  that  the  national  security  efi  the  United  States  warrants  a  revocation; 

3.  The  Secretary  of  State  may  revoke  a  designation  at  any  time. 

Any  revocation  shall  take  effect  on  the  date  specified  In  the  revocation  or  upon  publication  in  the  Federal  Register  if  no  effective  dale  is  specified.  The  revocation  d 
a  designation  shall  not  affect  any  action  or  proceeding  based  on  conduct  committed  prior  to  the  effective  date  d  such  revocation. 
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Defining  the  Enemy 
Defeetlng  the  Terrorist  Enemy 

Defeating  the  Teirortet  Enemy:  Attack  All  Levela  of  the  Threat  Complex  Slmultaneoualy 
Conditions  that  Terrorists  Exploit 
Regional  Dimension  of  the  Problem 
The  Regional  Strategic  Initiative  (RSI) 

Key  Concepts  Underpinning  the  Regional  Strategic  Initiative 

Defining  the  Enemy 

T  errorist  networks  currently  pose  the  greatest  national  security  threat  to  the  United  Slates.  The  greatest  threat  and  those  most  wanted  for  terrorism  come  from  the  al-Qaida  (AQ) 
network,  which  includes  a  core  al-Qaida  organization  and  numerous  confederated  extremist  groups. 

The  al-Qaida  network  has  many  of  the  characteristics  of  a  "globalized  insurgency"  and  employs  subversion,  sabotage,  open  warfare  and,  of  couse.  terrorism.  It  seeks  weapons  of 
mass  destruction  or  other  means  to  inflict  massive  damage  on  the  United  States,  our  allies  and  interests,  and  the  broader  international  system.  AQ  aims  to  overthrow  the  existing 
world  order  and  replace  It  with  a  reactionary,  authoritarian,  transnational  entity.  This  threat  will  be  sustained  over  a  protracted  period  (decades  not  years)  and  will  require  a  global 
response  executed  regionally,  nationally,  and  locally. 

Defeating  the  Terrorist  Enemy 

Links  between  global,  regional  &  local  actors  allow  extremists  to  aggregate  local  complaints  into  ideological  grievance  and  local  actions  into  strategic  impact.  Breaking  links  hastens 
the  isolation  and  fragmentation  of  extremist  groups,  and  contributes  to  reducing  the  threat  over  time  -  ultimately  marginalizing  terrorists  who  can  then  be  dealt  with  by  local 
governments. 

Defeating  the  Terrorist  Enemy:  Attack  All  Levels  of  the  Threat  Complex  Simultaneously 

The  "enemy"  comprises  a  three-fold  threat  complex: 

•  Leaders  -  Global  Actors,  including  al-Qaida  and  associated  networks,  which  provide  leadership,  resources,  inspiration  and  guidance  to  extremists. 

•  Safe  Havens  -  Space  that  provide  a  secure  base  for  extremist  action,  including: 

•  Physical  space  -  faiied/Tailing  states,  under-governed  areas  and  sponsors  who  provide  safe  areas  where  terrorists  train  and  organtze.  Many  safe  hevens  sit  astride 
international  borders,  demanding  a  regional,  rather  than  solely  national  response. 

•  Cyber  space-  electro-magnetic  and  intemet-besed  means  for  communication,  planning,  resource  transfer  and  intelligence  collection.  These  means  allow  terrorists  to 
organize,  communicate,  spread  propaganda  and  transfer  money. 

•  Ideological  apace  -  belief  systems,  ideas  and  cultural  norms  that  enhance  the  enemy's  freedom  of  action.  These  induda  ethnic  identities,  religious  attitudes  and  political 

•  Underlying  conditions  -  Local  groups,  grievances,  communal  conflicts  and  societal  structures  that  provide  fertile  soil  in  which  extremism  flourishes,  and  provide  the  Tuer  the 
the  enemy  exploits.  Many  of  these  grievances  and  conflicts  are  pre-existing  and  resolving  them  is  a  related  but  separate  issue  to  combating  terrorism,  per  se. 

"The  key  factors  that  spawned  international  terrorism  show  no  signs  of  abating  over  the  next  15  years. ...  Lagging  economies,  ethnic  affiliations,  intense  religious  convictions,  and 

extent  conflicts  actually  occur.  Those  states  unable  both  to  satisfy  the  expectations  of  their  peoples  and  to  resolve  or  queil  conflicting  demands  among  them  are  likely  to  encounter 
the  most  severe  and  most  frequent  outbreaks  of  violence."  [National  Intelligence  Council.  Mapping  die  Global  Futon.  December  2004  ] 

Regional  Dimension  of  the  Problem 

There  are  at  least  six  regional  safe  havens  wortd-wide.  spanning  more  than  27  countries  on  four  continents.  Because  terrorist  safe  havens  tend  to  cross  national  boundaries, 
addressing  them  effectively  demands  a  multi-national  effort  by  partner  nations  and  a  regional  approach  by  the  U.S.  Government  Counterterrorism  Team.  Regional  terrorist 
groups  operate  in  theaters  spanning  several  countries,  exploiting  local  grievances  to  further  global  ends.  Except  for  the  Department  of  Defense,  the  U.  S.  Government  has,  in  the 
past,  organized  its  counterterrorism  efforts  through  bilateral  country  teams  Such  an  orientation  has  had  the  potential  to  create  stovepipes,  lack  of  focus,  and  loopholes  that  terrortsu 

To  maximize  the  impact  of  U.S.  Government  counterterrorism  efforts,  the  Bureau  of  Counterterrorism  (CT)  has  initiated  the  Regional  Security  Initiative,  a  series  of  regionally-based, 
interagency,  strategy  planning  activities,  hosted  by  U.S.  Embassies. 

The  Regional  Strategic  Initiative  (RSI) 

The  Regional  Strategic  Initiative  seeks  io  create  a  flexible  network  of  coordinated  country  learns,  to  deny  terrorists  safe  haven.  The  goals  are  to: 


•  Identify  key  counterterrorism  (CT)  issues  and  concerns  across  a  region. 

•  Develop  a  common  strategic  approach  to  address  counterterrorism  issues. 

•  Pool  resources  and  tasks  to  generate  unified  effort  across  the  U.S.  government. 

•  Create  ongoing  interagency  partnerships  to  address  CT  issues. 
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•  Form  a  basis  for  closer  cooperation  between  regional  partner  nations. 

•  Leverage  resources  from  such  partners  as  the  G8  (G-*/Counterterrorism  Action  Group  (CTAG)),  and  other  I 


Key  Concepts  Underpinning  the  Regional  Strategic  Initiative 


t  to  bear,  in  a  calibrated  fashion,  through  coordinated  interagency  strategy 


•  Create  a  shared  diagnosis  as  a  basis  for  interagency  self-synchronization 

•  Build  trusted  networks  to  displace  enemy  networks. 

•  Promote  field-dnven  interagency  cooperation 

•  Theater,  not-Bureau-based 

•  The  enemy  is  a  federated  terronst  threat  complex  with  the  character  of  a  global  insurgency 

•  Our  strategy  acts  to  create  conditions  for  enemy  collapse,  by  disaggregating  the  extremist  networks  through  attacking  enemy  leadership,  safe  havens  and  the  conditions  that 
terrorists  exploit  with  all  elements  of  U  S.  national  power 

•  We  must  build  trusted  networks  that  displace  terrorist  networks;  undermine,  marginalize  and  isolate  the  enemy,  and  empower  legitimate  alternatives  to  extremism 

•  The  Regional  Strategic  Initiative  is  a  regional,  field-dnven.  interagency  approach  designed  to  successfully  bring  all  the  elements  of  national  power  to  bear  on  the  terronst 

-National  Counterterrorism  Center:  Terrorist  Groups 
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Designations  of  Al-Qa'ida  in  the  Arabian  Peninsula  (AQAP) 
and  Senior  Leaders 

Press  Statement 
Philip  3.  Crowley 

Assistant  Secretary,  Bureau  or  Public  Affairs 

Washington,  DC 
January  19,  2010 


The  Secretary  of  State  has  designated  al-Qa'ida  in  the  Arabian  Peninsula  (AQAP)  as  a  Foreign  Terrorist  Organization  (FTO)  under  Section  219  of  the  Immigration 
and  Nationality  Act,  as  amended  (INA)  The  Secretary  also  designated  AQAP  and  its  two  top  leaders  Nasir  al-Wahishi  and  Said  al-Shihri  under  E  O  13224. 
Secretary  Clinton  took  these  actions  in  consultation  with  the  Attorney  General  and  the  Secretary  of  the  Treasury  These  actions  prohibit  provision  of  material 
support  and  arms  to  AQAP  and  also  indude  immigration  related  restrictions  that  will  help  stem  the  flow  of  finances  to  AQAP  and  give  the  Department  of  Justice  the 
tools  It  needs  to  prosecute  AQAP  members. 

AQAP  is  a  Yemen-based  terrorist  organization  that  has  claimed  responsibility  for  numerous  terronst  acts  against  Saudi.  Korean.  Yemeni,  and  U  S.  targets  since  its 
inception  in  January  2009.  Such  instances  include  a  March  2009  suicide  bombing  against  South  Korean  tourists  in  Yemen,  the  August  2009  attempt  to  assassinate 
Saudi  Prince  Muhammad  bin  Nayil  and  the  December  25.  2009  failed  attack  on  a  Northwest  Airlines  flight  from  Amsterdam  to  Detroit.  Michigan 

Nasir  Al-Wahishi  proclaimed  himself  as  the  leader  of  al-Qa'ida  in  the  Arabian  Peninsula  (AQAP)  in  January  2009.  The  press  release  in  which  al-Wahishi  announced 
AQAP'S  re-emergence  also  noted  that  the  group  s  Saudi  militants  had  pledged  allegiance  to  al-Wahishi  as  their  new  leader.  Since  then,  Al-Wahishi  has  provided 
significant  support  for  AQAP  terrorist  operations  and  has  worked  with  AQAP  operatives  to  facilitate  attacks  As  AQAP's  leader.  al-Wahishi  is  responsible  tor 
approving  targets,  recruiting  new  members,  allocating  resources  to  training  and  attack  planning,  and  tasking  others  to  carry  out  attacks 

Said  Ali  al-Shihri  was  publicly  identified  in  January  2009  as  the  deputy  leader  of  al-Qa  ida  in  the  Arabian  Peninsula  (AQAP)  As  deputy  of  AQAP.  al-Shihri  helps 
carry  out  terronst  acts  by  generating  targets,  recruiting  new  members,  assisting  with  training  and  attack  planning,  and  tasking  others  in  the  preparation  of  attacks. 

These  designations  represent  just  one  phase  of  the  United  States  Government's  response  to  the  threat  posed  by  AQAP  and  its  senior  leaders  In  addition,  the  U.S. 
has  requested  that  similar  actions  be  taken  against  AQAP.  al-Shihn.  and  al-Wahishi  at  the  United  Nations  1267  Committee  If  successful,  this  will  require  all  UN 
member  states  to  implement  an  asset  freeze,  travel  ban.  and  arms  embargo  against  these  entities  These  designations  will  occur  less  than  one  month  after  the 
Security  Council  adopted  resolution  1904.  which  renewed  and  strengthened  the  1267  regime,  and  which  created  major  new  improvements  to  the  way  the  UN 
imposes  sanctions  on  al-Qa'ida  and  Taliban  terrorists.  The  actions  taken  today  against  AQAP  support  the  U  S  effort  to  degrade  the  capabilities  of  this  group  We 


I  to  eliminate  AQAP's  ability  to  execute  violent  attacks  and  to  disrupt,  dismantle,  and  defeat  their  networks 


Designations  of  foreign  terrorist  organizations  play  a  critical  role  in  our  fight  against  terrorism  and  are  an  effective  means  of  curtailing  support  for  terrorist  activities 
and  pressuring  groups  to  get  out  of  the  terrorism  business  The  consequences  of  these  designations  include  a  prohibition  against  the  provision  of  material  support 
or  resources  to  FTOs:  the  freezing  of  all  property  and  interests  in  property  of  the  organization  that  are  in  the  United  States,  or  come  within  the  United  States  or  the 
control  of  U  S  persons,  and  provide  special  immigration  related  options  to  law  enforcement 


PRN:  2010/061) 
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WANTED  FUGITIVE 


Murder  of  U.S.  Nationals  Outside  the  United  States;  Conspiracy  to  Murder  U.S. 
Nationals  Outside  the  United  States;  Attack  on  a  Federal  Facility  Resulting  in  Death 

USAMA  BIN  LADEN 


Date  of  Photograph 
Unknown 


Usama  Bin  Muhammad  Bin  Ladin,  Shaykh  Usama  Bin  Ladin,  the  Prince,  the  Emir,  Abu  Abdallah,  Mujahid  Shaykh,  Hajj, 
the  Director 


Date(s)  of  Birth  Used: 
Place  of  Birth: 

Height: 

Weight: 

Build: 

Occupation: 


DESCRIPTION 


1957  Hair: 

Saudi  Arabia  Eyes: 

6'  4"  to  6'  6"  Complexion: 

Approximately  160  pounds  Sex: 

Thin  Nationality: 

Unknown 


Brown 

Brown 

Olive 

Male 

Saudi  Arabian 


Scars  and  Marks:  None  known 

Remarks:  Bin  Laden  is  the  leader  of  a  terrorist  organization  known  as  Al-Qaeda,  "The  Base".  He  is 

left-handed  and  walks  with  a  cane. 


CAUTION 

Usama  Bin  Laden  is  wanted  in  connection  with  the  August  7,  1998,  bombings  of  the  United  States  Embassies  in  Dar  es 
Salaam,  Tanzania,  and  Nairobi,  Kenya.  These  attacks  killed  over  200  people.  In  addition,  Bin  Laden  is  a  suspect  in  other 
terrorist  attacks  throughout  the  world. 


REWARD 

The  Rewards  For  Justice  Program,  United  States  Department  of  State,  is  offering  a  reward  of  up  to  $25  million  for 
information  leading  directly  to  the  apprehension  or  conviction  of  Usama  Bin  Laden.  An  additional  $2  million  is  being 
offered  through  a  program  developed  and  funded  by  the  Airline  Pilots  Association  and  the  Air  Transport  Association. 

CONSIDERED  ARMED  AND  EXTREMELY  DANGEROUS 

If  you  have  any  information  concerning  this  person,  please  contact  your  local  FBI  office  or  the  nearest  American  Embassy 
or  Consulate. 

June  1999  Poster  Revised  November  2001 
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Al-Qaida  After  Bin  Laden 

Remarks 
Daniel  Benjamin 

Coordinator,  Office  or  the  Coordinator  for  Counterterrorism 

Jamestown  Conference  at  the  National  Press  Club 
Washington,  DC 
December  8,  2011 


4s  Prepared  for  Delivery 

Good  artemoon  I  want  to  thank  Jamestown  for  holding  this  important  conference  and  Glen  Howard  for  inviting  me  to  address  it  I’m  pleased  to  have  become  a 
regular  at  Jamestown  Conferences  and  almost  feel  like  this  is  a  homecoming  ol  sorts  -  this  is  my  third  appearance  at  a  Jamestown  Conference  event  in  the  two 
years  I've  been  with  the  State  Department,  and  I  also  participated  in  eartier  events  when  I  was  part  of  think  tank  community.  Because  of  its  commitment  to  senous 
scholarship  and  analysis  on  terrorism  issues.  I  can't  think  of  a  more  appropriate  place  to  do  an  end-of-year  reckoning  on  al-Qaida  -  an  assessment  that  is 
particulariy  timely  after  such  a  remarkable  year. 

I  was  asked  to  speak  about  al-Qaida  after  bin  Laden.  There  is  no  question  that  bin  Laden's  departure  from  the  scene  was  the  most  important  milestone  ever  in  the 
fight  against  al-Qaida.  Bin  Laden  was  al-Qaida’s  founder  and  sole  commander  for  22  years.  He  was  an  iconic  leader  whose  personal  story  had  a  profound  attraction 
for  violent  extremists,  and  he  was  the  pnme  advocate  of  the  group’s  focus  on  Amenca  as  a  terrorist  target  We  know  now  that  even  in  the  years  when  he  had  to 
carefully  limit  and  manage  his  contacts  with  the  rest  of  the  organization,  he  was  more  deeply  involved  in  directing  its  operations  and  setting  its  strategy  than  we  had 
expected  The  loss  of  bin  Laden  puts  the  group  on  a  path  of  decline  that  will  be  difficult  to  reverse 

Having  said  that,  it's  important  to  note  that  bin  Laden  wasn't  the  only  top  AQ  leader  who  departed  in  201 1 ,  and  in  important  ways,  the  terronst  network  under 
consideration  is  not  just  'post'  bin  Laden. 

•  In  June.  Ilyas  Kashmin.  who  was  implicated  in  the  2009  Mumbai  attacks  and  widely  considered  to  have  been  the  most  dangerous  terrorist  planner  in  South 
Asia  was  killed  in  Pakistan 

•  In  June  as  well.  Harun  Fazul.  one  of  the  architects  of  the  1998  U  S.  Embassy  bombings  in  Kenya  and  Tanzania,  and  the  foremost  member  of  al-Qaida  in  East 
Africa  was  killed  in  Somalia  by  the  forces  of  the  Transitional  Federal  Government 

•  In  August.  AQ's  second-in-command  after  bin  Laden's  death,  Atiya  Abdul  Rahman,  who  was  also  a  highly  capable  operational  commander,  was  killed  in 

s  And  in  September.  Anwar  al-Aulaqi.  AQAP's  chief  of  external  operations  in  Yemen  was  also  killed  Aulaqi.  it's  worth  underscoring,  was  intimately  involved  in 
planning  and  directing  attacks  against  the  United  States  had  also  opened  up  a  new  door  on  recruitment  in  the  English  speaking  wortd.  He  was  an  important 
reason  why  AQAP  had  become  the  most  capable  of  the  AQ  affiliates  and  the  first  to  make  attacking  the  U  S.  at  home  a  core  goal 

So  there  is  no  question  that  the  top  leadership  of  AQ  and  its  major  affiliates  was  hit  hard  in  201 1 


And  while  "great"  is  the  wrong  word  for  these  criminals,  they  were  certainly  highly  capable  individuals,  and  if  this  school  of  history  is  nght,  then  AQ  should  be 


Of  course,  we  also  know  that  Cartyle  wasn't  the  last  word  on  history,  and  we  recognize  that  ideology  or  world-view,  social  conditions,  and  a  range  of  other  factors 
drive  events  as  well  And  those  factors  help  explain  why  despite  the  punishing  blows  I've  mentioned.  AQ  and  its  affiliates  continue  to  show  resilience  continue  to 
operate  in  worrisome  ways  and  continue  to  pose  a  threat  to  our  national  security  So  while  we're  pleased  about  the  important  successes  of  2011.  as  the  President 


Indeed,  even  as  the  core  of  al-Qaida  experienced  massive  setbacks,  activity  by  the  affiliates  continued  to  spread  geographically,  and  other  groups  with  AQ-related 
ideological  leanings  gained  prominence  In  201 1 .  the  protean  nature  of  AQ  has  very  much  been  on  display 

Consider  some  of  these  facts:  al-Qaida  in  the  Arabian  Peninsula  (AQAP)  still  remains  at  the  top  of  the  affiliates  list  despite  the  death  of  Aulaqi  and  we're  concerned 
about  Its  attempts  to  hold  territory  in  South  Yemen  and  to  exploit  current  unrest  to  advance  plots  against  regional  and  U  S.  interests 

In  the  Sahel,  al-Qaida  in  the  Islamic  Maghreb  (AQIM)  has  historically  been  the  weakest  of  the  major  AQ  affiliates.  Yet  in  the  last  couple  of  years,  the  group  has 
managed  to  fill  its  ooffers  with  ransoms  from  kidnappings  -  a  practice  that  other  AQ  groups  are  adopting  to  considerable  advantage  thanks  to  the  willingness  of 
wealthy  Western  nations  to  pay  off  the  hostage-takers  These  newfound  resources  together  with  AQIM  efforts  to  take  advantage  of  the  recent  flux/instability  in  Libya 
have  raised  concern  about  this  group’s  trajectory  Of  particular  concern  are  both  the  issue  ot  terrorist  transit  in  light  of  instability  in  Libya,  and  the  threat  posed  by 
loose  munitions  that  were  previously  under  Libyan  government  control. 
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While  not  an  al-Qaida  affiliate,  widespread  attacks  in  Nigeria  by  elements  of  the  group  known  as  Boko  Haram  are  also  greatly  disturbing,  especially  following  the 
August  attack  against  the  UN  headquarters  in  Abuja  that  signaled  the  group's  interest  in  traditional  AQ  targeting.  Al-Qaida  and  its  affiliates  have  been  transparent  in 
their  efforts  to  strengthen  other  incipient  movements,  including  Boko  Haram 

espouse  the  same  aspirational  goals  as  al-Qaida.  and  they  re  becoming  more  conspicuous  in  the  Sinai  over  the  past  year  We  are  not  aware  of  any  significant 
operational  or  other  linkages  between  these  militants  and  al-AQ  core  leadership  or  affiliates  elsewhere  in  the  region  But  we  will  not  be  complacent  and  wait  for 


In  the  Horn  of  Africa.  al-Shabaab  may  have  experienced  setbacks  in  Somalia  but  it  too  has  shown  its  interest  in  pursuing  a  more  diverse  set  of  targets  We  saw 


In  other  areas  that  have  been  critically  important  theaters  over  the  last  decade.  I  wouldn't  say  we  see  signs  for  renewed  alarm,  but  we  recognize  that  there  is  a 
persistent  threat  In  Iraq,  as  the  United  States  withdraws  its  final  forces,  we  shouldn't  be  surpnsed  to  see  al-Qaida  in  Iraq  (AQI)  try  to  exploit  the  moment  and  carry 
out  high-profile  attacks  The  good  news  is  that  AQI  has  suffered  leadership  losses,  continues  to  fail  to  mobilize  a  Sunni  community  that  turned  decisively  against  it 
after  the  carnage  earlier  in  the  decade,  and  Iraqi  security  forces  are  showing  greater  capabilities  than  ever  before  However,  AQI  is  resilient  and  likely  to  carry  out 
attacks  into  the  foreseeable  future  So  we  need  to  remain  vigilant  and  to  ensure  that  our  cooperation  with  the  Iraqi  authohties  meets  the  needs  of  the  new 


Finally,  I  would  be  remiss  if  I  didn't  remark  on  one  other  area  of  concern  the  homeland.  In  the  last  couple  of  years  we've  seen  high-profile  law-enforcement  cases, 
individuals  who  appear  to  have  been  trained  and  handled  from  the  FATA,  operating  wilhm  u  S.  borders.  Najibullah  Zazi,  a  U  S.  lawful  permanent  resident,  obtained 
training  in  Pakistan  and  pleaded  guilty  to  charges  that  he  was  planning  to  set  off  several  bombs  in  the  United  States  We  also  saw  Faisal  Shahzad.  who  was  linked 
to  the  Pakistani  Taliban,  attempt  to  detonate  a  car  bomb  in  Times  Square.  The  significance  of  these  cases  cannot  be  ignored,  nor  of  others  who  have  far  fewer  ties 
abroad,  and  today,  the  White  House  is  releasing  its  Strategic  Implementation  Plan  for  the  national  Strategy  on  Empowenng  Local  Partners  to  Prevent  Violent 
Extremism  in  the  United  States,  also  known  as  a  Domestic  CVE  Strategy,  and  is  the  first  U  S.  Government  strategy  to  address  ideologically-inspired  radicalization 
to  violence  in  the  United  States  The  plan  envisions  a  fusion  of  local  partners  —  such  as  schools,  community  boards  and  leaders  —  with  both  local  and  federal  law 
enforcement  and  other  agencies 

After  this  tour  of  the  horizon.  how  are  we  going  to  meet  the  challenge  posed  by  this  durable  threat?  By  continuing  -  and  redoubling  our  efforts  -  on  those  things  that 
have  worked  so  well  for  us  in  the  past  and  by  innovating  areas  where  we  can  do  better 

There  are  three  elements  that  we  are  focusing  on: 

1 .  Strong  partnerships,  both  bilateral  and  multilateral: 

2  Creating  capable  partners  through  capacity  building,  and 
3.  Countenng  Violent  Extremism. 

Let  me  begin  with  partnerships  As  I  have  said  many  times,  our  international  partnerships  have  been  at  the  heart  of  our  success  in  a  broad  array  of  areas  -  from 
intelligence  to  aviation  secunty  and  from  economic  development  to  law  enforcement.  As  the  National  Counterterrorism  Strategy  released  earlier  this  year 
underscores,  we  will  work  harder  than  ever  to  build  on  this  success.  Our  diplomatic  engagement  is  essential  for  this  effort,  and  whether  through  our  frequent 
bilateral  consultations,  .or  through  the  kind  of  intense  effort  in  New  York  and  around  the  world  that  led  to  the  UN  General  Assembly's  powerful  rebuke  to  Iran  for 
plotting  to  assassinate  the  Saudi  ambassador  here  in  Washington  ,  this  work  is  vital. 

In  speaking  about  our  partnerships,  obviously  one  of  them  is  much  in  the  news  and  deserves  some  comment  here  That  is  our  partnership  with  Pakistan 

Although  the  AQ  core  is  much  weakened,  the  story  in  South  Asia  is  far  from  over  Al-Qaida  remains  a  threat,  and  the  group  has  forged  closer  ties  with  some  of  the 
other  militant  groups  in  the  region  -  for  example  Tehrik-e  Taliban  Pakistan  and  the  Haqqam  Network  -  and  this  has  provided  the  group  with  additional  capabilities  to 
draw  on  And  just  a  couple  of  days  ago  we  saw  another  Pakistani  group  with  ties  to  al-Qaida,  Lashkar-e  Jangawi.  claim  credit  for  attacks  in  Afghanistan  directed  at 
worshipers  marking  the  Shia  holy  day  of  Ashura 

Clearly,  regional  cooperation  on  counterterrorism  remains  a  necessity.  It  is  no  secret  that  the  Pakistan-U.S.  relationship  has  had  its  ups  and  downs,  as  we  saw  with 
the  tragic  cross-border  incident  on  November  26  -  and  our  military  colleagues  are  conducting  a  full  investigation  so  we  can  make  absolutely  sure  incidents  like  that 
don't  happen  again  We  have  conveyed  our  sincere  condolences  to  the  Pakistani  people  for  the  loss  of  life  duhng  this  tragic  incident 

But  we  also  know  that  to  achieve  our  long  term  goals  regarding  the  destruction  of  AQ.  we  must  have  a  constructive  working  partnership  with  Pakistan  We  remain 
committed  to  our  relationship  with  Pakistan  and  we  continue  to  stress  to  the  Pakistanis  that  we  are  prepared  to  jointly  ad  against  violent  extremist  groups.  As  you 
know,  senior  leaders  are  speaking  frequently  to  their  Pakistani  counterparts,  and  we  are  eager  to  move  this  essential  partnership  forward. 

Our  work  building  partnerships  is  also  taking  into  account  the  great  historical  development  of  the  past  year  -  the  Arab  Awakening.  Millions  of  people  are  pushing 
their  nations  to  move  away  from  repression  that  has  long  fueled  resentment  which  underscores  extremism  They  are  embrating  universal  human  nghts  and  dignity 
And  this  has  discredited  the  extremist  argument  that  only  violence  can  bnng  about  change 

Should  these  revolts  result,  as  we  hope  in  durable,  democratically-elected,  non-autocratic  governments,  AQ’s  single-minded  focus  on  terrorism  as  an  instrument  of 
political  change  would  be  severely  and  irretnevably  delegitimized  This  would  indeed  be  a  genuinely  strategic  blow  We  should  be  dear  From  a  secunty 
perspedive.  we  have  a  great  deal  to  gain.  Because  democracies  increase  the  space  for  peaceful  dissent  and  give  people  a  stake  in  their  governance,  they  greatly 
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weaken  those  who  call  for  violence  and  create  ways  of  containing  extremism  not  available  to  autocratic  regimes. 


Inspihng  as  the  moment  may  be.  we  cannot  ignore  the  attendant  penis.  The  political  turmoil  has  distracted  secunty  officials  in  a  number  of  countries.  In  i 


as  we've  seen,  weapons  have  gone  loose.  Civil  strife  creates  the  kind  of  environment  that  terrorists  are  drawn  to  -  in  this  regard,  for  example,  the  tragic  situation  in 
Syna  bears  careful  watching.  Undoubtedly,  some  are  tempted  to  exploit  the  situation  to  carry  out  plots  that  could  cause  significant  disruptions  tor  states  undergoing 
challenging,  difficult  democratic  transitions 

That  is  why  we  in  the  U  S  government  are  engaging  closely  with  transition  countries  such  as  Tunisia  and  Egypt  and  others  in  the  region.  There  are  tactical  needs, 
so  we  have  also  been  working  aggressively  over  the  past  several  months  to  engage  with  regional  governments  in  mitigating  threats  posed  by  the  prolonged 
instability  in  Libya  This  is  of  particular  concern  as  it  relates  to  loose  munitions  emanating  from  Libyan  stocks,  and  the  threat  of  terrorists  obtaining  Man-Portable  Air 
Defense  Systems  (MANPADS).  which  could  pose  significant  nsks  to  regional  secunty  and  civilian  aviation  We  will  continue  to  work  this  issue  with  our  regional 
partners,  and  have  been  pleased  with  the  quality  of  engagement  on  potential  strategies  to  address  this  matter. 

But  we've  also  been  working  with  them  on  a  strategic  basis  across  the  broad  array  of  economic,  social,  and  political  issues  as  well  as  on  secunty  issues  We  all 
have  an  enormous  investment  in  the  successful  transitions  in  these  countries,  and  it  is  not  a  short-term  investment  by  any  means.  We  are  supporting  democracy  in 
these  countries  because  it  is  a  good  in  itself.  But  it  is  also  a  matter  of  long-term  secunty  We  need  to  be  concerned  about  the  high  expectations  raised  by  the 
transitions  in  the  Middle  East.  The  inevitable  frustration  when  change  doesn't  occur  overnight  can  create  an  opportunity  for  terrorist  recruitment 

We  have  to  go  forward  on  the  premise  that  no  switch  has  been  irrevocably  flipped  Ideologies  that  seem  finished  can  come  back. 

threat  within  their  borders  is  both  good  counterterrorism  and  good  statecraft. 

approach  through  the  Trans  Sahara  Counterterrorism  Partnership,  known  to  all  as  TSCTP,  which  came  into  being  in  2005  The  strategic  goals  of  TSCTP  are  to. 
build  military  and  law  enforcemenl  capacity;  foster  regional  cooperation;  and  counter  violent  extremism 

We  want  the  region  to  lead  its  counterterrorism  efforts,  and  adhere  to  the  notion  that  Afncan  problems  are  best  solved  by  African  solutions  TSCTP  is  working  to 
enhance  the  capabilities  in  the  Sahel  including  Mauritania,  Mali.  Chad,  and  Niger,  as  well,  farther  south  with  Nigeria.  Senegal,  and  Burkina  Faso  It  is  also 
facilitating  cooperation  between  those  countnes  and  our  TSCTP  partners  in  the  Maghreb,  specifically  Morocco.  Algeria,  and  Tunisia. 

We  believe  that  this  program  is  beginning  to  pay  off  with  partners  taking  an  even  greater  than  ever  role  in  CT  operations  in  the  region.  In  addition,  we  have  seen 
positive  signs  of  greater  cooperation  among  those  countnes.  particularly  between  Algena.  Mauntama,  Niger,  and  Mali  Moreover,  select  Allies,  such  as  Canada  and 
France,  have  joined  to  bolster  TSCTP  efforts  with  their  own  similar  programs  that  complement  ours.  We  view  the  success  of  TSCTP  as  so  compelling  that  we  are 
creating  something  similar  for  East  Africa  -  PREACT  (Partnership  for  Regional  East  Afncan  Counterterronsm) 

It  is  important  to  note  that  we  are  also  working  oh  capacity  building  with  the  same  vigor  in  the  international  community,  and  particularty  through  the  Global 
Counterterrorism  Forum  (GCTF)  The  GCTF  is  a  new  multilateral  counterterrorism  body  with  30  founding  members  (29  countries  and  the  EU).  Launched  by 
Secretary  Clinton  on  September  22  of  this  year  in  New  York  with  her  counterparts  from  most  of  those  founding  members,  the  GCTF  is  a  major  initiative  within  the 
Obama  Administration's  broader  effort  to  build  the  international  architecture  for  dealing  with  21st  century  terrorist  threats.  With  its  primary  focus  on  capacity  building 
in  relevant  areas,  the  GCTF  aims  to  increase  the  number  of  countries  capable  of  dealing  with  the  terrorist  threats  within  their  borders  and  regions. 

The  Forum  will  provide  a  much  needed  venue  for  Middle  Eastern  and  North  Afncan  countries  undergoing  transitions  to  engage  with  the  United  States  on  some 
politically  sensitive  issues.  This  could  include  discussing  how  the  United  States  and  other  Western  partners  can  best  support  efforts  to  transition  away  from 
repressive  regimes  to  rule  of  law-based  approaches  to  counterterronsm.  The  Forum's  criminal  justice/rule  of  law  working  group,  which  met  for  the  first  time  in  early 
November  in  Washington,  offers  an  ideal  platform  for  these  discussions. 

Two  major  deliverables  announced  at  the  September  launch  demonstrate  the  action-oriented  nature  of  this  forum  Approximately  *100  million  in  programming  funds 
for  states  seeking  to  support  the  development  of  rule  of  law  institutions  needed  to  allow  countries,  including  those  in  the  midst  of  the  transition,  to  shift  away  from 
repressive  approaches  to  counterterronsm,  was  announced.  A  number  of  GCTF  members  contributed  to  this  deliverable 

The  second  deliverable  brings  us  to  our  efforts  to  Counter  Violent  Extremism.  The  United  Arab  Emirates  announced  its  intention  to  host  the  first  ever  international 
center  of  excellence  on  countenng  violent  extremism,  which  is  slated  to  open  in  Abu  Dhabi  next  fall  There  is  widespread  agreement  on  the  need  to  prevent 
individuals  from  starting  down  the  path  toward  radicalization.  the  embrace  of  violence,  and  support  for  terrorism,  as  well  as  to  divert  those  already  on  that  path 
before  they  are  fully  committed.  There  is  no  institution,  however,  dedicated  to  addressing  this  challenge.  The  proposed  Center  of  Excellence  will  fill  this  gap  We  are 
already  working  closely  with  the  UAE  on  the  project  and  will  continue  to  do  so  in  the  months  ahead 

Another  line  of  our  key  CVE  efforts  has  to  do  with  messaging  The  Center  for  Strategic  Counterterrorism  Communications  (CSCC)  was  stood  up  one  year  ago,  and 
is  tightly  focused  on  undermining  the  terrorist  propaganda  and  dissuading  potential  recruits.  The  center  is  housed  at  the  State  Department,  but  is  a  true  whole-of- 
govemment  interagency  endeavor  It  has  a  mandate  from  the  President  in  the  form  of  an  executive  order  And  as  part  of  this  effort,  a  group  of  tech  savvy  specialists 
-  fluent  in  Urdu  and  Arabic  -  that  we  call  Ihe  digital  outreach  team,  are  contesting  online  space,  media  websites,  and  forums  where  extremists  have  long  spread 
propaganda  and  recruited  followers  With  timely  posts,  this  team  is  working  to  expose  the  contradictions  and  abuses  of  al-Qaida  and  other  violent  extremists, 


CSCC's  work  is  at  the  crossroads  of  American  public  diplomacy  and  CVE  It  uses  public  diplomacy's  communication  tools,  and  its  messages  and  videos  are 
attributed  to  the  Department  of  State  But  we  are  reaching  out  to  a  specific,  narrowly  defined  overseas  audience  People  who  are  or  may  be  sympathetic  to  the 
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views  of  ai-Qaida  and  could  indeed  be  vulnerable  lo  its  propaganda;  people  who  could  be  persuaded  or  enticed  into  crossing  the  boundary  between  sympathy  and 


I  hope  this  has  been  a  useful  overview.  In  conclusion,  protecting  the  United  States,  the  American  people,  and  our  interests  abroad  will  remain  a  challenge  in  the 
21*  Century.  New  terrorist  threats  will  require  innovative  strategies,  creative  diplomacy,  and  even  stronger  partnerships.  But  Secretary  Clinton  believes  we  have  an 
approach  and  a  set  of  tools  that  are  right  for  the  challenge  That  is  why  she  has  announced  her  intention  to  upgrade  the  Office  of  the  Coordinator  to  a  full-fledged 
bureau  within  the  State  Department  -  a  move  that  was  one  of  the  key  recommendations  of  the  Quadrennial  Diplomacy  and  Development  Review  concluded  in 
December  2010.  This  transformation  will  continue  the  process  of  strengthening  civilian-led  diplomacy  as  a  key  counterterrorism  tool  -  a  process  underway  now  for 
three  years.  Building  partner  capacity,  countering  violent  extremism,  and  engaging  partners  bilaterally  and  multilaterally;  alt  these  are  essential  toots  for  dealing  with 
a  changing  terrorist  threat.  Yes,  we  have  made  a  lot  of  progress.  But  as  I  hope  you'll  all  agree  after  this  review,  there  is  a  great  deal  left  to  do. 

Thank  you  for  the  opportunity  to  speak  here  today.  I  weloome  your  questions 
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Background  Briefing  with  Senior  Intelligence  Official  at  the  Pentagon  on  Intelligence  Aspects  of  the  U.S.  Operation 
Involving  Osama  Bin  Laden 

[Due  to  file  size  and  format,  you  must  right-click  and  download  files  to  your  computer  in  order  to  play  videos  associated  with 
this  transcript. 

WMV  files:  1  st  Video:  2nd  Video;  3rd  Video;  4th  Video;  and  5th  Video. 

MPG  files:  1  st  Video:  2nd  Video:  3rd  Video:  4th  Video:  and  5th  Video.  1 

MR.  BRYAN  WHITMAN  (Principal  Deputy  Assistant  Secretary  for  Public  Affairs):  This  is  a  traditional  background 
briefing,  no  video  or  audio  from  out  of  here,  no  photographs  please,  no  taping  is  permitted  by  video  -  by  audio  device  for 
your  note-taking  is  all.  Okay?  And,  again,  the  briefer  can  be  referred  to  and  attributed  as  a  senior  intelligence  official.  With 
that,  let's  go  ahead  and  get  started. 

I'll  turn  it  over  to  you. 

SR.  INTEL  OFFICIAL:  Thank  you  all  for  coming  in  on  a  Saturday  and  especially  on  Mother’s  Day  weekend.  The 
operation  on  Sunday  that  resulted  in  the  death  of  al  Qaeda  leader  Osama  bin  Laden  was  a  culmination  of  years  of 
intelligence  collection  and  analysis  focused  on  disrupting,  dismantling,  and  defeating  al  Qaeda. 

The  United  States  intelligence  community  salutes  the  assault  team  that  courageously  carried  out  a  dangerous  and 
imperative  mission. 

In  the  wake  of  this  major  counterterrorism  success,  the  intelligence  community  remains  squarely  focused  on  the 
safety  of  the  American  people.  We  will  sustain  intense  pressure  on  al  Qaeda  and  other  terrorist  groups.  Al  Qaeda  is 
damaged  by  bin  Laden's  death,  but  the  group  remains  dangerous. 

As  a  result  of  the  raid,  we've  acquired  the  single  largest  collection  of  senior  terrorist  materials  ever.  We  are  currently 
reviewing  materials  retrieved  from  bin  Laden’s  compound  in  Abbottabad.  The  materials  have  already  provided  us  some 
important  insights  and  we  expect  to  learn  more  about  al  Qaeda  and  its  affiliates,  their  plans  and  intentions,  and  any  threats 
they  currently  pose. 

If  potential  threat  information  is  discovered,  the  United  States  government  will  take  all  necessary  measures  to  protect 
the  American  people.  The  collection  of  bin  Laden  compound  materials  is  large  and  is  proving  valuable.  It  will  take  time, 
therefore,  to  perform  a  thorough  review.  But  we  are  already  disseminating  intelligence  across  the  U.S.  government  based 
on  what  we  found. 

Today  I'll  review  key  points  on  the  confirmation  of  Osama  bin  Laden's  identity,  describe  the  task  force  that  has  been 
set  up  to  review  the  intelligence  from  bin  Laden’s  compound  and  share  some  of  the  information  we  have  reviewed  thus  far. 
Further,  I  will  distribute  some  of  the  video  footage  collected  during  the  raid.  It  is  highly  unlikely  that  some  of  this  material 
would  have  been  in  the  possession  of  anyone  other  than  Osama  bin  Laden. 

I’ll  start  by  briefly  reviewing  how  we  confirmed  bin  Laden's  identity.  First,  one  of  the  women  of  the  compound 
identified  him  to  the  assault  team  as  Osama  bin  Laden.  Second,  using  facial  recognition  methods,  CIA  [Central  Intelligence 
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Agency]  specialists  compared  photos  of  the  body  to  known  photos  of  bin  Laden  and  were  able  to  determine  with  95  percent 
certainty  that  the  body  was  his.  This  process  relies  on  points  of  similarity  of  unique  facial  features,  including  the  shape  and 
size  of  an  individual’s  eyes,  ears,  and  nose. 

Third,  DNA  [deoxyribonucleic  acid]  analysis  conducted  separately  by  Department  of  Defense  and  CIA  labs  has 
positively  identified  Osama  bin  Laden.  DNA  samples  collected  from  his  body  were  compared  to  a  comprehensive  DNA 
profile  derived  from  bin  Laden’s  large  extended  family.  Based  on  that  analysis,  the  DNA  is  unquestionably  his.  The 
possibility  of  a  mistaken  identity  on  the  basis  of  this  analysis  is  approximately  one  in  1 1.8  quadrillion.  (Laughter.)  I’ll  let  you 
count  the  zeroes.  (Laughter.) 

Fourth,  from  our  initial  review  of  the  materials,  we  assessed  that  much  of  this  information,  including  personal 
correspondence  between  Osama  bin  Laden  and  others,  as  well  as  some  of  the  video  footage  you  will  see  today,  would  only 
have  been  in  his  possession. 

Finally,  al  Qaeda  released  its  own  statement  yesterday  acknowledging  the  death  of  bin  Laden.  We  expected  that  al 
Qaeda  would  issue  a  statement  after  his  death,  but  it  is  noteworthy  that  the  group  did  not  announce  a  new  leader, 
suggesting  it  is  still  trying  to  deal  with  bin  Laden’s  demise. 


It’s  also  noteworthy  that  they  acknowledged  his  death  came  in  Pakistan.  In  the  past,  they  have  tried  to  obscure  the 
reality  of  their  presence  in  that  country. 


The  intelligence  community  is  in  the  initial  stages  of  exploiting  materials  that  the  assault  team  recovered  from  the 
compound.  Identifying  any  imminent  threats  and  plotting  is,  of  course,  our  top  priority. 

A  multiagency  task  force  led  by  the  CIA  has  been  established  to  triage,  catalogue,  and  analyze  this  intelligence.  The 
task  force  is  working  around  the  clock  and  will  draw  on  the  expertise  of  -  and  you  need  to  be  ready  for  some  acronyms  here 
-  the  CIA,  DHS  [Department  of  Homeland  Security],  DIA  [Defense  Intelligence  Agency],  the  Office  of  the  Director  of  National 
Intelligence,  FBI  [Federal  Bureau  of  Investigation],  the  National  Media  Exploitation  Center,  NCTC  [National  Counterterrorism 
Center],  NGA  [National  Geospatial-Intelligence  Agency],  NSA  [National  Security  Agency],  and  Treasury. 

This  collection  represents  the  most  significant  amount  of  intelligence  ever  collected  from  a  senior  terrorist.  It  includes 
digital,  audio  and  video  files  of  varying  sizes,  printed  materials,  computer  equipment,  recording  devices  and  handwritten 
documents. 

The  following  is  a  key  point:  the  materials  reviewed  over  the  past  several  days  clearly  show  that  bin  Laden  remained 
an  active  leader  in  al  Qaeda,  providing  strategic,  operational  and  tactical  instructions  to  the  group.  Though  separated  from 
many  al  Qaeda  members  who  are  located  in  more  remote  areas  of  the  region,  he  was  far  from  a  figurehead.  He  was  an 
active  player  making  the  recent  operation  even  more  essential  for  our  nation’s  security. 

The  materials  reviewed  thus  far  reveal  that  bin  Laden  continued  to  direct  even  tactical  details  of  the  group’s 
management  and  to  encourage  plotting.  The  materials  show  that  bin  Laden  remained  focused  on  inspiring  and  engineering 
international  terrorism  and  specifically  on  attacking  the  United  States.  In  fact,  one  previously  unreleased  video,  which  we  will 
show  momentarily,  is  a  self-styled  message  to  the  United  States. 

Today  and  in  the  future,  we  won't  necessarily  be  able  to  provide  regular  updates  on  what  this  operation  yielded.  As 
you  can  understand,  much  of  what  we  find  will  remain  classified.  The  war  against  al  Qaeda  and  its  affiliates  continues. 

I  will  quickly  walk  through  details  from  five  of  the  video  clips  found  among  the  materials  at  bin  Laden's  compound. 
Because  it  would  be  inappropriate  to  spread  the  words  of  terrorists  and  the  propaganda  messages,  especially  Osama  bin 
Laden’s,  we've  removed  audio  from  the  footage  you're  about  to  see.  The  footage  has  not  been  altered  in  any  other  way. 

We  are  releasing  this  footage  to  underscore  two  main  points:  first,  the  videos  make  dear  that  bin  Laden  remained  active  in  al 
Qaeda's  terrorist  propaganda  operations,  especially  in  shaping  his  own  image;  second,  as  I  noted  earlier,  it  is  highly  unlikely 
that  some  of  this  footage  would  have  resided  anywhere  else  but  with  bin  Laden. 


(The  1st  video  is  playing.) 

The  first  video  is  a  complete  yet  unreleased  bin  Laden  video.  He  calls  it  “A  Message  to  the  American  People”  and 
we  believe  it  was  produced  sometime  between  October  9th  and  November  5th,  2010.  We  don't  know  why  the  video  hasn’t 
yet  appeared. 

In  this  video,  you  can  see  that  his  beard  has  been  dyed  black.  In  this  message  he  repeats  his  usual  themes  by 
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condemning  U  S.  policy  and  denigrating  capitalism. 

Let’s  go  ahead  and  stop  that  one  and  go  to  the  second,  please. 

Q:  There’s  a  date  in  there? 

SR.  INTEL  OFFICIAL:  I  don't  have  a  date  on  that.  Oh,  I’m  sorry.  Yes.  Between  October  9th  and  November  5th, 
2010.  Yes. 

(The  2nd  video  is  playing.) 

The  second  video  clip  shows  him  watching  his  own  images  on  television.  Pardon  the  long  lead  time,  but  we're  going 
to  show  this  is  in  its  entirety.  About  a  minute  or  a  minute  and  a  half,  and  we  don’t  have  the  exact  time  on  it,  is  focused 
squarely  on  the  television. 

Q:  What’s  on  the  screen?  Is  that  various  channels? 

SR.  INTEL  OFFICIAL:  It  appears  to  be  various  channels  but  it’s  unclear  if  this  is  - 

(Crosstalk.) 

SR.  INTEL  OFFICIAL:  Right.  It’s  different  channels,  right,  but  we're  -  yes. 

Q:  It  -  (inaudible)  -  he’s  getting  different  channels  - 

SR.  INTEL  OFFICIAL:  We're  unclear  if  this  is  live  or  taped. 

Q:  Is  there  a  date  out  there? 

SR.  INTEL  OFFICIAL:  Well,  you’ll  see  in  a  minute  that  he  flips  through  the  various  channels  but  it’s  unclear  if  this  is 
live  or  taped.  Yes. 

Q:  Is  there  a  date  on  this? 

Q:  Do  we  believe  this  is  from  inside  the  compound  where  he  was  taken?  Was  it  just  taken  from  inside  the 
compound  or  some  other  location? 

SR.  INTEL  OFFICIAL:  We’re  looking  into  that  right  now.  Okay?  But  it’s  unclear  -  again,  I  would  reiterate  that  it’s 
improbable  that  this  kind  of  footage  would  be  anywhere  but  with  bin  Laden.  He  jealously  guarded  his  image. 

Q:  Was  this  at  the  compound? 

SR.  INTEL  OFFICIAL:  Just  a  second.  You  can  see  that  in  this  video  bin  Laden  has  not  colored  or  trimmed  his 
beard,  suggesting  that  this  practice  is  one  he  reserved  for  films  he  planned  to  distribute.  You  can  also  see  him  gesturing  to 
the  person  recording  him  to  focus  on  the  image  on  television  of  bin  Laden  firing  a  rifle.  Because  we  can't  say  at  this  time  if 
the  footage  he’s  watching  is  taped  or  live,  we  can’t  determine  the  date  of  this  video. 

Q:  That’s  him  with  Zawahiri  in  the  video? 

SR.  INTEL  OFFICIAL:  Yes,  that  was  him  on  screen  with  Zawahiri. 

Q:  Did  you  know,  if  he’s  watching  TV  or  a  video,  a  DVD? 

SR.  INTEL  OFFICIAL:  I'm  not  sure  if  it’s  taped  or  live  -  it’s  still  early. 

Q:  Do  we  know  which  room  it  is? 
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Q:  Do  you  know  which  room  in  the  house  this  is? 

SR.  INTEL  OFFICIAL:  Again,  we’re  going  through  the  analysis  right  now. 

Q:  Do  we  know  if  it's  in  the  compound? 

SR.  INTEL  OFFICIAL:  We're  working  through  that. 

Q:  You  don’t  know. 

SR.  INTEL  OFFICIAL:  Right.  At  this  point  we’re  still  discussing  where  this  footage  was  taken.  But,  again,  I  would 
reiterate,  it’s  unlikely  that  this  kind  of  candid  footage  of  Osama  bin  Laden  would  be  anywhere  else  than  with  him. 

Q:  (Briefer  name  deleted),  if  he’s  actively  changing  channels,  that  indicates  that’s  a  live  satellite  box.  You  can’t 
change  channels  on  a  recorded  DVD. 

SR.  INTEL  OFFICIAL:  We  haven't  reached  a  final  assessment  yet,  Kim. 

Q:  Was  his  beard  grey  at  the  time  that  he  was  shot?  Can  you  tell  us  that?  Is  this  fairly  contemporary  in  other 

words? 

SR.  INTEL  OFFICIAL:  His  beard  was  grey. 

Q:  Okay. 

Q:  Was  there  audio  on  this  one  and  you  guys  cut  it  out  of  this  one  too? 

SR.  INTEL  OFFICIAL:  There  was  audio  on  this. 

(Crosstalk.) 

Q:  Are  you  able  to  describe  what  is  on  the  audio,  if  not  -  if  you're  not  able  to  give  us  the  words  to  the  propaganda 
video,  is  he  saying  to  the  guy  - 

SR.  INTEL  OFFICIAL:  I  don’t  have  that  available. 

Q:  You  don't.  And  can  I  also  ask  you  -  I  mean,  I  noticed  that  he  is  moving  his  left  arm.  And  did  you  not  -  maybe  I 
don’t  remember  accurately  but  did  you  not  think  at  some  point  that  he  had  suffered  serious  injuries  and  was  unable  to  move 
his  left  arm?  Do  I  remember  that  wrong? 

SR.  INTEL  OFFICIAL:  I  mean,  I've  seen  the  speculation  about  that.  I  can’t  confirm  that  from  the  video. 

Q:  Was  any  of  that  equipment  recovered  by  the  U.S.  during  the  raid? 

SR.  INTEL  OFFICIAL:  All  of  this  material  here  seen  today  was  collected  during  the  raid. 

Q:  Including  the  television  and  the  satellite  box? 

SR.  INTEL  OFFICIAL:  Oh,  I’m  sony.  My  apologies.  My  apologies.  I  don’t  have  that  information  in  fact. 

Q:  Okay. 

SR.  INTEL  OFFICIAL:  All  right. 

Q:  Is  at  the  beginning  -  (inaudible)  -  was  from  -  you  can’t  say  that  -  (inaudible)? 

SR.  INTEL  OFFICIAL:  We’re  still  going  through  the  analysis  of  where  this  actually  -  the  footage  was  taken. 
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MR.  WHITMAN:  So  let’s  go  on  with  that  -  (inaudible)  -  we’ll  get  the  questions  then. 

(The  3rd  video  is  playing.) 

SR.  INTEL  OFFICIAL:  Let’s  go  on  to  the  next  video.  Yes.  Okay.  Our  last  three  video  clips  are  short  and  show 
rehearsal  sessions  by  the  al  Qaeda  leader.  Some  are  clearly  outtakes.  The  first  video  shows  bin  Laden  practicing  in  front  of 
an  armoire. 

Q:  His  beard  is  dyed  here  -  (off  mic)? 

SR.  INTEL  OFFICIAL:  We  believe  his  beard  is  dyed. 

Q:  Do  you  have  a  date  on  this  one? 

SR.  INTEL  OFFICIAL:  No  date  on  that  one.  The  next  video  clip  shows  the  beginning  of  a  video  session  where  either 
he  or  the  filmmaker  missed  the  cue  and  fumbled  the  lighting. 

(The  4th  video  is  playing.) 

Q:  In  the  last  one  did  he  mess  up  on  his  Arabic? 

SR.  INTEL  OFFICIAL:  I'm  not  sure  what  the  - 

Q:  Were  these  videos  shot  in  the  compound?  Is  the  backdrop  the  same  -  was  in  the  recording? 

SR.  INTEL  OFFICIAL:  Our  preliminary  analysis  suggests  that  the  armoire  is  an  armoire  that  matches  one  at  the 
compound.  Preliminary  analysis. 

Q:  Clip  three? 

SR.  INTEL  OFFICIAL:  First  clip.  Or,  excuse  me. 

Q:  There’s  a  different  background  in  the  second. 

SR.  INTEL  OFFICIAL:  The  armoire  clip. 

Q:  The  third  clip? 

Q:  Yes.  The  first  of  the  three  short  ones. 

Q:  Yes.  Okay. 

Q:  But  the  fourth  one  you're  not  sure  where  that  was? 

SR.  INTEL  OFFICIAL:  I’m  sorry?  The  fourth  - 

Q:  The  fourth  clip  didn't  have  an  armoire  so  we  don't  know  where  that  one  was  taken? 

SR.  INTEL  OFFICIAL:  Right.  The  missed  cue.  The  missed  cue.  Yes.  There’s  no  armoire  in  that  background. 

Q:  (Off  mic.) 

SR.  INTEL  OFFICIAL:  Right.  We’re  still  assessing  that  one. 

(The  5th  video  is  playing.) 

And  the  third  clip  (5th  video)  shows  an  outtake  from  a  practice  session  in  front  of  a  wrinkled  sheet.  That  was 
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probably  used  as  a  temporary  backdrop. 

Q:  And  no  clues  to  the  times  that  those  were  shot. 

SR.  INTEL  OFFICIAL:  We  do  not  know  the  dates  of  these  clips  we  just  showed  you.  As  Bryan  mentioned,  the  video 
files  are  on  DVD.  They  will  be  provided  at  the  end  of  the  background  briefing.  I  think  there’s  enough  for  one  per  person. 

Q:  Is  that  the  extent  of  the  dips  that  will  be  provided  on  the  DVD,  just  those  five? 

SR.  INTEL  OFFICIAL:  Today.  They’re  yours  to  use  as  you  like.  Just  please  source  them  to  the  U  S.  government. 
Finally,  we  will  hand  out  with  the  DVDs  an  on-the-record  comment  from  Leon  Panetta,  director  of  the  CIA.  And  with  that,  I 
will  open  it  up  to  questions. 

Kim. 

Q:  (Inaudible)  -  a  few  questions.  Has  any  of  the  data  so  far  produced  actionable  intelligence  that’s  led  to  targeting 
in  the  past  week?  And  what  has  it  told  you  about  Osama  bin  Laden’s  daily  life  in  the  compound,  the  number  of  kids?  Did 
you  put  together  of  kids  with  some  of  this  to  brings  us  a  picture? 

SR.  INTEL  OFFICIAL:  On  actionable  intelligence  I’m  not  going  to  comment  on  that.  The  important  thing,  our  top 
priority  is  of  course  to  identify  any  threat  information  and  to  disseminate  that  threat  information  widely  within  the  U.S. 
government  and,  as  appropriate,  with  our  foreign  partners.  Of  course,  another  top  priority  is  to  exploit  the  information  to 
attract  leads  to  other  members  of  al  Qaeda.  But  I’m  not  going  to  comment  on  actionable  intelligence. 

Q:  Daily  life. 

SR.  INTEL  OFFICIAL:  Daily  life  -  we're  still  putting  together  based  on  this  package  a  sense  of  what  life  might  have 
been  like,  but  I  don’t  have  anything  firm  to  characterize  that  at  this  time. 

Q:  (Briefer  name  deleted),  since  the  al  Qaeda  statement  confirming  bin  Laden’s  death  did  not  include  an 
announcement  about  who  his  successor  would  be,  what  does  that  say  about  the  position  of  the  long-known  number  two, 
Ayman  al-Zawahiri? 

SR.  INTEL  OFFICIAL:  Ayman  al-Zawahiri  is  obviously  the  presumed  successor,  but  there  are  strong  indications  that 
he  is  not  popular  within  certain  circles  of  the  group.  So  I  believe  it's  an  open  question  as  to  who  will  take  over  for  Osama  bin 
Laden.  It  is,  of  course,  anathema  to  al  Qaeda  to  hold  free  and  fair  elections.  (Laughter.)  But  if  free  and  fair  elections  were 
held,  Zawahiri  most  likely  would  have  a  fight  on  his  hands. 

Q:  If  I  could  follow  up.  Since  you  already  know  that  he's  not  popular  among  certain  groups,  do  you  know  who  is 
emerging  as  a  possible  leader  among  them? 

SR.  INTEL  OFFICIAL:  I  wouldn’t  want  to  speculate  at  this  time,  Mik.  I  mean,  there  are  a  number  of  senior  al  Qaeda 
officials  who  could  in  theory  step  up.  But  I  wouldn’t  want  to  speculate. 

Q:  Including  al-Awlaki? 

SR.  INTEL  OFFICIAL:  I  think  -  you  know,  there  are  senior  terrorist  leaders  across  the  al  Qaeda  organization  and  its 
affiliates  who  could  step  up.  But,  again,  it  would  be  speculation. 

Yes.  Spencer. 

Q:  How  often  do  you  have  any  indication  from  material  you  captured  about  bin  Laden  being  personally  in  contact 
with  al  Qaeda’s  affiliates  in  Yemen  or  any  other  affiliates  outside  of  Pakistan? 

SR.  INTEL  OFFICIAL:  I’m  not  going  to  comment  on  that  today,  but  suffice  it  to  say  the  treasure  trove  of  information 
has  provided  some  golden  nuggets  of  information  on  communications  within  the  al  Qaeda  group.  And,  you  know,  we  hope 
to  get  a  better  sense  as  exploitation  continues. 

(A  Pentagon  fire  alarm  test  occurs  with  the  ringing  of  a  bell  over  public  address  system  for  the  entire  building  for  less 
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than  30  seconds.) 

Is  that  the  gong? 

Q:  It’s  the  lunch  bell. 


MR.  WHITMAN:  For  those  of  you  who  don't  work  here  regularly,  on  Saturday  this  is  when  we  test  our  fire  alarms. 
(Laughter.) 

Q:  We  re  not  done. 


MR.  WHITMAN:  And  with  that  -  (laughter)  -  back  to  my  kids. 

Q:  Are  you  old  enough  to  remember  the  gong  show? 

SR.  INTEL  OFFICIAL:  Yes.  I  am  in  fact.  (Laughter.)  Should  we  wait  until - 

MR.  WHITMAN.  It  could  go  on  a  while.  He  finishes  this  thing  then  in  another  10  minutes  or  so  we'll  get  more  dings 
but  we'll  just  have  time  - 

SR.  INTEL  OFFICIAL:  I'm  used  to  dings.  Okay.  I’m  sorry.  Let’s  start  over  here  then  we’ll  - 

Q:  Why  did  you  decide  to  release  these  particular  ones?  How  much  in  terms  of  time  -  you  know,  this  is  X  number  of 
minutes  out  of  -  what  estimate  can  you  give  us  so  how  much  video  you've  got  -  you've  retrieved  if  you  know  yet?  And  why 
did  you  release  these  particular  segments? 

SR.  INTEL  OFFICIAL:  We  are  still  cataloguing  the  material.  It  is  a  large  collection.  You  know,  I  can't  give  a  precise 
quantity  of  the  collection  itself  and  I  can't  tell  you  how  many  videos  like  this  are  contained  within  the  materials.  The  one  thing 
that  in  addition  to  the  threat  information  that  we're  focused  on  from  kind  of  analytical  perspective,  as  we  understand  that 
some  of  this  material  at  the  end  of  the  day  -  you  know,  there’s  quantity  and  then  there’s  quality.  And  we  want  to  make  sure 
that  we  methodically  process  this  material  so  that  we  get  the  highest  quality  intelligence  from  this  collection.  Yes,  sir. 

Q:  Could  you  give  a  couple  of  examples  -  when  you  say  he  was  in  control  or  attempting  to  assert  control  of  the 
organization,  can  you  expand  on  that  a  little  bit,  give  us  an  idea  of  how  he  was  doing  that  aside  from  the  volume  of 
information  that  you  recovered? 

SR.  INTEL  OFFICIAL:  It's  hard  to  get  specific  because,  obviously,  we're  still  fighting  al  Qaeda.  But  suffice  it  to  say, 
this  compound  in  Abbottabad  was  an  active  command-and-control  center  for  al  Qaeda’s  top  leader.  And  it’s  clear,  as  I  said 
in  the  remarks,  that  he  was  not  just  a  strategic  thinker  for  the  group.  He  was  active  in  operational  planning  and  in  driving 
tactical  decisions  inside  al  Qaeda. 

Barbara. 

Q:  Two  questions:  how  surprised  were  you  to  find  out  that  he  was  engaged  in  operational  and  tactical  planning? 
Was  that  a  surprise?  And  can  you  tell  us  any  more  of  the  video  of  the  message  to  the  American  people  that  you  put  up  - 
even  if  you  can’t  show  us  the  audio,  was  he  specifically  making  threats  or  in  any  of  this  material,  were  there  threats  against 
the  United  States? 

SR.  INTEL  OFFICIAL:  Can  you  repeat  the  first  question,  Barbara? 

Q:  About  the  surprise  on  -  were  you  surprised  to  find  about  -  because  you  - 

SR.  INTEL  OFFICIAL:  Osama  bin  Laden  declared  war  on  the  United  States  and  is  responsible  for  the  deaths  of 
thousands  of  innocents.  It  was  entirely  unsurprising  to  us  and  it  was  always  our  working  assumption  that  he  was  involved  in 
aspects  of  al  Qaeda’s  operational  planning. 

Q:  And  anything  more,  because  you  mentioned  that  it  was  a  message  to  the  American  people.  I  think  people  are 
going  to  be  very  much  wanting  to  know  what  was  he  saying.  Can  you  describe  it  in  any  way? 
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SR.  INTEL  OFFICIAL:  Right.  He  rehashed  many  of  the  themes  he's  talked  about  before,  criticizing  the  United 
States  and,  as  I  said  before,  denigrating  capitalism.  We're  obviously  reviewing  these  and  other  materials,  other  videos  to 
see  if  there's  any  threat  information  contained  within  them.  I’m  unaware  personally  that  this  particular  video  contains  any 
specific  or  direct  threat  information  but  we’re  obviously  continuing  to  analyze  that  video. 


Catherine. 

Q:  Does  the  evidence  continue  to  support  the  idea  that  he  was  obsessed  with  mass  casualty  attacks  and  also  mass 
transit  and  planes?  And  is  there  evidence  that  there  really  had  been  a  shift  in  '06  to  the  recruitment  of  Americans? 


SR.  INTEL  OFFICIAL:  Yes.  I’m  not  going  to  be  able  to  characterize  the  06  scenario,  Catherine,  but  I  will  tell  you 
that  in  the  materials  we’ve  seen  thus  far,  he  appeared  to  show  continuing  interest  in  transportation  and  infrastructure 
targets. 


Eli. 

Q:  Can  you  talk  about  any  evidence  of  contacts  between  Osama  bin  Laden  and  Pakistani  government  officials  or 
other  government  officials  from  other  Middle  Eastern  countries,  and  also  members  of  the  bin  Laden  family?  Were  there  any 
contacts  between  bin  Laden  and  the  bin  Laden  family  that  you  found  and  can  talk  about  that? 

SR.  INTEL  OFFICIAL:  I  can’t  get  into  the  details  yet  but  at  this  point  we  have  no  indication  that  the  Pakistani 
government  was  aware  that  bin  Laden  was  at  this  compound  in  Abbottabad.  We’re  asking  some  questions  and  the 
Pakistanis  themselves  have  said  that  they’re  asking  questions  of  themselves. 

The  relationship  with  Pakistan  is  an  important  one.  It’s  also  a  complicated  relationship  and  it’s  important  that  we  find 
ways  in  the  future  to  work  together,  especially  on  the  counterterrorism  front.  I  will  note  that  they  have  been  cooperative  in 
the  past  on  pursuing  terrorists  inside  Pakistan.  This  is  a  common  fight.  Bin  Laden  is  responsible  for  supporting  operations 
that  have  killed  scores  of  Pakistanis  as  well,  so  there's  a  mutual  interest  in  us  working  together.  And  we  need  to  find  ways  to 
solidify  that  relationship  going  forward. 

Q:  Can  you  say,  though,  whether  there  was  evidence  - 

SR.  INTEL  OFFICIAL:  One  follow-up,  and  then  - 

Q:  -  Pakistan  -  Pakistani  officials  contact  with  bin  Laden?  Can  you  say  whether  you’ve  found  evidence  of  that? 

SR.  INTEL  OFFICIAL:  I  am  unaware  at  this  point  of  any  Pakistani  government  knowledge  of  bin  Laden’s 
whereabouts  in  Abbottabad. 

Q:  Not  just  Pakistani  government  -  anybody  from  Pakistan? 

SR.  INTEL  OFFICIAL:  There  -  you  know,  I  think  another  senior  U.S.  official  said  earlier  this  week  that  there  may 
have  been  support  from  within  Pakistan,  but,  you  know,  that  doesn’t  necessarily  mean  the  Pakistani  government.  Okay?  So 
we  need  to  tread  carefully  here  and  analyze  the  information  and  to  see  where  it  takes  us.  I  understand  the  questions  that 
are  being  raised  and  they’re  good  ones,  but  again  I  will  repeat  at  this  point  I  don’t  have  any  indication  that  the  Pakistani 
government  was  aware. 

Adam. 

Q:  Does  government  -  wait  a  minute.  Does  government  include  ISI  and  military? 

SR.  INTEL  OFFICIAL:  Pakistani  government.  Yep. 


Adam? 

Q:  When  you  say  that  video  was  called  “Message  to  America”  or  “Message  to  the  American  People,”  is  that  what  it 
said  in  Arabic?  Is  that  what  you  were  translating,  or  is  that  what  you  guys  are  calling  it?  And  also,  is  there  a  quote  that  you 
can  give  us  from  it?  I  know  you  explained  what’s  in  it,  but  is  there  a  quote  that  you  can  provide  us  from  that  video? 
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SR.  INTEL  OFFICIAL:  Yeah,  I  am  not  an  Arabic  linguist,  to  be  certain. 

Q:  (Inaudible.) 

SR.  INTEL  OFFICIAL:  All  right,  okay.  But,  you  know,  I  don't  have  that.  And  in  terms  of  excerpts  or  transcripts  from 
these  videos  it  is  not  our  intention  to  release  them,  as  I  said.  We're  not  in  the  business  of  spreading  the  word  of  al  Qaeda 
and  its  propaganda. 

Yes? 

Q:  (Inaudible)  -  video,  was  it  actually  saying  “Message  to  the  American  People"? 

SR.  INTEL  OFFICIAL:  That  I  don't  know.  We  need  to  get  the  exact  translation. 

Q:  Could  we  get  a  translation  of  that? 

SR.  INTEL  OFFICIAL:  We  will  attempt  to,  and  I'm  sure  that  some  of  you  know  some  folks  who  speak  Arabic,  okay. 
All  right. 

Yes,  on  the  corner? 

Q:  Elisabeth  Bumiller  from  the  New  York  Times. 

SR.  INTEL  OFFICIAL:  Elisabeth,  how  are  you? 

Q:  Just  fine.  I  just  wanted  to  talk  logistically.  You  say  he  was  very  much  in  command  and  control  of  this  command 
and  control  center.  Can  you  just  talk  practically  how  he  did  that  without  internet  and  without  phone  lines?  Apparently  he 
used  thumb  drives  to  communicate  back  and  forth.  Are  you  - 

SR.  INTEL  OFFICIAL:  I’m  not  going  to  get  into  specifics,  but,  you  know,  it's  been  thought  for  some  time,  of  course, 
that  he  would  rely  heavily  on  a  courier  network.  That's  precisely  what  led  us  to  the  compound.  So  it  is  probable  that  the 
couriers  at  the  compound  were  supporting  his  communications  with  other  members  of  al  Qaeda. 

Q:  (Briefer  name  deleted),  can  you  say  what  were  the  -  the  frequency  with  which  that  was  happening  at  this 
command  and  control  center?  How  often  were  messages  showing  up? 

SR.  INTEL  OFFICIAL:  Something  we're  obviously  looking  at,  Greg,  but  I  don’t  - 1  can't  characterize  frequency  at  this 

point. 


Mike? 

Q:  Two  questions.  One,  can  you  elaborate  at  all  on  Zawahiri's  unpopularity  within  al  Qaeda,  which  you  mentioned 
before?  What  is  it  that  his  fellow  al  Qaeda  members  don't  like  about  him? 

And  secondly,  when  you  talk  about  bin  Laden  as  running  this  as  a  command  and  control  center,  can  you  give  any 
examples  of  disrupted  plots  where  you  could  see  bin  Laden's  direction  involved? 

SR.  INTEL  OFFICIAL:  I'm  going  to  have  to  defer  on  that.  I  think  we  need  to  analyze  the  intelligence.  I  wouldn't  get 
into  that.  But  on  Zawahiri,  you  know,  he  -  to  some  members  of  al  Qaeda  -  is  extremely  controlling,  is  a  micromanager,  and 
is  not  especially  charismatic. 

(Laughter.) 

Q:  (inaudible)  -  audio  tape  of  the  video  of  him  watching  himself,  can  you  tell  why  he  was  -  what  he  was  saying  or 
why  he  was  watching  himself  on  TV?  Is  there  anything  you  can  glean  from  that? 

Also,  of  the  cell  phones  that  he  -  that  you  have,  was  one  of  them  presumed  to  be  his  and  were  there  international 
calls  on  that  phone? 
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SR.  INTEL  OFFICIAL:  Yeah,  I'm  not  going  to  be  able  to  get  into  that.  We’re  analyzing  these  videos  right  now  and 
haven’t  reached  any  firm  conclusions,  Jennifer.  And  in  terms  of  cell  phones,  I’m  just  not  going  to  go  there. 

Yes,  in  the  comer.  Yes,  sir. 

Q:  Hi,  Kevin  Baron,  Stars  and  Stripes.  You  mentioned  targets  against  infrastructure  and  things.  Were  there  any 
targets  against  U.S  troops  or  the  war  effort  itself?  I  mean,  has  there  been  any  -  can  you  characterize  any  kind  of  -  any  kind 
of  backlash  or  retribution  since  this  raid  has  happened  aimed  at  the  war  in  Afghanistan. 

SR.  INTEL  OFFICIAL:  That’s  a  good  question,  something  we’re  obviously  taking  a  close  look  at.  And  I  don’t  have, 
you  know,  a  final  answer  for  you  on  that,  but  we  are  reviewing  this  information  closely  for  threats  to  the  United  States  and  to 
our  interests,  to  include  American  troops. 

Obviously  al  Qaeda  has  American  blood  on  its  hands,  and  that  includes  American  blood  in  Afghanistan,  and  we’re 
going  to,  you  know,  on  an  around  the  clock  basis  mine  this  information  for  anything  that  could  suggest  that  there  are 
continuing  threats  from  bin  Laden  and  his  inner  circle  against  our  troops. 

Yes? 

Q:  (Inaudible.) 

SR.  INTEL  OFFICIAL:  Yes. 

Q:  Mike  Evans  from  the  Times. 

SR.  INTEL  OFFICIAL:  Hello,  Mike.  How  are  you? 

Q:  Hi,  (briefer  name  deleted).  Can  I  just  ask,  you  mentioned  about  the  various  measures  you  used  for  positive 
identification  of  Osama. 

SR.  INTEL  OFFICIAL:  Yes. 

Q:  In  the  40  minutes  that  your  guys  had  there  -  the  SEALs  had  there,  did  you  have  any  time  before  he  was  actually 
shot  that  gave  you  time  to  tactically  interrogate  him  or  to  take  a  blood  sample  from  him  while  he  was  still  alive  or  to 
photograph  his  eyes  while  he  was  still  alive?  And  was  the  woman  who  provided  the  information  that  it  was  Osama  bin 
Laden  the  woman  who  was  shot  in  the  leg? 

SR.  INTEL  OFFICIAL:  I’m  not  going  to  get  into  the  specifics  of  what  happened  inside  the  compound  that  night.  This 
briefing  is  focused  on  the  intelligence  aspects  of  the  operation,  but,  you  know,  the  assault  team,  you  know,  certainly 
engaged  in  a  hostile  environment.  This  is  an  al  Qaeda  compound.  And  I’ll  leave  it  there. 

Bill? 

Q:  (Briefer  name  deleted),  the  information  you  gained  has  probably  triggered  some  kind  of  movement  of  al  Qaeda 
people  around  the  world.  Are  you  seeing  people  on  the  move  and  can  we  expect  to  see  any  other  take-downs  in  the  near 
future? 


SR.  INTEL  OFFICIAL:  That’d  be  pure  speculation  on  my  part,  and  I  wouldn’t  want  to  get  into  movements  of  al 
Qaeda  at  this  point. 

Yes? 

Q:  (Briefer  name  deleted),  have  you  asked  the  ISI  -  has  the  U.S.  government  asked  the  ISI  for  names  of  operatives 
to  compare  with  names  that  are  seized  on  this  material? 

SR.  INTEL  OFFICIAL:  I’m  not  going  to  get  into  discussions  with  the  Pakistanis. 

Q:  (Inaudible)  -  hear  the  audio.  Is  it  different  -  are  these  videos  different  in  terms  of  showing  bin  Laden's  energy 
level  compared  to  videos  that  we've  seen  before? 
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SR.  INTEL  OFFICIAL:  Oh,  gosh.  I  don't  know  how  to  - 1  don’t  know  how  to  characterize  - 

(Cross  talk.) 

SR.  INTEL  OFFICIAL:  I’ll  leave  that  to  you.  And  I’m  not  going  to  characterize  the  sound.  Again,  I’m  not  going  to 
comment  on  any  audio  related  to  these  tapes. 

Yes,  sir? 

Q:  Can  you  give  us  either  numbers  or  at  least  a  better  sense  of  how  much  material  you  got  -  how  many  thumb 
drives,  discs,  computers,  whatever  you  can  share? 

SR.  INTEL  OFFICIAL:  There’s  actually  so  much  material  that  we’re  still  trying  to  accurately  quantify  it. 

Yes. 

(Crosstalk.) 

Q:  Is  it  fair  to  say  hundreds  of  items? 

Q:  Is  there  anything  in  the  material  you  found  that  indicates  that  he  still  had  his  fascination  with  attacking  New  York 
and  New  York  City? 

SR.  INTEL  OFFICIAL:  Yeah,  I’m  not  going  to  get  into  specific  cities  or  whatnot,  but  let  me  just  reiterate  that  what 
we’ve  found  so  far,  he  continued  to,  you  know,  be  strongly  interested  in  plotting  attacks  against  the  U.S.  homeland. 

Yes? 

Q:  (Inaudible)  -  the  fact  that  he  dyed  his  beard,  what  does  that  say  about  his  vanity  or  what  do  you  -  or  what  he 
thought  about  his  public  image? 

SR.  INTEL  OFFICIAL:  Well,  I  won’t  comment  specifically  on  dying  the  beard,  but  this  is  clearly  an  al  Qaeda  leader 
who  was  very  interested  in  his  own  image.  And  he  took  very  seriously  and  engaged  very  heavily  in  al  Qaeda  propaganda 
operations,  so,  you  know,  we’ll  have  to  do  some  more  analysis  on  that,  but  our  take-away  is  that  he  jealously  guarded  his 
image. 


Yes,  sir? 

Q:  Is  there  -  you  talk  about  planning.  I  think  he  liked  to  be  into  the  details.  Were  there  -  are  there  specific  things  - 
did  he  have  drawings  and  plans  where  he  was  planning  to  tell  people  to  do  certain  things?  And  off  the  remote  one  where  he 
was  watching  the  video,  are  there  other  videos  that  are  kind  of  the  Obama’s  -  Osama’s  way  of  life  in  a  compound?  Are 
there  other  things  you  haven’t  shown  us  that  show  him  doing  things  in  the  compound? 

SR.  INTEL  OFFICIAL:  We’re  going  to  review  the  materials  and,  you  know,  we  ll  be  looking  for  that  kind  of  thing.  I’m 
not  in  a  position  to  comment  on  those  at  this  time. 

(Cross  talk.) 

Q.  (Inaudible)  -  about  electronic  tripwires  within  the  video  and  audio  materials  that  could  cause  them  to  erase  or  - 1 
mean,  are  they  advanced  enough  for  that  or  is  that  something  that  - 

SR.  INTEL  OFFICIAL:  You  know,  I’m  not  in  a  position  to  characterize  the  security  of  the  videos,  but  I  will  say  that  the 
U.S.  government  has  excellent  technical  experts  who  can  exploit  this  material. 

Yes,  in  the  back. 

Q:  Have  the  Pakistanis  talked  to  you  about  questioning  the  -  those  noncombatants  that  were  there  in  the 
compound?  At  least  trying  to  get  access. 
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SR.  INTEL  OFFICIAL:  I'm  not  going  to  talk  about  discussions  with  the  Pakistanis,  but  we  obviously  have  some 
questions. 

Yes? 

Q:  I  have  a  question  about  you  mentioned  the  command  and  control  aspect.  Is  there  any  indication  from  what 
you've  seen  so  far  that  they  had  a  backup  for  a  command  and  control  center  if  this  one  in  -  in  this  location  was  compromised 
in  some  way  that  there  was  a  new  location  that  they  had  picked  out? 

And  also,  do  you  have  an  estimate  in  terms  of  how  long  the  multi-agency  task  force  is  going  to  take  to  go  through  this 
information?  Are  you  planning  weeks,  months? 

SR.  INTEL  OFFICIAL:  It's  going  to  take  some  time.  I  don't  have  an  accurate  timeline  for  you  and  I  am  unaware  of 
an  alternate  location  for  a  bin  Laden  command  and  control  center,  but  that’s  obviously  something  we're  looking  for. 

Yes,  Rachel? 

Q:  Can  you  talk  a  little  more  about  the  courier  network?  Obviously  picking  out  two  of  these  particular  couriers  so 
close  to  him  must  have  had  some  kind  of  operational  impact  down  the  network.  Can  you  talk  about  the  impact  of  that  and  is 
the  courier  network  still  a  focal  point?  What  else  have  you  gleaned  from  this  particular  cache  of  intel? 

SR.  INTEL  OFFICIAL:  I'm  not  going  to  comment  on  specifics.  We're  obviously  interested  in  any  al  Qaeda  facilitator, 
to  include  couriers. 

Yes? 

Q:  What  makes  it  obvious  that  it  was  command  and  control? 

SR.  INTEL  OFFICIAL:  It's  hard  for  me  to  describe  precisely  given  the  sensitive  nature  of  the  intelligence  we  gleaned, 
but  what  we’ve  gone  through  thus  far  shows  that  -  again,  that  he  was  actively  involved  in  plotting  operations  and  in  directing 
the  daily  operations  of  the  group.  He  was  not  simply  someone  who  was  penning  al  Qaeda  strategy.  He  was  throwing 
operational  ideas  out  there  and  he  was  also  specifically  directing  other  al  Qaeda  members.  Okay? 

Yes,  who  hasn't  asked  a  question  yet?  Yes,  sir. 

Q:  Have  you  found  any  evidence  of  linked  with  al  Qaeda  and  other  terrorist  outfits  in  the  region  like  Lashkar-e-Taiba 
or  Jaish-e-Mohammed? 

SR.  INTEL  OFFICIAL:  We’re  obviously  looking  closely  for  those  links.  I'm  not  in  a  position  to  say  at  this  time. 

Q:  And  have  you  also  shared  any  information  with  India?  A  moment  ago  you  said  you  are  sharing  information  with 
foreign  countries.  Any  information  that  you  have  shared  with  the  Indian  government  so  far? 

SR.  INTEL  OFFICIAL:  We  have  shared  information  with  foreign  countries,  but  I'm  not  going  to  say  which  ones. 

Q:  Was  there  any  medical  equipment  like  a  dialysis  machine  or  anything  - 

SR.  INTEL  OFFICIAL:  I’m  not  going  to  get  into  the  specifics. 

Q:  Were  there  any  links  to  banks? 

SR.  INTEL  OFFICIAL:  We're  obviously  looking  at  al  Qaeda  financing  as  an  important  factor  and  we're  obviously 
looking  for  any  insight  into  how  al  Qaeda  funds  its  operations. 

Yes,  Chris? 

MR.  WHITMAN:  As  we  were  trying  to  -  (inaudible)  -  no  reason  to  get  into  a  frenzy  here,  but  as  you  know  we're 
getting  to  the  point  where  our  senior  intelligence  official  is  saying  that  that’s  information  that’s  going  to  have  to  come  from 
further  assessment  and  things  that  we're  not  going  to  be  commenting  on,  so  in  the  last  couple  of  minutes  here  let's  see  if  we 
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can't  get  to  a  few  of  those  people  who  haven't  had  an  opportunity  to  ask  a  question,  but  we’re  going  to  take  maybe  four  or 
five  more  and  then  bring  it  to  a  close,  okay? 

Q:  (Inaudible)  -  we  used  to  hear  that  he  was  sick  and  getting  some  doctors  to  treat  him  with  dialysis  and  kidney 
problems  and  all  that.  Was  it  propaganda  or  do  you  still  believe  that  somebody  was  hiding  some  information  about  him  or  it 
was  true?  And  finally,  if  Raymond  Davis  case  when  it  went  through  there  these  couple  of  weeks,  did  it  help  or  hurt  or  this 
operation  was  underway  even  during  Raymond  Davis  case? 

SR.  INTEL  OFFICIAL:  I’m  sorry,  the  last  part? 

Q:  The  Raymond  Davis  case. 

SR.  INTEL  OFFICIAL:  Yes,  I'm  familiar  with  that  one. 

Q:  If  this  operation  was  still  underway,  or  it  -  all  this  happened  after  Raymond  Davis  case. 

SR.  INTEL  OFFICIAL:  The  intelligence  case  that  led  us  to  this  compound,  you  know,  started  forming  last  summer 
around  August,  okay? 

Q:  (Inaudible)  -  illness? 

SR.  INTEL  OFFICIAL:  Yeah,  I'm  not  going  to  get  into  those  -  that  speculation.  You  know,  obviously  it's  something 
of  interest,  but  then  again  our  top  priority  is  any  threat  information  and  secondly  leads  to  other  al  Qaeda  terrorists.  You 
know,  the  secondary  questions  will  come  later. 

Q:  Do  you  still  -  finally,  do  you  still  believe  really  -  (inaudible)  -  that  up  until  last  days  of  death  he  was  running  his  al 
Qaeda  mission  and  nobody  in  the  Pakistani  government  knew  because  he  was  delivering  messages  and  all  these 
messengers  and  all  that? 

SR.  INTEL  OFFICIAL:  I  think  I've  said  what  I've  said  on  Pakistan. 

Chris? 

Q:  For  years  it  was  said  that  bin  Laden  was  hiding  in  the  tribal  regions  of  Pakistan  or  Afghanistan  and  that,  you 
know,  A.Q.  core  wasn’t  necessarily  operational  -  that  it  had  been  denigrated.  So  -  I  mean,  how  is  this  not  somewhat  of  an 
intelligence  failure  that,  you  know,  you  find  out  that  bin  Laden  was  operational  and  was  command  and  control? 

SR.  INTEL  OFFICIAL.  If  anyone  defines  this  as  an  intelligence  failure,  I'll  be  happy  to  have  that  argument.  This  is 
the  greatest  intelligence  success  perhaps  of  a  generation.  This  is  a  hunt  for  a  top  al  Qaeda  leader  that  has  spanned  nearly 
10  years.  And  this  government,  our  intelligence  community,  and  counterterrorism  agencies  have  expended  relentless  effort 
to  pursue  leads  on  Osama  bin  Laden.  This  has  always  been  a  top  priority.  And  this  is  a  classic  and  historic  intelligence 
success. 

Intelligence  cases  aren’t  built  overnight.  And  it  took  a  great  deal  of  precision  work,  and  persistence  and 
perseverance  on  the  part  of  collectors  and  analysts  over  many  years  to  piece  together  the  intelligence  case  that  led  to  the 
raid.  This  was  a  circumstantial  case  up  until  the  very  end  -  a  very  strong  one.  But  the  intelligence  picture  didn't  become 
clear,  obviously,  until  last  Sunday. 

Yes? 

Q:  Can  you  tell  us  what  the  overall  impact  has  been  on  al  Qaeda?  Are  they  knocked  back  on  their  heels?  Are  they 
in  disarray?  What  has  been  the  read  so  far? 

Q:  And  is  Awlaki  a  possible  successor  as  part  of  that? 

SR.  INTEL  OFFICIAL:  I  think  we  addressed  Awlaki  before,  but  - 

(Cross  talk.) 


http://www.defense.gov/utility/printitem.aspx?print=http://www.defense.gov/transcripts/tr... 


1/10/2013 


Defense.gov  News  Transcri|^^ackground  Briefing  with  Senior  Intelli^^p  Official  at...  Page  14  of  1 5 


Q:  -  to  bin  Laden?  Is  that  shown  in  the  records? 

SR.  INTEL  OFFICIAL:  I  can't  say  specifically  at  this  point  whether  that's  in  the  records,  per  se,  or  in  the  documents, 
but,  you  know,  it  would  be  highly  unsurprising  if  bin  Laden  didn't  know  about  Anwar  al-Awlaki. 

Q:  Right,  but  back  to  the  overall  impact,  are  they  really  set  back  on  their  heels?  Are  they  in  disarray?  What’s  the 
take  so  far? 

SR.  INTEL  OFFICIAL:  They've  been  on  their  heels  for  some  time,  Mik.  I  mean,  they’ve  suffered  extensive  damage, 
and  the  fact  that  bin  Laden  is  off  the  streets  only  exacerbates  that  damage  for  them,  and  that’s  good  for  the  United  States 
and  pur  allies. 

Q:  So  can  al  Qaeda  -  (Briefer  name  deleted),  can  al  Qaeda  survive? 

SR.  INTEL  OFFICIAL:  I  guess  we’ll  go  to  maybe  two  or  three  more  questions.  Yes,  in  the  back.  Yes? 

Q:  Did  you  -  (inaudible)  -  the  materials  from  the  compound  which  you  -  only  you,  the  people  were  left  in  the 
compound.  Is  it  a  choice  -  a  technical  choice?  I  mean,  what  happened  in  the  immediate  aftermath  of  the  raid  to  all  those 
people  who  still  alive  in  the  compound? 

SR.  INTEL  OFFICIAL:  Repeat  that,  sir.  I’m  sorry. 

Q:  I'm  sorry.  You  choose  to  pick  up  all  the  technical  materials  that  was  n  the  compound  for  intelligence  purposes, 
but  you  left  all  the  people  who  were  still  alive  in  the  compound.  You  didn’t  want  to  bring  people  with  you  to  interrogate  them. 
Why?  Is  it  a  technical  choice? 

SR.  INTEL  OFFICIAL:  There  was  one  objective  for  this  mission  and  it  was  to  find  Osama  bin  Laden.  And  if  that  - 
and  if  he  wasn’t  there  to  get  out. 

(Cross  talk.) 

MR.  WHITMAN:  Come  on,  guys.  Come  on.  Everybody  settle  down.  We're  going  to  take  one  more  question.  It 
needs  to  be  a  question  that  really  can  help  all  of  you  in  this  room.  (Laughter.)  Some  insight  that  hasn’t  been  asked  yet  and 
not  just  kind  of  another  way  of  asking  the  same  question  that  our  senior  defense  official  -  our  senior  intelligence  official  has 
either  answered  or  declined  to  answer.  Who  has  that  probing,  final  question. 


Q:  We  all  do. 

MR.  WHITMAN:  All  right,  so  we’re  going  to  do  two.  We’re  going  to  -  we’re  going  to  do  Bill  and  we’re  going  to  do 
Barbara  and  close  down. 

Q:  You’ve  said  frequently  that  al  Qaeda  was  trying  to  get  weapons  of  mass  destruction.  The  U.S.  government  has 
said  that.  Is  there  any  indication  from  what  you  found  that  al  Qaeda  was  pursuing  nuclear,  biological,  chemical,  radiological 


SR.  INTEL  OFFICIAL:  That’s  obviously  a  top  priority  as  we  exploit  these  materials.  You  know,  I  don’t  have  anything 
on  that  to  report  today,  but  we're  focused  squarely  on  that  because  obviously  that  would  fall  squarely  into  the  threat 
category. 

Barbara? 

Q.  My  probing  and  insightful  question  - 

MR.  WHITMAN:  It  has  to  be  good  because  you’ve  got  the  last  one. 

Q:  It  might  be.  With  respect,  why  do  you  have  someone  in  this  room  taking  photographs  of  us  -  this  lady  over  here 
in  black.  Why  was  she  standing  up  taking  pictures  of  us? 

MR.  WHITMAN:  That  was  your  question?  Those  photographs  are  for  the  agency  and  for  the  official.  They’re  not 
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public  records,  so  don't  worry  about  that.  So  we  won't  let  that  be  the  last  question  since  it  wasn't  real  probing,  but  we  will  - 
(Cross  talk.) 

MR.  WHITMAN:  You  didn't  get  a  question  in?  You  got  a  question  in.  Let's  go. 

Q:  Did  you  glean  anything  about  the  relationship  between  al  Qaeda  and  the  Taliban  and  did  you  find  any  American 
contacts  in  those  phones? 

SR.  INTEL  OFFICIAL:  It’s  a  good  question  and  one  that  we  re  trying  to  seek  answers  on  one  way  or  the  other 
MR.  WHITMAN:  Ladies  and  gentlemen,  I  want  to  think  you  again.  No.  I  want  to  thank  you  again  for  showing  up 

today. 


SR.  INTEL  OFFICIAL:  Thank  you.  I  appreciate  it. 

[At  the  conclusion  of  the  briefing,  DVDs  with  the  five  video  segments  were  handed  out  to  the  press  corps  along  with  the 
following  ON  THE  RECORD  statement  from  Leon  E.  Panetta,  Director  of  the  Central  Intelligence  Agency: 

“This  mission  goes  to  the  heart  of  what  the  CIA  is  all  about:  protecting  America  and  building  a  better  world  for  our  children.  It 
demonstrates  the  perseverance,  skill,  and  sheer  courage  of  the  men  and  women  who  stand  watch  for  our  nation,  day  in  and 
day  out.  And  it  is  a  model  of  seamless  collaboration,  both  within  the  Intelligence  Community  and  with  the  US  military.  The 
material  found  in  the  compound  only  further  confirms  how  important  it  was  to  go  after  Bin  Laden.  Since  9/1 1 ,  this  is  what  the 
American  people  have  expected  of  us.  In  this  critical  operation,  we  delivered."] 
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Aliases: 

Abu  Suhayb  Al-Amriki,  Abu  Suhail  Al-Amriki,  Abu  Suhayb,  Yihya  Majadin  Adams,  Adam  Pearlman,  Yayah,  Azzam  the 
American,  Azzam  Al-Amriki 


DESCRIPTION 


Date(s)  of  Birth  Used: 

September  1,  1978 

Hair: 

Brown 

Place  of  Birth: 

United  States 

Eyes: 

Hazel 

Height: 

5'H" 

Complexion: 

Light 

Weight: 

210  pounds 

Sex: 

Male 

Build: 

Medium 

Citizenship: 

American 

Scars  and  Marks: 
Remarks: 

Languages: 

Gadahn  has  scars  on  his  chest  and  right  forearm. 

None 

Arabic; 

English 

CAUTION 

Adam  Yahiye  Gadahn  was  indicted  in  the  Central  District  of  California  for  treason  and  material  support  to  A1  Qaeda. 
The  charges  are  related  to  Gadahn's  alleged  involvement  in  a  number  of  terrorist  activities,  including  providing  aid  and 
comfort  to  A1  Qaeda  and  services  for  A1  Qaeda. 


REWARD 

The  Rewards  For  Justice  Program,  United  States  Department  of  State,  is  offering  a  reward  of  up  to  $1  million  for 
information  leading  to  the  arrest  of  Adam  Yahiye  Gadahn. 

SHOULD  BE  CONSIDERED  ARMED  AND  DANGEROUS 

If  you  have  any  information  concerning  this  person,  please  contact  your  local  FBI  office  or  the  nearest  American  Embassy 
or  Consulate. 
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Country  Reports  on  Terrorism 

OFFICE  OF  THE  COORDINATOR  FOR  COUNTERTERRORISM 

April  30,  2007 


Update  of  Information  Originally  Reported  Under  Section  7120(b)  of  the  Intelligence  Reform  and  Terrorist  Prevention  Act 

Section  2656f(b)  requires  that  this  report  include  "an  update  of  the  information  contained  in  the  report  required  to  be  transmitted  to  Congress  under  Section  7120(b) 
of  the  9/1 1  Commission  Implementation  Act."  Section  7120(b)  includes  certain  reporting  requirements  relating  to  terrorist  "sanctuaries”  in  addition  to  other  reporting 
requirements  [We  have  integrated  the  terrorist  sanctuary  reporting  required  under  Section  7120(b)  in  the  present  chapter  Because  the  term  “sanctuary"  is 
commonly  associated  with  places  of  worship,  we  have,  for  greater  clarity  and  for  consistency  with  the  terminology  used  elsewhere  in  Country  Reports  on  Terrorism. 
referred  instead  here  to  terronst  "safe  havens  “  We  interpret  terronst  "safe  haven"  to  have  the  same  meaning  as  terrorist  "sanctuary”  for  purposes  of  Section  7120 
(b). 


1  Terronst  Safe  Havens:  Strategies.  Tactics.  Tools  for  Disrupting  or  Eliminating  Safe  Havens 

2.  Support  for  Pakistan 

3.  Collaboration  with  Saudi  Arabia 

4.  Struggle  of  Ideas  in  the  Islamic  Worid 
5  Outreach  through  the  Broadcast  Media 

6.  Visas  for  Participants  in  United  States  Programs 

7.  Basic  Education  in  Muslim  Countries 

8.  Economic  Reform 

5.1.  Terrorist  Safe  Havens 

Terrorist  safe  havens  are  defined  in  this  report  as  ungovemed.  under-governed,  or  ill-governed  areas  of  a  country  and  non-physical  areas  where  tenronsts  that 
constitute  a  threat  to  U  S  national  secunty  interests  are  able  to  organize  plan,  raise  funds,  communicate,  recruit,  train,  and  operate  in  relative  secunty  because  of 
inadequate  governance  capacity,  political  will,  or  both.  Physical  safe  havens  provide  security  for  terronst  leaders,  allowing  them  to  plan  acts  of  terrorism  around  the 
worid.  Global  communications  and  f  nancial  systems,  especially  those  created  by  electronic  infrastructure  such  as  the  internet,  global  media,  and  unregulated 
economic  activity  further  allow  terrorists  to  carry  out  activities,  particularly  the  dissemination  of  propaganda  and  misinformation,  without  the  heed  for  a  physical  safe 
haven.  These  "virtual"  havens  are  highly  mobile,  difficult  to  track,  and  difficult  to  control,  and  are  not  based  in  any  particular  state  This  part  of  the  report,  however, 
will  hot  address  virtual  safe  havens,  focusing  instead  on  physical  safe  havens. 


Somalia.  A  small  number  of  al-Qaida  operatives  found  safe  haven  in  East  Africa,  particularly  Somalia,  where  they  continued  to  pose  a  senous  threat  to  American 
and  allied  interests  in  the  region  Although  these  elements  were  severely  disrupted  at  years  end  as  a  result  of  Ethiopian  and  Somali  Transitional  Federal 
Government  military  actions.  AQ  continued  to  operate  in  Somalia  and  elsewhere  in  East  Africa  Somalia  remains  a  concern  given  me  country's  long  unguarded 
coastline,  porous  borders,  continued  political  instability,  and  proximity  to  the  Arabian  Peninsula  all  of  which  provide  opportunities  for  terronst  transit  and/or  safe 
haven  AQ  remains  likely  to  make  common  cause  with  Somali  extremists 

The  Trans-Sehera.  The  Algena  based  Salafist  Group  for  Preaching  and  Combat  (AQIM/GSPC)  officially  merged  with  al-Qaida  in  September,  and  subsequently 
changed  its  name  to  al-Qaida  in  the  Islamic  Maghreb  (AQIM).  The  AQIM/GSPC  continues  to  operate  in  the  Trans-Sahara  region,  crossing  difficult-to-patrol  borders 
between  Mali.  Mauritania.  Niger.  Algeria,  and  Chad  to  recruit  extremists  within  the  region  for  training  and  terrorist  operations  in  the  Trans-Sahara,  and  possibly  for 
operations  outside  the  region  Its  new  alliance  with  Al-Qaida  potentially  has  given  it  access  to  more  resources  and  training. 

Northern  Mali  served  as  a  potential  safe  haven  for  terrorists,  traffickers,  and  smugglers  because  the  region's  remoteness  and  harsh  desert  climate  discouraged 
effective  assertion  of  central  government  control  The  al-Qaida-aligned  AQIM/GSPC  maintained  a  small-scale  presence  using  sparsely  populated  areas  in  northern 
Mali  as  a  safe  haven,  although  the  group  does  not  maintain  permanent  facilities  and  is  constantly  on  me  move  Since  a  brief  exchange  of  gunfire  in  Apnl  2004. 
dunng  which  four  Malian  armed  forces  personnel  were  wounded,  there  have  been  no  confrontations  between  the  Malian  military  and  me  AQIM/GSPC  In 
September  and  October,  a  group  of  Malian  Tuareg  rebels,  known  as  me  Alliance  for  Democracy  and  Change  (ADC),  engaged  in  two  fire-fights  with  the 
AQIM/GSPC  in  northern  Mali  The  Malian  government  has  announced  no  official  position  on  me  violence  between  me  ADC  and  AQIM/GSPC.  nor  did  it  attempt  to 
confront  AQIM/GSPC  elements  in  me  North  or  prevent  their  use  of  Malian  territory  in  2006 

The  Government  of  Mauritamaaggressively  pursued  AQIM/GSPC  members  on  its  territory,  and  several  AQIM/GSPC  members  who  attempted  to  infiltrate  the 
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country  were  arrested.  In  contrast  with  2005,  there  were  no  terrorist  attacks  on  Mauritanian  soil.  However,  fighting  between  the  AQIM/GSPC  and  Tuareg  rebels  in 
Northern  Mali  occasionally  threatened  the  border  region. 


The  Sulu/Sulawesl  Sea*  Littoral.  Southeast  Asia  includes  a  safe  haven  area  composed  of  the  Sulawesi  Sea  and  Sulu  Archipelago,  which  sit  astride  the  mantime 
boundary  between  Indonesia.  Malaysia,  and  the  Philippines.  The  geography  of  the  thousands  of  islands  in  the  region  makes  them  very  difficult  for  authonties  to 
monitor.  The  range  of  non-tenronst  activities,  both  licit  and  illicit,  that  are  occumng  in  this  maritime  area  pose  another  challenge  to  identifying  and  counlenng  the 
terronst  threat.  Although  Indonesia.  Malaysia,  and  the  Philippines  have  improved  their  efforts  to  control  their  shared  mantime  boundaries,  the  area  remained  difficult 
to  control.  Surveillance  is  partial  at  best,  and  traditional  smuggling  and  piracy  groups  provided  an  effective  cover  for  terronst  activities  in  the  area,  such  as 
movement  of  personnel,  equipment,  and  funds.  This  area  represents  a  safe  haven  for  the  AQ-linked  Jemaah  Islamiya  (Jl)  organization  and  the  Philippine  Abu 
Sayyaf  Group  (ASG) 

In  2006,  Malaysian  authonties  anested  several  members  of  a  Jl  support  cell  in  Sabah,  Malaysia,  who  were  facilitating  Jl  activities  across  the  tri-border  area.  In 
December,  the  Malaysian  Defense  Minister/Deputy  Prime  Minister  and  his  Indonesian  counterpart  announced  an  initiative  to  enhance  bilateral  police  cooperation 
along  the  land  border  on  Borneo 

•  The  Southern  Philippines.  The  Abu  Sayyaf  Group  (ASG).  responsible  for  multiple  bombings  and  kidnappings  throughout  the  southern  Philippines  in  recent 
years,  remained  active,  although  weakened  Several  key  operatives,  including  ASG  leader  Khadaffy  Janjalani  and  his  lieutenant  Abu  Solaiman.  were  killed 
during  a  counterterrorism  offensive  by  the  Armed  Forces  of  the  Philippines.  Jl  and  ASG  operatives  continued  to  enjoy  safe  haven  in  the  Southern  Philippines, 
but  sustained,  effective  counterterrorist  field  operations  by  Philippine  military  forces  on  key  islands  of  the  Sulu  archipelago  have  had  a  marked  impact  on  the 
terrorists'  freedom  of  action.  Development  programs,  civil-military  affairs  projects  such  as  infrastructure  construction,  medical  and  dental  clinics,  and  other 
measures  have  undermined  public  sympathy  for  terrorist  groups  and  boosted  popular  support  for  the  government 

•  Indonesia.  Although  Indonesia  has  made  significant  progress  in  weakening  the  Jl  terronst  organization.  Jl  continues  to  operate  in  Indonesia,  a  geographically 
widespread  archipelago  country  with  porous  borders  and  CT  resource  constraints  Key  Jl  operational  planner  Noordin  Mat  Top  remains  on  the  rnn,  although 
aggressively  pursued  by  Indonesian  CT  authonties 

Near  East  Asia 


Iraq.  Iraq  is  not  cunently  a  terrorist  safe  haven,  but  terrorists,  including  Sunni  groups  like  al-Qaida  in  Iraq  (AQI).  Ansar  al-lslam  (Al).  and  Ansar  al-Sunna  (AS),  as 
well  as  Shia  extremists  and  other  groups,  view  Iraq  as  a  potential  safe  haven  and  are  attempting  to  make  it  a  reality 

The  June  7  death  of  AQI  leader,  Abu  Musab  al-Zarqawi.  damaged  the  group’s  leadership  but  did  not  diminish  attacks  against  Coalition  Forces,  Iraqi  civilians  and 
infrastructure  nor  did  it  halt  overall  increasing  attack  trends  by  the  group  and  other  affiliated  groups.  Senior  Iraqi  officials,  including  Iraqi  President  Talabani,  traveled 
to  Iran  throughout  the  year  encouraging  the  Iranian  government  to  support  Iraq's  political  process  and  to  stop  matenal  support  of  terrorist  groups  and  militias 
Although  efforts  by  the  Iraqi  government,  the  United  States.  Coalition  partners,  and  the  international  community  are  helping  to  thwart  the  terrorists'  ambitions,  the 

establish  effective  national  institutions  that  transcend  sectarian  or  ethnic  interests  and.  within  this  context,  the  willingness  of  the  security  forces  to  pursue  extremist 
elements  of  all  kinds,  the  extent  to  which  extremists,  most  notably  AQI,  can  be  defeated  in  their  attempt  to  foment  inter-sectanan  struggle  between  Shia  and  Sunnis; 


•  Northern  Iraq.  The  Kongra-Gel/PKK  maintains  an  active  presence  in  northern  Iraq,  from  which  it  coordinates  attacks  in  the  predominantly  ethnic  Kurdish 
areas  of  southeastern  Turkey  and  provides  logistical  suppon  to  forces  that  launch  attacks  into  Turkey,  pnmarily  against  Turkish  secunty  forces,  local  Turkish 
officials,  and  villagers  who  oppose  the  organization.  In  an  effort  to  demonstrate  further  that  the  Iraqi  government  would  not  allow  Iraq  to  become  a  safe  haven 
for  terrorist  organizations.  Prime  Minister  Nuri  al-Maliki  appointed  the  Minister  of  State  for  National  Security.  Shirwan  al-Waeli.  as  the  Iraq  coordinator  for  PKK 

in  the  south,  establishing  itself  in  this  region  for  the  first  time  in  30  years  The  LAF  was  assisted  by  UNIFIL.  authorized  to  deploy  up  to  15,000  international 
peacekeepers  south  of  the  Litani  River  Also,  the  Internal  Secunty  Force  created  a  special  unit  to  combat  tenonsm  and  established  branches  of  this  unit  to  preempt 
terrorist  activity  in  northern  and  central  Lebanon  Despite  these  steps.  Lebanon  remains  a  safe  haven  for  terronst  activities  Hizballah  remains  the  most  prominent 
and  powerful  terrorist  group  in  Lebanon,  with  a  strong  influence  among  Lebanon's  large  Shia  community  Hizballah  maintains  offices  in  Beirut  and  elsewhere  in  the 
country,  has  official  liaison  officers  to  the  secunty  services,  is  represented  by  elected  deputies  in  pariiament,  and  has  two  ministers  in  the  cabinet  (although  they 
have  suspended  their  participation  in  the  government).  Hizballah  is  still  recognized  by  the  Lebanese  government  as  a  legitimate  "resistance  group"  and  political 


The  unstable  political  situation  in  Lebanon  also  contributed  to  enabling  foreign  Sunni  extremists  with  links  to  AQ  to  infiltrate  Lebanon  and  to  set  up  cells,  including 
within  the  Palestinian  refugee  camps  Palestinian  extremist  groups  also  have  exploited  the  absence  of  Lebanese  government  authority  within  the  12  refugee  camps, 
which  have  become  terrorist  safe  havens  and  LAF  no-go  zones  We  believe  that  some  of  these  groups,  such  as  AQ-associated  Asbat  al-Ansar.  and  Fatah  al-lslam. 
have  used  the  safe  haven  within  the  camps  to  train  for  terronst  attacks  in  Lebanon  proper 

See  Chapter  3,  State  Sponsors  of  Tenonsm,  for  discussions  on  Iran  and  Syria,  which  provide  safe  haven  to  Hizballah  and  Palestinian  tenonst  groups,  and  are 
used  as  safe  havens  by  al-Qaida-linked  operatives  and  groups 

Yemen  AQ's  operational  structure  in  Yemen  has  been  weakened  and  dispersed  but  concerns  remain  about  the  organization's  attempts  to  reconstitute  operational 
cells  there.  Yemen  continues  to  increase  its  maritime  security  capabilities,  but  land  border  security  along  the  extensive  frontier  with  Saudi  Arabia  remains  a 
problem,  despite  increased  Yemeni-Saudi  cooperation  on  bilateral  security  issues 
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Afghan-Paklstan  Border.  Historically,  Islamabad  and  Kabul  have  not  exerted  comprehensive  control  over  the  mountainous  and  sparsely  populated  Afghan- 
Pakistan  border  -  the  famed  "Durand  Line  ”  Fiercely  independent  Pashtun  and  Baluch  tribes  straddle  the  border,  which  is  routinely  crossed  by  militants  and 
extremists 

Pakistan.  The  Federally  Administered  Tnbal  Areas  (FATA)  of  Pakistan  have  become  a  safe  haven  for  AQ  tetronsts  and  Afghan  insurgents  since  the  fall  of  the 
Taliban  in  December  2001.  Islamist  Deobandi  groups  and  many  local  tnbesmen  in  the  FATA  continue  to  resist  the  government's  efforts  to  improve  governance  and 
administrative  control  at  the  expense  of  longstanding  local  autonomy.  Despite  Pakistan's  efforts  to  eliminate  threats  and  establish  effective  governance  in  the  FATA, 
these  tnbal  areas  continued  to  be  terrorist  safe  havens  and  sources  of  instability  for  Pakistan  and  its  neighbors  The  government  maintains  approximately  80.000 
troops,  including  Army  and  Frontier  Corps  (FC)  units,  along  the  Afghanistan  border  The  U  S  plans  to  help  modernize  and  increase  the  capacity  of  the  Frontier 
Corps  so  they  can  become  a  more  effective  force  The  Pakistani  government  expects  to  close  four  Afghan  refugee  camps-m  which  terronsts  and  violent  extremists 

FATA  to  fulfill  their  promises  to  the  government  under  the  terms  of  the  North  Waziristan  agreement  signed  in  September,  failed  to  stem  insurgent  infiltration  into 

In  order  to  increase  the  central  government's  writ  in  the  FATA,  the  Government  of  Pakistan  is  implementing  a  comprehensive  approach  with  three  prongs  political, 
secunty,  and  developmental  For  the  political  prong.  Pakistan  seeks  to  bolster  effective  governance  by  empowenng  local  officials  For  the  secunty  prong.  Pakistan's 
objective  is  to  increase  the  capacity  and  efficacy  of  local  secunty  forces  For  the  developmental  prong,  the  Government  of  Pakistan  has  designed  a  comprehensive 
sustainable  development  plan  for  the  region  The  plan  concentrates  on  four  sectors  (basic  human  services,  natural  resources,  communication/  infrastructure,  and 
economic  development)  and.  if  fully  implemented,  would  cost  $2  billion  The  plan  was  developed  with  the  extensive  grassroots  participation  of  ail  stakeholders  and 
will  provide  essential  economic  and  livelihood  opportunities  while  upgrading  and  expanding  social  services  to  a  population  at  risk  for  recruitment  by  extremist  and 
terrorist  organizations. 

•  Afghanistan.  The  Afghan  government,  in  concert  with  ISAF/NATO  forces  and  the  international  community,  continues  efforts  to  build  secunty  on  the  Afghan 
side  of  the  border  The  border  areas  remain  contested  however,  with  ongoing  insurgent  and  terronst  attacks,  to  include  al-Qaida  activity  Taliban  terronst 
attacks,  alongside  with  those  of  associated  extremist  movements  such  as  Hizb-e-lslami  Gulbuddin  (HIG)  and  the  Haqqani  network,  continued  throughout 
Afghanistan.  Taliban-sponsored  insurgency,  terronsm.  and  related  narcotics  cultivation  remained  particularly  prevalent  in  the  South  and  East  of  the  country. 

Western  Hemisphere 


Colombia  Border  Region  This  region  includes  the  borders  between  Colombia  on  one  side,  and  Venezuela.  Ecuador.  Peru.  Panama,  and  Brazil  on  the  other 
Rough  terrain,  dense  forest  cover,  low  population  densities,  and  lack  of  government  authonty  and  presence  in  this  area  create  an  area  of  safe  haven  for  insurgent 
and  terronst  groups,  including  especially  the  Revolutionary  Armed  Forces  of  Colombia  (FARC)  Brazil,  Ecuador,  Peru,  and  Panama  have  adopted  an  tacit  policy  mix 
of  containment  and  non-confrontation  with  Colombian  narcoterrorist  groups,  with,  however,  some  confrontations  occurring  Much  of  this  depends  on  local  decisions 
and  relations  The  FARC  uses  remote  areas  in  Colombia's  border  regions  to  rest  and  regroup,  procure  supplies,  and  stage  and  train  for  terronst  attacks  In  addition, 
the  FARC  and  another  designated  terronst  organization,  the  National  Liberation  Army  (ELN)  regard  Venezuelan  temtory  near  the  border  as  a  safe  haven  and  often 
use  the  area  for  cross-border  incursions.  Splinter  groups  of  the  FARC  and  breakaway  members  of  another  designated  terronst  organization,  the  United  Self- 
Defense  Forces  of  Colombia  (AUC).  operate  in  vanous  parts  of  Venezuela  and  are  involved  in  drug  trafficking. 

The  Tri-Border  Area  (Argentina,  Brazil,  and  Paraguay).  The  United  States  remains  concerned  that  Hizballah  and  HAMAS  are  using  the  Tn-Border  area  as  a  safe 
haven  in  which  to  raise  funds  by  participating  in  illicit  activities  and  soliciting  donations  from  extremists  within  the  sizable  Muslim  communities  in  the  region  and 
elsewhere  in  Argentina  Brazil,  and  Paraguay  Although  there  was  no  corroborated  information  that  these  or  other  Islamic  extremist  groups  used  the  region  for 
military-type  training,  or  planning  of  terronst  operations,  suspected  supporters  of  Islamic  terronst  groups,  including  Hizballah,  take  advantage  of  loosely  regulated 
territory  and  proximity  to  Muslim  communities  in  Ciudad  del  Este.  Paraguay,  and  Foz  do  Iguacu,  Brazil,  to  engage  in  illegal  activity  and  illicit  fundraising.  The 
governments  of  the  TBA  have  long  been  concerned  with  arms  and  drags  smuggling,  document  fraud,  money  laundering,  and  the  manufacture  and  movement  of 
contraband  goods  through  this  region  In  the  early  1990s.  the  governments  established  a  mechanism  to  address  these  illicit  activities. 

Corruption,  poverty,  a  lack  of  avic  institutions  and  social  services,  politically  repressive  governments,  inadequate  or  unjust  law  enforcement  and  legal  systems  are 
conditions  terronsts  exploit  for  recruitment,  operational  planning  or  physical  safe  haven  Efforts  to  build  partner  capacity  and  encourage  states  to  cooperate  more 
effectively  at  the  local  and  regional  level  are  key  to  denying  terrorists  safe  haven  U  S.  Ambassadors,  as  the  President's  personal  representatives  abroad,  have  a 
unique  responsibility  to  bnng  all  elements  of  national  power  to  bear  against  the  terrorist  enemy  They  lead  interagency  Country  Teams  that  develop  strategies  to 
help  host  nations  understand  the  threat  and  to  strengthen  their  political  will  and  capacity  to  counter  it. 

Defeating  the  terronst  enemy  requires  a  comprehensive  effort  executed  locally,  nationally,  regionally  and  globally  Working  with  partner  nations,  we  must  eliminate 
terrorist  leadership,  but  incarcerating  or  killing  terronsts  will  not  achieve  an  end  to  terronsm  We  must  simultaneously  eliminate  terronst  safe  havens,  tailonng 
regional  strategies  to  disaggregate  terrorist  networks,  breaking  terrorist  financial,  travel,  communications  and  intelligence  links.  Finally,  and  most  challenging  we 
must  address  the  underlying  conditions  that  terronsts  exploit.  These  include  geo-political  issues,  lack  of  economic  opportunity  and  political  participation,  ethnic 
conflict,  ungovemed  space,  or  political  injustice 

Regional  Strategic  Initiative.  Building  on  this  understanding  we  have  worked  to  develop  the  Regional  Strategic  Initiative  (RSI),  an  effort  to  develop  flexible 
regional  networks  of  interconnected  Country  Teams.  The  State  Department's  Bureau  of  Coonlerterronsm  (S/CT)  is  working  with  ambassadors  and  interagency 
representatives  in  key  terrorist  theaters  of  operation  to  assess  the  threat  and  devise  collaborative  strategies,  action  plans,  and  policy  recommendations 

The  RSI  is  a  key  tool  in  promoting  cooperation  between  our  partners  in  the  War  on  Terror  -  for  example  with  Malaysia.  Indonesia  and  the  Philippines  as  they 
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confront  terronst  transit  across  the  Sulawesi  Sea,  or  among  Mauntania.  Algena,  Morocco.  Niger.  Chad,  and  Mali,  to  counter  a  GSPC/AQIM  enemy  recruiting  and 
hiding  in  the  desert  that  sits  astnde  national  borders  Terrorists  are  highly  adaptable,  defeating  them  requires  both  centralized  coordination  and  field  authority 
Resources  and  responses  must  be  applied  in  a  rapid,  flexible,  and  focused  manner  The  RSI  helps  achieve  this  coordinated  approach. 

As  of  December  2006.  RSI  strategy  groups  were  in  place  for  Southeast  Asia.  Iraq  and  its  neighbors,  the  Eastern  Mediterranean,  the  Western  Mediterranean,  and 
the  Horn  of  Africa.  These  groups  are  chaired  by  Ambassadors,  with  interagency  representatives  participating.  RSI  programs  focus  on  developing  a  common 
understanding  of  the  strategic  situation  in  a  region  Using  this  shared  perspective,  networtred  Country  Teams  then  identify  opportunities  for  collaboration  and  pool 
resources  not  only  to  eliminate  terrorism  safe  havens,  but  also  to  address  the  conditions  that  terronsts  exploit  for  recruitment 

Terrorists  operate  without  regard  to  national  boundanes  To  effectively  counter  terrorists,  we  are  working  to  strengthen  our  regional  and  transnational  partnerships 
and  increasingly  operate  in  a  regional  context  Denying  safe  haven  plays  a  major  role  in  undermining  terronsts'  capacity  to  operate  effectively  and  forms  a  key 
element  of  U  S  counterterrorism  strategy  as  well  as  the  cornerstone  of  UN  Security  Council  Resolution  1373,  adopted  in  September  2001.  UNSCR  1373 
specifically  targets  terrorists'  ability  to  move  across  international  borders  and  find  safe  haven,  to  solicit  and  move  funds,  and  to  acquire  weapons  It  also  calls  on  UN 
member  states  to  enact  laws  criminalizing  terronst  activity  and  support  to  enact  such  laws 

Countering  Terrorism  on  the  Economic  Front 

Since  the  terronst  attacks  of  September  1 1 . 2001 .  the  United  States  has  acted  to  block  funding  of  terrorists  and  their  supporters  and  to  promote  international 
cooperation  against  them  On  September  23.  2001 .  the  President  signed  E  O  1 3224.  giving  the  United  States  a  powerful  tool  to  impede  terronst  funding.  This 
executive  order  provides  a  means  to  disrupt  the  financial  support  network  for  terrorists  and  terrorist  organizations  by  authonzing  the  U  S  government  to  designate 
and  block  assets  of  foreign  individuals  and  entities  that  commit,  or  pose  a  significant  nsk  of  committing,  acts  of  terrorism  In  addition,  because  of  the  pervasiveness 
and  expansiveness  of  the  financial  base  of  foreign  terrorists,  the  order  authorizes  the  U  S  government  to  block  the  assets  of  individuals  and  entities  that  provide 
support,  offer  assistance  to.  or  otherwise  associate  with  designated  terrorists  and  terronst  organizations.  The  order  also  covers  their  subsidiaries,  front 
organizations,  agents,  and  associates. 

The  Secretary  of  State,  in  consultation  with  the  Attorney  General  and  the  Secretary  of  the  Treasury,  continues  to  designate  Foreign  Terrorist  Organizations  (FTOs) 
pursuant  to  Section  219  of  the  Immigration  and  Nationality  Act.  as  amended  These  designations  play  a  cntical  role  in  the  U.S.  fight  against  terronsm  and  are  an 
effective  means  of  curtailing  support  for  terrorist  activities  and  pressuring  groups  to  get  out  of  the  terrorism  business  Among  the  consequences  of  such  a 
designation,  it  is  unlawful  for  U.S.  citizens  or  any  persons  subject  to  the  jurisdiction  of  the  U  S  to  provide  funds  or  material  support  to  a  designated  FTO  U.S 
financial  institutions  are  also  required  to  freeze  the  funds  of  designated  FTOs 

Executive  Order  and  Foreign  Terronst  Organization  designations  support  U  S  efforts  to  curb  the  financing  of  terrorism  and  encourage  other  nations  to  do  the  same. 
They  internationally  stigmatize  and  isolate  designated  terrorist  entities  and  individuals.  They  also  deter  donations  or  contnbutions  to.  and  economic  transactions 
with,  named  entities  and  individuals.  In  addition,  they  heighten  public  awareness  and  knowledge  of  terronst  organizations  and  signal  to  other  governments  U  S 

International  cooperation  remains  fundamental  to  our  common  endeavors  for  the  simple  reason  that  most  of  the  funds  used  to  support  terrorism  are  located  outside 
the  junsdiction  of  the  United  States  International  cooperation  is  essential  to  initiatives  in  fields  ranging  from  intelligence  and  law  enforcement  coordination  to 
targeted  financial  sanctions  to  norms  and  standards  of  financial  regulation 

United  Nations  Security  Council  Resolution  1267  and  successor  resolutions  require  member  states  to  impose  financial  and  other  sanctions  on  listed  groups  and 
individuals  associated  with  Usama  bin  Ladin.  the  Taliban,  or  al-Qaida  In  2006.  UNSCR  1735  was  adopted,  clarifying  procedures  for  both  listing  and  delisting 
terrorist  groups  and  entities  under  1267  in  an  effort  to  increase  transparency.  UNSCR  1735,  also  encourages  member  states  and  the  1267  Committee  to  update  the 
Taliban  section  of  the  1267  consolidated  sanctions  list,  both  by  submitting  additional  names  for  indusion  on  the  Consolidate  List  of  individuals  and  entities 
associated  with  the  Taliban,  especially  those  responsible  for  the  recent  upsurge  of  Taliban  violence  in  Afghanistan,  as  well  as  considenng  petitions  to  remove  listed 
members  and/or  associates  no  longer  associated  with  the  Taliban.  In  December  2006.  the  United  States  and  France  co-sponsored  UNSCR  1730  in  response  to  a 
call  for  improving  procedures  for  delisting  individuals  and  entities  from  the  1267  Committee's  Consolidated  List 

In  2006,  the  United  States  and  other  UN  members  designated  a  number  of  individuals  and  entities 

•  On  February  8.  the  United  States  designated  five  individuals  and  four  entities  for  their  role  in  financing  the  Libya  Islamic  Fight  Group  (LIFG),  an  AQ  affiliate 
known  for  engaging  in  terronst  activity  in  Libyan  and  cooperating  with  AQ  worldwide  ADd  Al-Rahman  Al-Faqih.  Ghuma  AbdTabbah.  Abdulbaqi  Mohammed 
Khaled.  Tahir  Nasuf.  and  Mohammed  Benhammedi  were  designated  pursuant  to  E  O 13224  as  were  the  four  entities  Sara  Properties  Ltd  .  Meadowbrook 
investments  Ltd  Sanabel  Relief  Agency  Ltd.,  and  Ozlam  Properties.  Ltd.  On  February  7.  the  UN  1267  Sanctions  Committee  added  these  individuals  and 
entities  and  entities  to  its  list  of  individuals  and  entities  associated  with  Usama  bin  Ladin.  the  Taliban,  or  al-Qaida 


Also  designated  were  Al- 


•  On  March  23.  the  United  States  designated  Al-Manar,  a  satellite  owned  or  controlled  by  the  Iran-funded  Hizballah  terronst  i 


Nour  Radio  and  the  Lebanese  Media  group,  the  parent  company  to  both  Al-Manar  and  Al-Nour 

On  April  13.  the  United  States  designated  four  top  leaders  of  the  al-Qaida-linked  Southeast  Asian  terrorist  organization  Jemaah  Islamiya  (Jl)  pursuant  to  E  O 
13224:  Abdullah  Anshon,  Abu  Bakar  Ba'asyir.  Gun  Gun  Rusman  Gunawan.  and  Taufik  Rifki 

On  July  20,  the  United  States  designated  Abu  Sufian  Al  Salambai  Muhammed  Ahmed  Abd  Al-Razziq  for  high  level  ties  to  and  support  for  the  al-Qaida  network 

On  August  4.  the  United  States  designated  the  Indonesian  and  Philippine  branches  of  the  Saudi-based  International  Islamic  Relief  Organization  (IIRO)  for 
facilitating  fundraising  tor  al-Qaida  and  affiliated  terronst  groups  pursuant  to  E.O  13224  The  Executive  Director  of  the  Eastern  Province  Branch  of  IIRO  in 
Saudi  Arabia.  Abd  Al  Hamid  Sulaiman  Al-Mujil.  was  also  designated  tor  using  his  position  to  bankroll  the  al-Qaida  network  in  Southeast  Asia  On  August  4.  the 
UN  1267  Sanctions  Committee  added  Abd  Al  Hamid  Sulaiman  Al-Mujil  and  the  Philippine  branch  of  the  IIRO  to  its  list  of  individuals  and  entities  associated 
with  Usama  bin  Ladin,  the  Taliban,  or  al-Qaida 

On  August  30.  the  Islamic  Resistance  Support  Organization  (IRSO).  a  key  Hizballah  fund-raising  organization,  was  designated  under  E.O  13224 
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•  On  September  7,  the  United  States  designated  two  financial  companies  and  one  individual  that  provided  financial  support  to  the  Iran  funded  Hizbaltah  terrorist 
network  Bayt  al-Mal  and  the  Yousser  Company  as  well  as  Husayn  al-Shami.  the  head  of  Bayt  al-Mal  and  a  senior  Hizballah  leader,  were  designated  under 

E  O 13224 

•  On  Decembers,  the  United  States  designated  nine  individuals  and  two  entities  located  in  the  tnple  frontier  of  Argentina.  Brazil  and  Paraguay  that  provided 
financial  and  logistical  support  to  Hizballah,  Muhammad  Yusuf  Abdallah,  Hamzi  Ahmad  Barakat,  Hatim  Ahmad  Barakat,  Muhammad  Fayez  Barakat, 
Muhammad  Tarabain  Chamas,  Saleh  Mahmud  Fayad,  Sobhi  Mahmud  Fayad,  All  Muhammad  Kazan,  and  Farouk  Omairi.  and  two  businesses,  Casa  Hamze 
and  Galena  Page,  were  designated  under  E.O  13224. 

•  On  Deoember  7.  the  United  States  designated  five  individuals  under  E.O  13224  for  providing  financial  support  to  al-Qaida  and  other  temonst  organizations  as 
well  as  facilitating  temonst  activity.  Mullah  Krekar.  Hamed  Al  Ali,  Jaber  Al  Jalamah.  Mubarak  Al  Btahali,  and  Mohamed  Moumou  were  designated.  On 
December  7.  the  UN  1267  Sanctions  Committee  approved  the  request  that  Mohamed  Moumou  and  Mullah  Krekar  be  added  to  its  list  of  individuals  and 
entities  associated  with  Usama  bin  Ladin.  the  Taliban,  or  al-Qaida 

•  December  12,  Mohammed  Al-Ghabra  a  British  citizen  who  provided  matenal  and  logistical  support  to  al-Qaida  and  other  terrorist  organizations,  was  added  to 
the  UN  1267  Sanctions  Committee  list.  On  December  19.  the  United  States  designated  Mohammed  Al-Ghabra  under  E.O  13224 

•  As  of  December  31.  2006,  the  United  States  has  designated  a  total  of  469  Individuals  and  entities  as  terronsts,  their  financiers,  or  facilitators,  since  2001.  The 
global  community  has  frozen  more  than  $1 53  million  in  terronst-related  assets 

Bringing  Terrorists  to  Justice.  The  Rewards  for  Justice(RFJ)  Program  continues  to  be  one  of  America's  most  valuable  assets  in  the  War  on  Terror  Through  RFJ, 
the  Secretary  of  State  may  offer  rewards  for  information  that  prevents  or  successfully  resolves  an  act  of  international  terrorism  against  the  United  States  Rewards 
of  up  to  $25  million  have  been  authorized  for  information  leading  to  the  capture  of  Usama  bin  Laden  and  other  key  al-Qaida  leaders.  Since  its  inception  in  1984. 

RFJ  has  paid  more  than  $62  million  to  over  40  people  who  provided  credible  information  In  2006  rewards  totaling  $1  1  million  were  approved  for  the  successful 
resolution  of  temonst  cases  in  Afghanistan  and  the  Philippines  In  January,  the  Department  of  State  paid  a  reward  of  $500,000  to  an  individual  who  assisted  U  S 
authorities  in  resolving  a  terrorist  case  involving  al-Qaida  operative  Habis  Abdulla  al-Saoub 

In  January  and  May  two  public  rewards  ceremonies  were  jointly  sponsored  by  the  U  S.  Embassy  in  Manila  and  the  Government  of  the  Philippines  In  January,  the 
Department  paid  a  reward  of  $100,000  to  an  individual  who  helped  the  Government  of  the  Philippines  bnng  to  justice  Abu  Sayyaf  Group  member  Toting  Craft 
Hanno  In  May,  the  Department  paid  rewards  of  $250,000  each  to  two  persons  who  supported  Filipino  authorities  in  their  efforts  to  bring  Rajah  Solaiman  Movement 
leader  Ahmad  Santos  to  justice 

New  initiatives  included  adding  five  new  reward  offers  at  $1  million  each  for  key  al-Qaida  leaders.  In  June.  Abu  Ayyub  al-Masn  was  added  to  the  RFJ  program  upon 
the  death  of  Abu  Musab  al-Zarqawi,  the  former  leader  of  al-Qaida  in  Iraq.  In  addition,  the  Secretary  approved  a  reward  of  up  to  $1  million  for  the  Amencan-bom  al- 
Qaida  terrorist  Adam  Gadahn  In  October,  the  Bureau  of  Diplomatic  Security  and  the  FBI  conducted  a  joint  press  conference  announcing  the  RFJ  reward  offer  and 
the  indictment  of  Gadahn  on  charges  of  treason 


Bilateral  < 


Throughout  the  year,  the  United  States  worked  closely  wi 
Committee  of  the  United  Nations,  the  Egmont  Group  of  Fi 
Group  (CTAG),  and  international  financial  institutions  In  i 
Since  its  launch  in  September  2004,  the  dialogue  has  ser 


i  multilateral  partners  in  numerous  countertemonst  financing  efforts,  including  the  Counterterronsm 
ancial  Intelligence  Units,  the  Financial  Action  Task  Force  (FATF).  the  G8's  Counterterrorism  Assistance 
Jdition.  the  United  States  continued  its  regular  dialogue  on  terrorism  finance  with  the  European  Union, 
ed  as  the  framework  for  ongoing  exchanges  to  promote  information  sharing  and  cooperation  on  FATF 


European  nations  are  active  participants  in  a  vanety  of  multilateral  organizations  that  contributed  to  countertemonst  efforts,  including  the  G8  NATO,  the  Financial 
Action  Task  Force  (FATF).  the  Organization  for  Security  and  Cooperation  in  Europe  (OSCE),  the  International  Maritime  Organization  (IMO).  and  the  International 
Civil  Aviation  Organization  (ICAO).  The  United  States  and  its  partners  worked  through  these  organizations  to  establish  and  implement  best  practices,  build  the 
counterterronsm  capabilities  of  'Weak  but  willing"  states,  and  institutionalize  the  War  on  Terror  globally.  The  Wortd  Bank  and  International  Monetary  Fund  also  have 
pledged  to  provide  countries  with  training  to  increase  their  capacity  to  combat  money  laundering  and  terrorist  financing 


•  Resolution  1673.  adopted  in  April,  reauthonzed  and  improved  the  mandate  of  the  1540  committee,  which  deals  with  nonproliferation  and  preventing  terrorist 
access  to  WMD 

•  Resolution  1686.  adopted  in  June,  extended  the  mandate  of  the  International  Independent  Investigation  Commission  and  supported  its  intention  to  extend 
further  technical  assistance  to  the  Lebanese  authorities  regarding  their  investigations  in  terrorist  attacks  in  Lebanon  since  October  1 . 2004 

•  Resolution  1699.  adopted  in  August,  endorsed  and  encouraged  increased  cooperation  between  the  UN  and  INTERPOL  to  help  facilitate  the  implementation  of 

•  Resolution  1 735.  adopted  in  December,  strengthened  the  current  sanctions  regime  against  the  Taliban.  Usama  bin  Laden,  and  al-Qaida 

The  Counter-Terrorism  Committee  (CTC)  was  established  by  Security  Council  Resolution  1 373  after  September  1 1 . 2001  with  the  goal  of  enhancing  the  ability  of 
UN  member  states  to  combat  terrorism  The  Counter-Terronsm  Committee's  Executive  Directorate  (CTED),  established  by  Resolution  1535  in  2004,  became  fully 
operational  in  December  2005  CTED's  mandate  is  to  enhance  the  Committee's  ability  to  monitor  the  implementation  of  Resolution  1373  and  to  continue  its 
capacity-building  work  by  facilitating  technical  assistance  to  member  states  and  promoting  closer  cooperation  and  coordination  with  international,  regional,  and  sub¬ 
regional  organizations  It  also  conducts  visits  in  member  states  to  assess  the  implementation  of  Resolution  1373  CTED  visited  ten  states  in  2006.  and  the  CTC  has 
approved  another  17  visits  for  the  future.  Resolution  1624  (2005),  concerning  incitement  to  terronsm  and  denial  of  safe  havens,  also  directs  the  CTC.  among  other 
things,  to  include  implementation  of  Resolution  1624  (2005)  in  its  dialogue  with  states  CTED  is  doing  so  in  its  visits  to  member  states. 
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The  1267  Sanctions  Committee,  also  established  by  the  Security  Council,  maintains  a  list  of  individuals  and  entities  associated  with  al-Qaida  the  Taliban,  and/or 
Usama  bin  ladin  who  are  subject  to  international  sanctions  -  assets  freeze,  travel  ban,  and  arms  embargo  -  that  member  states  are  obligated  to  implement  The 
Committee  entered  into  an  agreement  to  exchange  information  with  Interpol  with  the  goal  of  better  enforcing  the  sanctions. 

In  2006,  the  UN  General  Assembly  took  several  important  steps  to  counterterrorism  The  General  Assembly  negotiated  and  adopted  three  terronsm-related 
resolutions,  61/40,  61/86.  and  61/161.  and  continued  work  on  the  negotiation  of  a  Comprehensive  Convention  on  International  Terronsm.  The  General  Assembly 
concluded  the  International  Convention  for  the  Suppression  of  Acts  of  Nuclear  Terrorism  in  2005.  and.  by  July  2006.  106  states  had  signed  this  important  new 
instrument.  In  September  2006,  the  United  Nations  General  Assembly  adopted  the  United  Nations  Global  Counter-Terrorism  Strategy 

Then-UN  Secretary  General,  Kofi  Annan  continued  to  use  his  office  to  focus  the  international  community  on  terrorism  He  took  steps  to  institutionalize  the 
Counterterrorism  Implementation  Task  Force,  which  brings  together  23  United  Nations  system  entities  that  address  different  aspects  of  terronsm  He  also 
established  a  focal  point  within  the  Secretariat  to  help  coordinate  a  civil  society  campaign  to  counterterrorism  and  suggested  the  creation  of  an  informal  group  of  UN 
technical  assistance  providers,  donors  and  recipients  to  exchange  information  and  coordinate  efforts 

UN  Secretariat  staff  of  the  Terrorism  Prevention  Branch  in  Vienna.  Austria,  continued  to  help  countries  build  the  legal  framework  necessary  to  become  party  to  and 
implement  the  international  counterterronsm  conventions  and  protocols 

UN  Specialized  Agencies  are  also  involved  in  the  work  of  fighting  terronsm.  For  example,  the  International  Civil  Aviation  Organization  adopted  passport  secunty 
standards,  and  the  International  Maritime  Organization  engaged  in  secunty -related  activities  designed  to  make  it  harder  for  terronsts  to  operate  in  the  commercial 
shipping  arena.  In  February,  a  new  protocol  to  the  1988  Convention  for  the  Suppression  of  Unlawful  Acts  against  the  Safety  of  Mantime  Navigation  and  a  new 
protocol  to  the  1988  Protocol  for  the  Suppression  of  Unlawful  Acts  against  Fixed  Platforms  on  the  Continental  Shelf  opened  for  signature  The  International  Atomic 
Energy  Agency  (IAEA)  launched  a  nuclear  secunty  action  plan  to  combat  the  threat  of  terrorism  involving  nuclear  and  other  radioactive  matenals  The  IAEA  also 
promoted  more  rigorous  standards  for  secunng  radioactive  sources  and  released  the  first  international  export  control  framework  for  radioactive  sources  In 
February,  under  a  global  security  initiative,  an  IAEA-supported  operation  safely  conditioned,  packaged,  and  shipped  radioactive  neutron  sources  from  three  African 
countnes  to  the  United  States  for  ultimate  disposition  In  Apnl.  the  IAEA  supported  the  removal  of  potentially  weapon-usable  highly  enriched  uranium  from  a  civilian 
research  reactor  in  Uzbekistan  In  July,  two  potentially  dangerous  radioactive  devices  were  successfully  secured  in  the  Republic  of  Georgia  In  December,  the  IAEA 
supported  the  return  to  Russia  of  over  200  kg  of  highly  enriched  uranium  from  a  research  reactor  in  Germany. 

G8  Counterterrorism  Actions.  The  Group  of  Eight  (G8).  the  United  States,  Canada,  France.  Germany,  Italy.  Japan.  Russia,  and  the  United  Kingdom,  has  been 
instrumental  in  developing  cutting-edge  counterterronsm  standards  and  practices  These  included  enhanced  travel  document  secunty  standards,  as  well  as 
strengthened  controls  over  exports  and  stockpile  securtty  to  mitigate  the  threat  to  airports  from  illicit  acquisition  of  shoulder-fired  anti-aircraft  missiles  (man  portable 
air  defense  systems,  or  MANPADS). 

G8  counterterrorism  initiatives  often  have  an  impact  well  beyond  the  borders  of  G8  member  states  since  the  group  actively  seeks  to  promulgate  the  standards  and 
practices  it  develops  to  international  standard-setting  organizations  In  2006,  theG8  completed  the  Secure  and  Facilitated  International  Travel  Initiative  (SAFTI)  and 
produced  two  counterterrorism-related  documents  for  the  St  Petersburg  Summit 


Since  2004  G8  leaders  have  expressed  their  commitment  to  defending  against  bioterronsm  Through  the  work  of  the  Bioterronsm  Experts  Group  (BTEX),  G8 


Securing  Critical  Energy  Infrastructure.  At  the  July  2006  St  Petersburg  Summit.  President  Bush  and  the  other  leaders  of  the  G8  announced  a  plan  of  action  to 
secure  global  critical  energy  infrastructures,  including- 

•  Defining  and  ranking  vulnerabilities  of  cntical  energy  infrastructure  sites 

•  Assessing  emerging  and  potential  risks  of  terronsts  attacks;  and 


Counterterrorism  Action  Group  (CTAG).  At  the  June  2003  Evian  Summit,  G8  leaders  adopted  a  plan  to  build  political  will  and  capacity  to  combat  terronsm 
globally,  and  established  the  Counterterrorism  Action  Group  (CTAG)  to  implement  this  plan  CTAG  supports  the  UN  Counter-Terrorism  Committee's  efforts  to 
monitor  and  promote  implementation  of  UNSCR  1373  by  developing  an  active  fomm  for  donors  to  coordinate  counterterronsm  cooperation  with,  and  assistance  to 
third  countnes  CTAG  promotes  counterterronsm  by  pnoritizing  needs,  and  targeting  and  coordinating  assistance  to  expand  counterterronsm  capacity  in  recipient 
countries  CTAG  also  encourages  all  countnes  to  meet  their  obligations  under  UNSCR  1373  and,  for  states  party  to  them,  the  13  international  counterterronsm 


Under  the  leadership  of  the  rotating  G8  presidency.  CTAG  meets  three  times  per  year  with  the  active  participation  of  G8  member  states,  the  European  Commission, 
the  UN  Counterterrorism  Committee,  and  other  countries  and  organizations  Coordination  meetings  hosted  by  the  local  embassy  of  the  G8  presidency  were  also 
held  among  CTAG  members'  diplomatic  missions  in  recipient  countnes 

In  2006,  CTAG  coordinated  diplomatic,  donor  cooperation,  and  donor  assistance  efforts,  including: 

•  Cooperated  with  the  UN  Counterterrorism  Committee  Executive  Directorate  (CTED)  during  country  visits  by  contnbuting  significantly  to  the  preparation  of  the 
visits  meeting  with  CTED  dunng  those  visits,  and  momtonng  the  implementation  by  visited  countnes  of  the  CTC'S  recommendations; 

•  Facilitated  universal  adherence  to  the  13  international  counterterrorism  conventions  and  protocols  by  encouraging  more  than  a  dozen  countries  to  approve 

•  Focused  counterterronsm  donor  assistance  on  needs  in  the  Asia-Pacific  Economic  Cooperation  (APEC)  region,  especially  port  and  maritime  security  gaps,  in 
concert  with  APEC's  Counterterrorism  Task  Force; 
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•  Coordinated  donor  assistance  to  help  countnes  in  the  Asia  and  South  America  assess  and  improve  airport  secunty.  and 

•  Promoted  and  assisting  implementation  of  travel  secunty  and  facilitation  standards  and  practices  being  developed  by  the  G8  under  its  Secure  and  Facilitated 
International  Travel  Initiative  (SAFTI) 


Financial  Action  Task  Force  (FATF)  Under  the  Department  of  Treasury's  I 


imine  AML/CTF  systemic  t 


ship,  the  United  States  played  a  strong  role  in  developing  new  initiatives  within 
i  The  United  States  became  a  co-chair  with  Italy,  of  the  newly  created 
id  participated  in  major  FATF  studies  (e  g.,  Trade-Based  Money  Laundenng)  and 


European  Union  (EU).  The  United  States  and  the  European  Union  s  Judicial  Cooperation  Unit  (Eurojust)  agreed  to  improve  cooperation  and  information  exchange 
among  investigators  and  prosecutors,  posting  a  U  S  Liaison  Prosecutor  at  Eurojust.  We  continue  to  make  progress  toward  ratification  and  entry  into  force  of  the 
U  S  -  EU  Extradition  and  Mutual  Legal  Assistance  Agreements  between  the  United  States  and  EU  member  states  Expert  level  discussions  have  begun  on  mutual 
recognition  of  the  EU  Authonzed  Economic  Operator  provisions  and  the  U  S.  Customs  -Trade  Partnership  Against  Terronsm.  We  have  begun  a  pilot  project  to  the 
Container  Security  Initiative  for  feeder  ports,  to  increase  secunty  of  goods  transiting  our  parts,  and  continue  to  work  jointly  to  refine  our  risk  assessments  A  pilot  in 
Southampton  under  the  U  S.  Secure  Freight  Initiative  should  improve  detection  and  response  capabilities  for  high-risk  container  traffic. 

In  October,  the  United  Slates  and  the  EU  concluded  an  mtenm  agreement  on  the  processing  of  passenger  name  record  data.  We  are  studying  the  comparability  of 
our  airport  assessment  programs  and  will  continue  to  refine  international  airport  secunty  measures,  as  in  our  successful  joint  effort  to  establish  a  common  standard 
for  liquids  in  carry-on  baggage 

The  United  States  and  the  EU  continued  to  improve  procedures  for  information  shanng  and  for  proactively  implementing  FATF  Special  Recommendations,  including 
enforcing  cash  declaration  regulations  for  travelers  and  getting  private  sector  financial  institutions  to  improve  implementation  of  asset  freeze  measures.  We  continue 
to  exchange  information  and  best  practices  in  expert-level  discussions.  In  2006.  conferences  on  terronsm  finance  and  money  laundering  issues  were  held  with 
sanctions  implementors,  analysts,  and  prosecutors  and  investigators  We  are  working  on  a  public  outreach  statement  on  fairness  and  transparency  in  the 
implementation  of  sanctions  regimes. 

Organization  for  Security  and  Cooperation  In  Europe  (OSCE).  The  United  States  worked  with  the  OSCE  to  establish  and  implement  best  counterferronsm 
practices  and  help  build  the  capacity  of  OSCE  members  OSCE  members  committed  themselves  to  becoming  parties  to  the  13  UN  terronsm  conventions  and 
protocols,  to  work  together  to  modernize  travel  documents  and  shipping  container  security,  to  prevent  and  suppress  the  financing  of  terronst  organizations,  and  to 
implement  UNSC  Resolution  1540  to  counter  WMD  (related  matenals  and  the  means  of  delivery)  proliferation.  The  OSCE  also  held  two  regional  workshops  on 
ICAO'S  minimum  secunty  standards  for  handling  and  issuance  of  passports,  sponsored  visits  by  ICAO  and  other  expens  to  provide  technical  advice  to  requesting 
countnes  on  new  travel  document  secunty  features,  and  increased  OSCE  countnes'  cooperation  with  Interpol  in  reporting  lost  or  stolen  passports  The  OSCE,  in 
conjunction  with  the  UNODC.  held  its  second  experts  workshop  in  2006  on  promoting  legal  cooperation  in  criminal  matters  as  related  to  terronsm.  which  covered 
such  issues  as  extradition  and  mutual  legal  assistance.  The  OSCE  also  held  a  conference  on  countenng  the  use  of  the  Internet  for  terronst  purposes. 

North  Atlantic  Treaty  Organization  (NATO).  The  North  Atlantic  Treaty  Organization  (NATO)  plays  a  key  role  in  combating  terronsm  at  the  regional  level  in 
Europe  First  and  foremost.  NATO  is  contributing  to  the  War  on  Tenor  by  leading  security  and  stability  operations  in  Afghanistan  and  continuing  Operation  Active 
Endeavor  (OAE),  a  naval  operation  that  aims  to  combat  terronsm  by  monitoring  mantime  traffic  in  the  Mediterranean  The  Alliance  is  also  engaged  in  a  far-reaching 
transformation  of  its  forces  and  capabilities  to  better  deter  and  defend  against  21st  Century  threats,  including  terronsm.  and  is  working  closely  with  partner  countries 
and  organizations  to  ensure  interoperability  of  forces  and  broad  cooperation 

Trans-Sahara  Counterterrorism  Partnership  (TSCTP).  The  Trans-Sahara  Counterterrorism  Partnership  (TSCTP)  is  a  multi-faceted,  multi-year  strategy  aimed  at 
defeating  terronst  organizations  by  strengthening  regional  counterterronsm  capabilities,  enhancing  and  institutionalizing  cooperation  among  the  region's  security 
forces,  promoting  democratic  governance,  discrediting  terronst  ideology,  and  reinforcing  bilateral  military  ties  with  the  United  States.  The  overall  goals  are  to 
enhance  the  indigenous  capacities  of  governments  in  the  pan-Sahel  (Mauntama.  Mali.  Chad,  and  Niger,  as  well  as  Nigeria  and  Senegal)  to  confront  the  challenge 
posed  by  terronst  organizations  in  the  region,  and  to  facilitate  cooperation  between  those  countnes  and  our  Maghreb  partners  (Morocco.  Algeria  and  Tunisia)  in 
combating  terronsm  See  Chapter  2.  Country  Repons.  Afnca.  for  further  information  on  the  TSCTP 


(1999).  a  2002  Protocol  to  the  Convention,  and  a  2004  Plan  of  Action  See  Chapter  2,  Country  Repons.  Alnca.  for  further  information  on  the  AU 


Association  of  Southeast  Asian  Nations  (ASEAN)  and  the  ASEAN  Regional  Forum  (ARF).  The  United  States  works  closely  with  the  ten-member  Association 
of  Southeast  Asian  Nations  (ASEAN),  comprising  Brunei.  Burma.  Cambodia,  Indonesia.  Laos,  Malaysia,  Philippines.  Singapore.  Thailand,  and  Vietnam  to  enhance 
counterterronsm  cooperation.  In  July  2006,  Secretary  of  State  Rice  and  her  ASEAN  counterparts  signed  the  "Framework  Document  for  the  Plan  of  Action  to 
Implement  the  ASEAN-U  S  Enhanced  Partnership  -  The  Plan  of  Action  identifies  a  range  of  measures  to  strengthen  cooperation  on  mantime  security,  law 
enforcement,  border  security,  information  shanng.  suppressing  illicit  money  transfers  and  terronst  financial  flows,  curbing  the  abuse  of  NGOs  and  chanties,  as  welt 
as  on  other  transnational  crime  issues.  The  United  States  actively  participates  in  counterlerronsm-related  activities  of  the  26-member  ASEAN  Regional  Forum 
(ARF).  including  the  annual  meetings  on  counterterronsm  and  transnational  crime.  The  United  States  has  continued  efforts  to  increase  mantime  secunty 
cooperation  by  co-chainng  with  Singapore  an  ARF  confidence-building  measure  in  2005  focused  on  preventing  and  countenng  terrorist  attacks  and  other  unlawful 
acts  This  event  built  on  earlier  efforts  to  strengthen  agreement  on  the  key  elements  of  maritime  security  among  participants  Subsequent  events,  hosted  by  India 
and  Japan  respectively  have  focused  on  expanding  cooperation  in  capacity  building  for  maritime  security  In  July  of  2005  ARF  Foreign  Ministers  adopted  the 
"Statement  on  Information  Sharing  and  Intelligence  Exchange  and  Document  Integrity  and  Secunty  in  Enhancing  Cooperation  to  Combat  Terronsm  and  other 
Transnational  Cnmes"  in  which  ministers  committed  to  improve  cooperation  among  participants  in  these  areas 

Asia  Pacific  Economic  Cooperation  (APEC).  The  21  member  economies  of  APEC  (Australia,  Brunei.  Canada.  Chile,  China,  Hong  Kong,  Indonesia.  Japan 
Republic  of  Korea.  Malaysia,  Mexico,  New  Zealand.  Papua  New  Guinea.  Peru.  Philippines,  Russia.  Singapore.  Chinese  Taipei,  Thailand,  the  United  States,  and 
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Vietnam)  are  committed  to  creating  a  sale  environment  for  the  movement  of  goods,  services,  and  people  throughout  the  region  The  APEC  Counterterronsm  Task 
Force  (CTTF)  was  established  in  2003  to  coordinate  implementation  of  Leaders'  and  Ministers'  statements  on  counterterronsm  and  non-proliferation  The  United 
States  works  within  APEC  to  dismantle  transnational  terrorist  groups  and  to  eliminate  the  severe  and  growing  danger  posed  by  proliferation  of  weapons  of  mass 
destruction  and  their  means  of  delivery 

In  2006,  with  Australian  and  Chilean  co-sponsorship,  the  United  States  introduced  the  first  bioterronsmZbiodefense  initiative  in  APEC  to  protect  the  food  supply  from 
deliberate  contamination.  The  United  States  co-hosted  an  experts-level  workshop  in  Bangkok  in  November  to  share  experiences  and  develop  best  practices  APEC 
is  also  committed  to  bolstenng  regional  maritime  and  port  security,  and  to  strengthening  international  non-proliferation  regimes  In  2006,  APEC  members  adopted 
the  Framework  for  Secure  Trade  and  provided  capacity  building  to  seven  economies  to  assist  with  implementation  of  the  International  Ship  and  Port  Facility 
Security  code.  APEC  export  control  systems  were  strengthened  through  capacity  building  initiatives,  such  as  the  2005  Export  Control  Conference  for  APEC 
Economies.  APEC  also  ensured  the  safe  handling  of  radioactive  sources  through  an  agreement  to  implement  the  International  Atomic  Energy  Agency  (IAEA)  Code 
of  Conduct  and  Import/Export  Guidelines  for  Radioactive  Sources  by  the  end  of  2006.  Airport  Secunty  was  further  enhanced  through  APEC  members'  agreement  to 
undertake  Man  Portable  Air  Defense  Systems  (MANPADS)  Vulnerability  Assessments  at  international  airports  based  on  ICAO  or  similar  international  guidelines. 
APEC  enhanced  travel  secunty  through  improvements  in  travel  document  secunty  standards  and  the  launch  of  a  pilot  project  to  share  lost  and  stolen  passport  data 
between  Australia.  New  Zealand,  and  the  United  Slates.  APEC  also  continues  to  combat  terrorist  financing  in  APEC  economies  through  efforts  to  strengthen 
financial  intelligence  units 

OAS  Inter-American  Committee  against  Terrorism  (CICTE).  CICTE  delivered  more  than  $5  million  in  counterterronsm  capacity-building  assistance  in  the  region 
CICTE  provided  training  to  nearty  500  port  and  airport  security  officials  from  29  member  states  to  help  meet  the  requirements  of  the  International  Mantime 
Organization's  International  Ship  and  Port  Facility  Security  (ISPS)  code,  and  the  International  Civil  Aviation  Organization’s  (ICAO)  new  air  security  standards 
CICTE  advised  15  member  state  governments  on  how  to  meet  the  requirements  of  UNSCR  1373,  the  1 3  international  conventions  and  protocols  relating  to 
terrorism,  and  the  Inter-American  Convention  against  Terrorism  (IACAT),  which  complements  and  expands  on  international  conventions  and  protocols  CICTE  also 
organized  its  sixth  annual  regular  session  in  Bogota.  Colombia 

Three  Plus  One  Group  on  Tri-Border  Area  Security  (3+1).  Argentina  hosted  a  meeting  of  the  3+1  Group  (Argentina,  Brazil,  Paraguay,  and  the  United  States)  in 
December  Delegates  highlighted  the  importance  of  early  warnings  among  States  and  the  immediate  exchange  of  information  to  prevent  and  combat  illegal 
activities,  and  to  deny  refuge  to  those  who  finance,  plan,  or  commit  acts  of  terrorism.  In  November.  Brazil  inaugurated  a  new  Regional  Intelligence  Center,  in  Foz  do 
Iguacu,  dedicated  to  coordinating  intelligence  activities  of  the  police  forces  of  Argentina  Brazil,  and  Paraguay,  and  invited  Argentina  and  Paraguay  to  send  official 
representatives  to  help  staff  the  center 

Long-Term  Goals  and  Programs/Actions  Designed  to  Reduce  Conditions  that  Allow  Terrorist  Safe  Havens  to  Form 


The  Middle  East  Partnership  Initiative.  As  President  Bush  noted,  when  an  "entire  region  sees  the  promise  of  freedom  in  its  midst,  the  terrorist  ideology  will 
become  more  and  more  irrelevant,  until  that  day  when  it  is  viewed  with  contempt  or  ignored  altogether "  Conversely,  systems  characterized  by  an  absence  of 
political  choice,  transparent  governance,  economic  opportunities,  and  personal  freedoms  can  become  incubators  for  extremism,  hate,  and  violence 
To  this  end.  in  2006.  the  State  Department's  Middle  East  Partnership  Initiative  (MEPI)  continued  to  provide  tangible  support  to  reformers  in  the  region  so  democracy 
could  spread,  education  could  thrive,  economies  could  grow,  and  women  could  be  empowered  Working  in  16  countries  and  the  Palestinian  territories.  MEPI 
invested  in  programs  ranging  from  campaign  schools  to  civic  education  to  an  Arab  businesswomen's  network  Despite  a  difficult  political  environment  in  the  region 
throughout  the  year,  reformers  continued  to  provide  reasons  to  believe  that  positive  change  is  possible  for  the  people  of  the  Middle  East.  Examples  of  MEPI's  work 
with  reformers  include  the  following 


MEPI-supported  local  and  regional  election  monitors  in  Yemen  reported  a  process  with  an  absence  of  the  violence  of  previous  electoral  contests  in  the 
country  and  with  an  opposition  candidate  garnering  over  20  percent  of  the  vote  against  the  incumbent  leader,  a  ranty  in  the  region.  Technical  support  also  was 
provided  to  all  parties  contesting  provincial  and  municipal  elections  on  the  same  day 

MEPl-supported  domestic  monitors  in  Banram  observed  tne  most  competitive  elections  in  the  Kingdom  s  history  with  a  turnout  of  more  than  70  percent  and 
without  the  opposition  boycotts  that  undermined  the  last  round  of  elections  ; 

Provided  technical  assistance  to  women  candidates  and  voter  awareness  campaigns  in  Kuwait's  first  parliamentary  elections  through  universal  suffrage  as 
Kuwait  joined  Oman.  Bahrain.  Qatar,  and  the  UAE  in  enfranchising  women  in  electoral  processes. 

Continued  to  provide  technical  assistance  to  parties  and  candidates  across  the  region  in  anticipation  of  new  rounds  of  municipal  and  partiamentary  elections  in 
2007; 

Strengthened  the  role  of  avil  soaety  in  the  democratic  process  by  facilitating  dialogue  among  activists,  NGOs.  and  their  respective  governments  within  the 
framework  of  the  G8's  Broader  Middle  East  and  North  Africa  Initiative  and  by  awarding  direct  grants  to  numerous  avil  soaety  organizations  across  the  region 

Trained  journalists  in  free  and  independent  media  techniques  to  support  greater  transparency  and  accountability  in  their  countries 


•  Provided  technical  and  other  assistance  in  support  of  successfully  completed  free  trade  agreements  with  Bahrain  and  Oman; 

•  Expanded  trade  capacity  of  Arab  countries  with  training  and  technical  assistance;  a  number  of  Gulf  countries  are  drafting  new  labor  laws  and  updating  new 
customs  codes  and  agricultural  import/export  standards: 

•  Provided  entrepreneurial  training  for  more  than  300  partiapants,  almost  half  of  them  women,  from  16  Middle  Eastern  and  North  African  countnes.  with  35 
alumni  going  on  to  start  or  expand  businesses  At  least  500  new  jobs  have  been  aeated  following  their  participation  in  MEPI  programs; 

•  Established  self-sustaining  Junior  Achievement  chapters  in  12  countnes  throughout  the  Middle  East,  with  more  than  10.000  students  participating  Created 
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p ublic-private  partnerships  that  assisted  in  the  sustainability  of  Junior  Achievement  chapters:  and 

Expanded  commercial  and  legal  reform  efforts  in  the  Gulf  by  working  to  update  legal  cumcula  at  law  schools  in  Qatar  and  Oman,  update  commercial  codes  to 


Education 


More  than  200  students  have  participated,  and  most  have  started  their  own  civic  projects  back  home: 


•  Supported  a  regional  civic-education  network  that  promotes  youth  civic  awareness  and  involvement.  Examples  of  resulting  youth-led  projects  included  starting 
after-school  classes  for  poor  students  and  improving  health  services  at  local  hospitals.  The  program  Is  being  widely  accepted  and  adopted:  for  example, 
education  officials  committed  to  adopting  Project  Citizen  in  all  schools  in  Marrakesh.  Morocco:  and 

3.000  schools  in  three  Middle  Eastern  countries. 

Women's  Empowerment 

e  Strengthened  the  technology,  business  and  advocacy  skills  of  women  across  six  Gulf  nations. 

•  Established  the  first  U.S.-Middle  East  Partnership  for  Breast  Cancer  Awareness  and  Research,  which  activated  women  across  the  region  in  private-public 
partnerships,  civic  engagement,  and  networking. 

•  Established  business  network  hubs  in  six  countnes.  focusing  on  training,  professional  development,  and  information  sharing  on  laws,  business  opportunities, 

•  Focused  on  women's  rights  particularly  family  law,  in  three  Gulf  states  and  Morocco 

Antiterrorism  Assistance  Program  (ATA)  The  Antiterronsm  Assistance  Program  (ATA)  provides  partner  countnes  with  the  training,  equipment,  and  technology 
needed  to  increase  their  capabilities  to  find  and  arrest  terrortsts.  and  to  build  the  kind  of  cooperation  and  interactivity  between  law  enforcement  officers  that  has  a 

tracked  SE  Asia's  most  wanted  terrorist.  Dr.  Azahan  The  suspect  refused  to  give  himself  up  and  was  killed  along  with  another  accomplice.  Azahari  and  his 
accomplice  were  responsible  for  the  Bali  bombing  in  2002.  the  J.W  Marriott  attack  in  2003,  and  the  bombing  of  the  Australian  Embassy  in  2004  The  ATA  program 
has  also  been  crucial  in  helping  local  initiatives  take  root  In  Tanzania,  ATA  assistance  mapped  out  the  foundation  for  the  establishment  of  a  counterterronsm  center 
and  the  implementation  of  an  innovative  mechanism  to  regularly  communicate  with  Kenyan  counterparts  In  Colombia,  ATA  financed  a  training  facility  in  Sibate. 
which  has  become  an  international  training  hub  for  officials  across  the  Hemisphere. 

ATA  sponsored  289  courses  and  technical  consultations  and  trained  approximately  4.816  participants  from  77  countries  in  2006.  In  its  two-decade  long  existence. 
ATA  has  trained  more  than  57,1 16  students  from  151  countnes.  providing  programs  tailored  to  the  needs  of  each  partner  nation  and  to  local  conditions  Such 
training  included  crisis  management  and  response,  cyber  terrorism,  dignitary  protection,  bomb  detection,  airport  security,  border  control,  kidnap  intervention  and 
hostage  negotiation  and  rescue,  response  to  incidents  involving  weapons  of  mass  destruction,  countering  terrorist  finance,  and  interdiction  of  terrorist  organizations. 
All  courses  emphasized  law  enforcement  under  the  rule  of  law  and  respect  for  human  nghts 

Terrorist  Interdiction  Program  (TIP)  The  Terrorist  Interdiction  Program  (TIP)  assisted  pnority  countnes  at  risk  of  terrorist  activity  to  enhance  their  border  secunty 
capabilities  TIP  provided  participating  countnes  with  a  computerized  watch  listing  system  to  identify  suspect  travelers  at  air,  land,  or  sea  ports  of  entry.  TIP  further 
promotes  expanded  cooperation  and  dose  liaison  with  host  governments  in  the  areas  of  rule  of  law.  anticorruption,  and  law  enforcement  Since  2001,  the  State 
Department  has  provided  TIP  assistance  to  more  than  20  countnes.  assistance  that  was  instrumental  in  impeding  tenronst  travel.  Hundreds  of  individuals  traveling 

Terrorist  Interdiction  Program  complements  other  counterterronsm-related  U  S  Government  efforts  to  enhance  aviation,  border,  cyber,  mantime,  and  transportation 


Counterterronst  Finance  Training  In  response  to  the  development  of  new  international  standards  against  the  growing  threat  of  illicit  cash  couners  and  bulk  cash 
smuggling,  the  State  Department  wonted  with  its  interagency  partners  to  develop  a  training  oourse  on  interdicting  bulk  cash  smuggling  This  course  provided 
operational  training  to  foreign  customs  officers  investigators,  and  other  offidals  on  the  detection,  interdiction,  analysis,  investigation,  and  seizure  of  illicit  cross- 
border  cash  used  to  facilitate  terrorism  and  criminal  activities  The  training,  conducted  in  three  Middle  Eastern  countnes.  emphasized  the  need  to  investigate  the 
source,  destination,  and  organization  behind  cash  smuggling,  and  stressed  FATF  requirements  on  reporting  of  outbound/inbound  currency  and  working  with 
Financial  Intelligence  Units  Based  on  the  vulnerabilities  uncovered  dunng  this  training,  one  oountry  moved  aggressively  to  implement  new  laws  and  regulations 
Due  to  high  demand,  the  State  Department  is  planning  to  increase  the  number  of  courses  offered  and  to  provide  this  training  to  countnes  in  other  geographical 

Increasing  Economic  Development  Development  is  central  to  the  President's  National  Secunty  Strategy  Expanding  the  circle  of  prosperity  is  cntical  to  our  national 
secunty  Poverty  weak  institutions,  and  corruption  can  turn  nations  of  great  potential  into  recruiting  grounds  for  terrorists  Well-conceived  targeted  aid  is  a  potential 
leveraging  instrument  that  can  help  countnes  implement  sound  economic  policies,  helping  to  improve  the  conditions  that  terrorists  exploit 

The  Millennium  Challenge  Aocount.  established  by  Congress  m  2004  based  on  President  Bush's  concept,  represents  a  new  model  for  achieving  transformational 
development  by  providing  assistance  to  those  countnes  that  rule  justly,  invest  in  their  people  and  encourage  economic  freedom  The  prospect  of  an  MCA  Compact 
provides  a  powerful  incentive  for  the  poorest  countries  to  reform.  Good  governance  and  sound  policies,  not  foreign  aid.  are  the  keys  to  economic  development  U  S 
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private  sector  flows  to  the  developing  world,  including  trade  and  investment  ($450  2  billion  in  2004).  dwarf  our  foreign  aid  ($19.7  billion).  Unutilized  capital  in 
developing  countries,  owing  to  weak  policies  and  poor  property  nghts.  is  estimated  to  be  as  high  as  $9  trillion 


Debt  relief  for  the  poorest  is  another  element  of  our  development  strategy  Our  long-standing  support  for  the  Heavily  Indebted  Poor  Countries  (HIPC)  initiative,  as 
well  as  for  the  Multilateral  Debt  Relief  Initiative  (MDRI)  introduced  in  2006,  promotes  debt  sustainability,  reduces  the  likelihood  of  debt  distress  and  enables  the 
poorest  countnes  to  devote  additional  resources  to  reducing  poverty  and  promoting  economic  growth  Our  aggressive  multilateral  and  bilateral  trade  agenda  to 
open  agricultural  and  non-agncultural  markets  and  liberalize  financial  services,  transportation,  telecommunications,  and  government  procurement  all  support 


The  U  S.  Agency  for  International  Development  (USAID)  carries  out  foreign  assistance  programs  that  support  key  U  S  foreign  policy  interests  and  have  a  positive 
public  diplomacy  impact  for  many  people  in  the  developing  world.  USAID's  humamtanan  aid  programs  and  its  activities  in  the  areas  of  economic  growth,  agriculture, 
trade,  health,  democracy,  and  conflict  prevention  help  reduce  the  risk  of  countries  becoming  breeding  grounds  for  terrorism  In  Afghanistan.  USAID  is  helping  to 
build  a  safe,  stable  society  that  meets  the  needs  of  its  people  and  eliminates  an  environment  in  which  terrorist  groups  have  flounshed.  USAID  has  been  on  the  front 
lines  of  support  to  tsunami-affected  countnes.  garnenng  goodwill  toward  the  United  States  among  people  in  the  hardest-hit  areas  Our  rapid  humamtanan 
assistance  and  generous  reconstruction  pledge  in  response  to  the  devastating  South  Asian  earthquake  helped  Pakistan  in  its  hour  of  need,  tangibly  changing 
hearts  and  minds  about  the  U  S.  role  in  this  predominately  Muslim  country 

5.2.  Support  for  Pakistan 

The  9/1 1  Commission  recommended  that  the  United  States  "make  the  difficult  long-term  commitment  to  the  future  of  Pakistan"  and  "support  Pakistan's  government 
in  its  struggle  against  extremists  with  a  comprehensive  effort  that  extends  from  military  aid  to  support  for  better  education,  so  long  as  Pakistan's  leaders  remain 
willing  to  make  difficult  choices  of  their  own  * 


Composition  and  Levels  of  Assistance,  Including  Secunty  and  Other  Assistance 


The  USG  commitment  to  a  long-term  relationship  with  Pakistan  is  highlighted  by  President  Bush's  pledge  to  Pakistani  President  Musharraf  to  seek  from  Congress 
$3  billion  in  Economic  Support  Funds  (ESF)  and  Foreign  Military  Financing  (FMF)  for  Pakistan  dunng  the  five-year  period  from  FY-2005  through  FY-2009.  In 
addition  to  Economic  Support  Funds  and  Foreign  Military  Financing,  the  United  States  Government  is  also  providing  other  forms  of  assistance  to  Pakistan,  including 
funding  for  Child  Survival  and  Health  (CSH),  Development  Assistance  (DA).  International  Military  Education  and  Training  (IMET),  International  Narcotics  and  Law 
Enforcement  (INCLE).  Anti-Terrorism  Assistance  (NADR-ATA).  Export  Control  and  Border  Security  (NADR-EXBS),  Small  Arms  and  Light  Weapons  (NADR-SALW), 
Terrorism  Interdiction  Programs  (NADR-TIP).  Food  for  Peace  (P.L.  480  Title  I  &  II).  and  Emergency  Refugee  and  Migration  Assistance  (ERMA)  The  chart  below 
offers  a  companson  of  levels 
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The  mix  of  U  S.  assistance  for  Pakistan  refleas  the  diverse  ways  that  the  U  S.  Government  is  cooperating  with  Pakistan  in  pursuit  of  critical  U  S.  policy  goals 
These  include  prosecuting  the  War  on  Terror;  countenng  nuclear  proliferation:  building  a  stable  and  democratic  Afghanistan,  ensunng  peace  and  stability  in  South 
Asia  through  the  continuation  of  the  India-Pakistan  reconciliation  process,  supporting  Pakistan's  efforts  to  become  a  modem,  prosperous  democratic  state,  and 
assisting  it  in  recovenng  from  the  October  8,  2005.  earthquake. 

U  S.  Foreign  Military  Financing  (FMF)  funding  for  Pakistan  is  designed  to  enhance  Pakistan's  capabilities  in  the  War  on  Terror,  help  it  to  better  control  its  borders, 
meet  its  legitimate  defense  needs,  and  make  Pakistan  more  secure  so  that  it  can  more  readily  take  the  steps  necessary  to  build  a  durable  peace  with  all  its 
neighbors-thus  fostenng  secunty  and  stability  throughout  the  South  Asia  region.  FMF  is  being  used  by  Pakistan  to  purchase  helicopters,  aircraft,  weapons  systems, 
munitions,  and  other  equipment,  which,  inter  aha.  has  enabled  Pakistan's  armed  forces  to  operate  effectively  against  foreign  terrorists  and  militants  in  the  rugged 
border  areas  along  the  Pakistan-Afghanistan  border.  The  Pakistani  military  is  continuing  major  military  operations  along  that  border,  which  to  date  have  resulted  in 
the  capture  or  death  of  several  hundred  foreign  temonsts  and  militants,  at  the  expense  of  the  lives  of  several  hundred  Pakistani  servicemen 

International  Military  Education  and  Training  (IMET)  assistance  for  Pakistan  complements  Foreign  Military  Fmanang  by  providing  training  to  Pakistani  officers  with 
the  aim  of  promoting  military-to-military  cooperation,  increased  professionalism,  and  enhanced  military  interoperability  between  Pakistan  and  the  United  States 
IMET  also  assists  Pakistan  in  developing  expertise  and  systems  to  more  effeaively  manage  its  defense  establishment;  builds  technical  skills  for  better  operation 
and  maintenance  of  U  S  -ongm  equipment;  and  promotes  military  subordination  to  democratic  civilian  rule  and  respea  for  human  nghts.  For  Fiscal  Year  2008,  the 
Administration's  International  Military  Education  and  Training  request  is  $2  0  million,  a  slight  decrease  over  the  S2  075  million  requested  for  Fiscal  Year  2007 

Measures  to  Ensure  that  Assistance  Has  the  Greatest  Long-Term  Positive  Impact  on  the  Welfare  of  Pakistani  People  and  Their  Ability  to  Cooperate 


Economic  Support  Funds,  Development  Assistance,  and  Child  Survival  and  Health  assistance  is  being  used  to  improve  the  lives  of  ordinary  Pakistanis;  lay  the 
groundwork  for  the  country's  sustained  economic  growth:  and  strengthen  social,  political,  and  economic  institutions,  thus  alleviating  the  conditions  that  breed 
extremism  while  demonstrating  that  the  U  S.  interest  in  Pakistan  extends  beyond  the  War  on  Terror  to  concern  for  the  Pakistani  people  as  a  whole.  Economic 
Support  Funds  reduced  Pakistan's  bilateral  debt  to  the  United  States  by  $1  billion  in  Fiscal  Year  2003  and  a  further  1460  million  in  Fiscal  Year  2004  This  debt 
reduaion.  together  with  pnor  comprehensive  donor  debt  rescheduling,  enabled  Pakistan  to  reduce  its  total  sovereign  debt  from  89  percent  of  gross  domestic 
produa  in  2000  to  64  percent  of  gross  domestic  produa  in  2004  laying  the  groundwork  for  the  implementation  of  economic  reforms  designed  to  stabilize  its 
macroeconomic  environment,  boost  economic  growth,  and  reduce  poverty 

During  Fiscal  Year  2007,  $200  million  in  Economic  Support  Funds  are  being  provided  to  the  Government  of  Pakistan  as  budget  support  to  enable  the  country  to 
carry  out  further  economic  and  social  reforms,  expand  its  poverty  alleviation  programs,  and  reform  and  expand  access  to  public  education  and  health  care 
Pakistan's  use  of  this  money  is  guided  by  the  Shared  Objectives  agreed  to  with  the  U  S  Government 

A  total  of  approximately  $61  million  in  Fiscal  Year  2007  Economic  Support  Funds  and  Development  Assistance  funds  ($69  million  in  Fiscal  Year  06)  were  requested 
to  implement  education  reform  programs  in  Pakistan  and  support  the  Government  of  Pakistan's  education  sedor  reform  initiative  Pakistan's  literacy  rate  greatly 
hampers  its  ability  to  develop  and  expand  its  economic  base.  Literacy  averages  49  percent  nationwide,  and  in  Pakistan's  remote  tribal  areas  can  be  as  low  as  0.5% 
for  women  The  dearth  of  good  public  schools  results  in  thousands  of  youth  attending  pnvate  madrassas,  schools  teaching  only  religious  subjeds,  some  of  which 
also  inculcate  a  radical,  jihadist  ideology.  To  tackle  these  problems,  U  S  Government-funded  education  programs  in  Pakistan  are  aimed  at  improving  the  quality  of 
education  in  Pakistani  primary  and  secondary  schools,  especially  in  Baluchistan  and  Sindh  provinces;  improving  earty  childhood  education;  training  teachers 
increasing  parental  and  community  involvement  in  schools  ensuring  that  teachers  have  adequate  dassroom  matenals.  and  promoting  the  development  of  a  new 
generation  of  Pakistani  leaders  by  providing  scholarships  for  disadvantaged  students  to  obtain  a  higher  education  Adult  and  youth  literacy  education  programs  are 
targeting  out-of-school  youth  and  illiterate  adult  populations,  with  a  focus  on  women  and  girts.  In  addition,  student  exchanges  play  a  large  part  in  our  education 
efforts,  with  Pakistan's  Fulbright  program  being  the  largest  in  the  world. 


Democratization  is  a  key  focus  of  U  S.  Government  assistance  toward  Pakistan.  One  of  the  fundamental  tools  for  combating  terronsm  over  the  long-term  is 
democracy  The  programs  indude  several  mutually  reinforcing  components  legislative  training  to  increase  the  effediveness,  transparency,  and  accountability  of 
Pakistan's  provincial  and  national  parliaments,  political  party  strengthening  focused  on  identifying  and  training  young  reformers  -  tomorrows  political  leadership, 

serve  as  policy  watchdogs  and  promote  human  nghts  and  independent  media  training  for  journalists 

diseases  Fiscal  Year  2007  Child  Survival  and  Health  funds  will  be  used  to  increase  availability  of  maternal  and  child  health  services,  especially  in  rural  areas-  to 
improve  healthcare  at  the  provincial  and  distnd  level  through  better  resource  management,  to  help  maintain  Pakistan's  low  human  immunodeficiency  virus 
prevalence  rate  by  increasing  awareness,  to  control  other  infectious  diseases,  and  to  improve  water  and  sanitation 

Throughout  2007,  Economic  Support  Funds,  Development  Assistance,  and  Child  Survival  and  Health  will  support  reconstruction  efforts  to  rebuild,  furnish,  and 
supply  health  and  education  sector  infrastrudure  and  human  resource  capacities;  to  re-establish  the  livelihoods  of  earthquake  vidims;  to  relocate  displaced  victims, 
and  to  train  skilled  and  unskilled  individuals  in  vocational  training,  agnculture  and  livestock  development,  asset  formation,  enterprise  development,  micro-credit,  and 
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Health  in  Fiscal  Year  2007 

International  Narcotics  and  Law  Enforcement  tunds  for  Pakistan  continue  to  strengthen  border  secunty  and  enable  law  enforcement  access  to  remote  areas  along 
the  Pak-Afghan  border  -  thus  enhancing  the  country's  capability  to  interdict  traffickers  in  narcotics,  arms,  persons,  and  contraband,  as  well  as  terrorists 
International  Narcotics  and  Law  Enforcement  funds  are  used  to  reform,  strengthen,  and  improve  cooperation  among  Pakistan's  law  enforcement  agencies,  all  of 
which  play  an  important  role  in  the  War  on  Terror  International  Narcotics  and  Law  Enforcement  funds  support  a  countemarcotics  Air  Wing  based  in  Quetta 
Baluchistan,  operated  by  Pakistan’s  Interior  Ministry,  which  includes  fixed-wing  surveillance  aircraft  and  Huey  II  helicopters.  International  Narcotics  and  Law 
Enforcement  funds  are  used  to  procure  vehicles  and  communications,  surveillance,  and  related  equipment  for  border  control  and  counter-narcotics  activities.  Border 
secunty  roads  that  facilitate  law  enforcement  access  to  inaccessible  parts  of  Pakistan's  Federally  Administered  Tribal  Areas  are  also  funded  by  International 
Narcotics  and  Law  Enforcement,  as  are  an  Automated  Fmgerpnnt  Identification  System  and  National  Criminal  Database,  and  training  and  equipment  to  expand  law 
enforcement  investigative  skills  and  forensic  capacities.  In  tackling  poppy  cultivation.  International  Narcotics  and  Law  Enforcement  funds  also  support  crop  control, 
alternative  livelihood,  and  demand  reduction  programs. 

Nonproliferation,  Anti-terrorism.  Demining,  and  Related  Programs/Export  Control  and  Related  Border  Secunty  assistance  strengthens  Pakistan's  export  control 
system  and  thus  prevents  weapons  of  mass  destruction  and  related  technology  transfers  that  raise  proliferation  concerns.  Nonproliferation.  Anti-terrorism. 

Demining,  and  Related  Programs/Export  Control  and  Related  Border  Security  funds  are  used  for  nonproliferation  export  control  training  addressing  legal/regulatory 
reform,  export  licensing  systems,  and  customs  enforcement,  for  general  inspection  and  weapons  of  mass  destruction  detection  training  for  border  control  personnel, 
and  for  procunng  specialized  radiation/chemical-detection  equipment  The  Administration's  $500,000  Fiscal  Year  2008  request  in  Nonproliferation,  Anti-terronsm, 
Demining,  and  Related  Programs/Export  Control  and  Related  Border  Security  assistance  represents  a  slight  decrease  from  the  $600,000  requested  for  Fiscal  Year 

Nonproliferation.  Anti-terrorism.  Demining,  and  Related  Programs/Anti-terrorism  Assistance  funding  for  Pakistan  enhances  the  capabilities  of  elite  national  police 
units  responsible  for  counterterronsm  investigations  and  tactical  operations.  Nonproliferation,  Anti-terronsm.  Demining,  and  Related  Programs/Anti-terronsm 
Assistance  trained  the  Special  Investigation  Group  and  cnsis  response  teams  that  were  integral  in  making  arrests  after  the  December  2003  assassination  attempts 
on  President  Musharraf  and  the  May  2004  car  bombs  near  the  U  S  Consulate  in  Karachi.  The  Administration's  Fiscal  Year  2008  request  of  $8  million  for 
Nonproliferation,  Anti-terronsm.  Demining,  and  Related  Programs/Anti-terronsm  Assistance  represents  a  decrease  from  the  $8  59  million  requested  in  Fiscal  Year 


Nonproliferation,  Anti-terronsm,  Demining,  and  Related  Programs/Terrorism  Interdiction  Programs  funding  for  Pakistan  is  being  used  to  support  the  Personal 
Identification  Secure  Companson  Evaluation  System  automated  border  control  system,  including  to  sustain  ongoing  program  operations  and  to  expand  coverage  to 
additional  Pakistani  ports-of-entry  The  Administration  is  requesting  $900,000  in  Nonproliferation.  Anti-terronsm.  Demining,  and  Related  Programs/Terronsm 
Interdiction  Programs  funds  for  Pakistan  for  Fiscal  Year  2008.  a  slight  decrease  from  the  $1  million  requested  for  Fiscal  Year  2007 

The  Administration  is  requesting  $400,000  in  Nonproliferation,  Anti-terronsm.  Demining,  and  Related  Programs/Counter-Terronsm  Finance  funds  for  Fiscal  Year 
2008.  an  increase  from  the  $100,000  requested  in  Fiscal  Year  2007.  to  support  assignment  of  a  resident  legal  advisor  to  U  S  Embassy  Islamabad.  The  legal 
advisor  will  assist  the  Pakistani  government  in  establishing  the  counter-tenonst  finance  infrastructure  needed  to  prevent  money  flows  to  terronst  groups 

Measures  to  Alleviate  Difficulties,  Misunderstandings,  and  Complications  In  U.S.-Paklstani  Relations 

The  United  States  and  Pakistan  engage  in  extensive  consultations  to  ensure  that  U  S  foreign  assistance  has  the  greatest  long-term  benefit  for  Pakistanis  and  also 
enhances  the  country's  ability  to  cooperate  in  the  global  War  on  Terror  This  is  exemplified  by  the  annual  consultations  that  result  in  mutually-agreed  Shared 
Objectives  for  the  Government  of  Pakistan's  use  of  $200  million  in  Economic  Support  Funds  in  direct  budget  support.  The  United  States  also  participates  in  the 
annual  Pakistan  Development  Forum,  which  brtngs  together  the  Government  of  Pakistan  and  bilateral  and  multilateral  donors  to  discuss  Pakistan's  development 
pnortties  and  assistance  needs.  The  United  States  holds  regular  consultations  with  major  donors,  including  the  European  Union.  Japan,  and  Wbrtd  Bank,  to  ensure 
that  assistance  to  Pakistan  is  effectively  coordinated  and  that  its  impact  is  maximized 

Pakistani  reforms;  and  laying  the  foundation  fora  stable,  productive,  long-term  U  S  -Pakistan  relationship.  US.  public  diplomacy  efforts  include  people-to-people 
exchanges  to  bring  Pakistani  students,  journalists,  academics,  politicians,  and  other  opinion  leaders  to  the  U  S  for  academic  programs  and  study  tours,  placement 
of  articles  and  opinion  pieces  in  the  Pakistani  media  and  interaction  with  Pakistani  journalists  to  explain  U  S  policies;  and  public  speeches  and  appearances  by  the 
U.S.  Ambassador  to  Pakistan,  other  U  S  mission  staff  and  Amencan  exchange  visitors 


Steps  to  Institutionalize  and  Make  More  Transparent  Govemment-to-Govemment  Relations 

The  U  S.-Saudi  Strategic  Dialogue,  inaugurated  in  November  2005  by  Secretary  Rice  and  Foreign  Minister  Saud  al-Faisal  and  reporting  to  President  Bush  and  King 
Abdullah,  continues  to  be  the  highest  level  institutionalized  forum  for  coordinating  U.S.  and  Saudi  interests  The  Strategic  Dialogue  consists  of  six  working  groups 
focusing  on  human  development,  economy,  energy,  consular  affairs,  military  cooperation,  and  counterterrorism  These  Strategic  Dialogue  working  groups  meet 
periodically  to  address  issues  ranging  from  reform  to  human  rights  to  visas  to  child  custody  cases  to  security  cooperation  Ministenal-level  meetings,  dealing  with 
bilateral  issues  of  strategic  importance,  are  held  as  part  of  the  Strategic  Dialogue 

Intelligence  and  Security  Cooperation  in  the  Fight  against  Islamic  Terrorism 

The  United  States  and  Saudi  Arabia  have  an  ongoing  and  robust  dialogue  on  a  full  range  of  counterterronsm  issues  including  regular  high-level  discussions  and 
close  working-level  collaboration.  Saudi  cooperation  in  this  area  is  significant,  and  U.S  law  enforcement  and  intelligence  agencies  have  benefited  and  continue  to 
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Benefit  greatly  from  Saudi  information  and  intelligence  on  individuals  and  organizations.  U  S.  law  enforcement  agencies  have  provided  counterterronsm  training  to 
Saudi  security  services  in  both  Saudi  Arabia  and  in  the  United  States  We  nope  to  continue  to  build  upon  past  cooperation  and  training  through  additional  CT 

In  2006.  Saudi  Arabia  improved  its  capabilities  to  disrupt  terronst  organizations  and  operations  and  attempted  to  preempt  the  resurgence  of  al-Qaida  and  any 
potential  attacks  Since  May  2003.  the  Saudi  government  has  killed  or  captured  al-Qaida's  operational  Saudi-based  senior  leadership,  as  well  as  almost  all  of  the 
network's  key  operatives  and  many  of  the  Kingdom's  most  wanted  individuals.  Saudi  secunty  forces  killed  or  captured  within  four  months  all  of  the  members  of  the 
al-Qaida  cell  that  conducted  the  February  2006  attack  on  Aramco's  Abqaiq  facility  On  August  21 .  five  wanted  terrorists  surrendered  in  response  to  government 
assurances  in  the  media  that  they  would  receive  mitigated  sentences  The  Saudi  government  continues  to  arrest  individuals  associated  with  terronsm.  including 
nascent  operational  cells  and  members  of  facilitation  networks  for  terrorist  groups  in  Iraq  and  South  Asia,  including  al-Qaida 

In  November  2006,  the  Saudi  government  announced  that  secunty  forces  had  captured  136  known  or  suspected  terronsts  or  those  who  supported  terronst 
networks  during  the  previous  three  months,  continuing  a  trend  in  which  hundreds  of  terrorist  suspects  have  been  killed  or  captured  since  2003  However,  the  United 
States  continues  to  urge  Saudi  Arabia  to  take  action  against  additional  key  terrorist  financiers  and  facilitators  in  the  Kingdom  The  U  S  and  Saudi  Arabian 
cooperation  on  designations  in  the  UN  1267  Committee  has  also  been  good.  The  Saudi  Arabian  Monetary  Authority  circulates  to  all  financial  institutions  under  its 
supervision  the  names  of  suspected  terrorists  and  terronst  organizations  on  the  UNSCR  1267  Sanctions  Committee's  consolidated  list 

Saudi  Contribution  to  Stability  in  the  Middle  East  and  Islamic  World,  Including  the  Middle  East  Peace  Process,  by  Eliminating  Support  for  Eitremist 


Saudi  Arabia  was  one  of  the  first  countries  to  condemn  the  September  1 1  attacks  and  provided  key  logistical  support  to  U  S  forces  in  Afghanistan  Saudi  Arabia 
has  been  an  important  partner  in  the  War  on  Terror,  particularly  since  the  onset  of  the  al-Qarda-sponsored  terror  campaign  inside  the  Kingdom  in  2003.  Saudi 
Arabia  also  has  strengthened  its  border  controls  and  secunty  and,  in  particular,  its  border  with  Iraq  These  efforts  have  hampered  the  flow  of  terronsts  and  weapons 

The  United  States  and  Saudi  Arabia  have  worked  closely  to  combat  extremist  groups  and  tendencies  in  Saudi  Arabia  The  government  continued  its  wide-ranging 
re-education  and  training  program  that  requires  all  government-sponsored  religious  leaders  to  attend  courses  designed  to  eliminate  extremist  ideology  from 
mosques.  Those  who  fail  to  abide  by  government  directives  have  been  fired  or  reassigned.  Several  religious  leaders  were  Tired  or  subjected  to  punitive  action  for 
failure  to  abide  by  government  instructions  to  avoid  provocative  speeches  against  non-Muslims  and  non-Sunni  Muslims.  In  previous  years  in  some  mosques,  a 
second  preacher  would  appear  after  the  main  preacher  during  the  Friday  prayer  and  speak  provocatively  against  Americans,  Jews,  or  non-orthodox  Muslims  This 
practice  is  less  prevalent  now.  due  in  large  part  to  the  government's  efforts  to  combat  extremism  in  the  mosques 

In  the  cultural  arena,  official  visits  by  a  number  of  U.S.  officials,  including  Ambassador-at-Large  for  International  Religious  Freedom  John  Hanford,  highlighted  the 
government's  efforts  to  remove  references  in  textbooks  that  promote  hatred  towards  non-Muslims  and  Muslims  of  different  sects.  Senior  Saudi  officials  have 
acknowledged  the  need  to  combat  extremism  by  addressing  comprehensive  education  reform  In  November  2006.  the  King  Abdul  Aziz  Center  for  National  Dialogue 
held  the  Sixth  National  Dialogue  Forum  in  Al-Jawf  called  "Education:  Reality  and  Promises."  The  Dialogue  produced  a  "road  map"  for  educational  reform,  including 
revision  of  textbooks,  curricula,  and  teaching  methods  to  promote  tolerance.  The  government  also  initiated  the  National  Campaign  to  Counter  Terrorism,  which 
includes  publications,  lectures,  and  workshops  intended  to  educate  school-age  girts  and  boys  about  the  evils  of  terronsm  Additionally.  The  Ministry  of  Education 
recently  issued  a  new  regulation  that  allows  only  Ministry-approved  summer  camps  to  operate 

Political  and  Economic  Reform  in  Saudi  Arabia  and  Throughout  the  Islamic  World 

Since  2005,  Saudi  Arabia  has  taken  incremental  steps  toward  political  reform  through  holding  municipal  city  council  elections  and  allowing  women  to  both  vote  in 
and  compete  for  seats  in  chamber  of  commerce  electrons  and  the  Saudi  Engineer's  Council  The  United  States  welcomed  the  municipal  elections  as  an  opportunity 
to  increase  citizen  participation  in  government  and  to  increase  government  accountability  However,  in  the  future  the  United  States  hopes  to  see  the  inclusion  of 
women  in  the  municipal  elections,  further  expansion  of  citizen  participation  in  politics,  and  the  development  of  independent  political  and  avil  society  institutions. 

In  2006.  there  was  also  greatet  involvement  in  government  activities  by  the  Mailis  Al-Shura  (the  Consultative  Council)  and  the  178  municipal  councils  Despite 

The  United  States  sponsors  a  vanety  of  initiatives  focused  on  increasing  freedom  and  opportunity  for  Saudi  citizens,  including  the  Middle  East  Partnership  Initiative 
(MEPI),  support  to  the  Middle  East  Democracy  Assistance  Dialogue  and  the  Broader  Middle  East  and  North  Afnca  (BMENA)  Civil  Society  Dialogue,  and  a  broad 
vanety  of  public  diplomacy  educational,  exchange  and  outreach  programs  of  the  State  Department's  Bureaus  of  Educational  and  Cultural  Affairs  and  International 
Information  Programs  With  MEPI  support,  Junior  Achievement  Intemational-a  program  to  educate  youth  on  the  benefits  of  free  enterprise,  business,  and 
economics-will  focus  on  opening  a  new  chapter  in  Saudi  Arabia  this  summer  MEPI  also  is  supporting  the  creation  of  a  women's  business  hub  in  the  kingdom  to 
expand  the  participation  and  vanety  of  economic  opportunities  for  women 

Higher  oil  prices  bolstered  the  Saudi  economy  in  2006,  resulting  in  a  budget  surplus  of  roughly  $71  billion  In  addition  to  reducing  the  national  debt.  Saudi  Arabia  is 
re-investing  much  of  the  surplus  revenue  in  ambitious  social  development  and  massive  infrastructure  projects  The  government  also  has  supported  investments  to 
diversify  the  economy  away  from  petroleum  and  the  petrochemical  industry  Saudi  Arabia's  accession  to  the  World  Trade  Organization  in  December  2005 
strengthened  the  Kingdom's  ability  to  attract  foreign  investment 

Ways  to  Promote  Greater  Tolerance  and  Respect  for  Cultural  and  Religious  Diversity  in  Saudi  Arabia  and  Throughout  the  Islamic  World 

In  November  2006.  the  Secretary  of  State  designated  Saudi  Arabia  a  "Country  of  Particular  Concern"  pursuant  to  the  International  Religious  Freedom  Act.  This  is 
an  important  element  of  our  bilateral  dialogue  with  the  Saudi  government  The  United  States  is  working  to  promote  religious  and  cultural  diversity  in  Saudi  Arabia 
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ana  counter  the  spread  of  extremist  ideology  through  high-level  engagement  and  through  exchange  programs  aimed  at  reaching  key  population  groups  We  also 

On  April  25,  2005,  following  the  visit  of  then-Crown  Pence  ADdullah  to  Crawford.  Texas,  the  United  States  and  Saudi  Arabia  issued  a  joint  declaration  noting  that 
"future  relations  must  rest  on  a  foundation  of  broad  cooperation  We  must  work  to  expand  dialogue,  understanding,  and  interactions  between  our  citizens."  The 
declaration  noted  that  such  cooperation  would  include  programs  designed  to: 

•  Increase  the  number  of  young  Saudi  students  traveling  and  studying  in  the  u  S„ 

•  Increase  military  exchange  programs  so  that  more  Saudi  officers  visit  the  U  S  for 
military  training  and  education:  and 

•  Increase  the  number  of  Amencans  traveling  to  work  and  study  in  Saudi  Arabia 

In  2005  Saudi  Arabia  initiated  a  scholarship  program  to  increase  the  number  of  young  Saudi  men  and  women  pursuing  undergraduate  and  graduate  studies  in  the 
United  States.  By  2006.  more  than  15.000  Saudis  were  studying  in  the  United  States  on  government  scholarships. 

Ways  to  Assist  Saudi  Arabia  In  Reversing  the  Impact  of  Financial,  Moral,  Intellectual,  or  Other  Support  to  Extremist  Groups  In  Saudi  Arabia  and  Other 
Countries,  and  to  Prevent  this  Support  from  Continuing  In  the  Future 

The  United  States  and  Saudi  Arabia  work  closely  together  to  combat  terrorism  in  Saudi  Arabia  and  abroad.  This  includes  collaboration  on  countering  terrorist 
financing  The  United  Slates  and  Saudi  Arabia  have  established  a  Joint  Task  Force  on  Terronsm  Finance  (JTFTF)  that  has  stnved  to  improve  cooperation  on 
combating  terrorist  financing  However,  the  Saudis  still  have  not  established  a  High  Commission  for  Chanties  to  oversee  all  chanties  in  Saudi  Arabia  Although  the 
Saudis  have  increased  oversight  and  monitonng  of  domestic  chanties,  the  government  does  not  subject  the  foreign  activities  of  Saudi-based  international  chanties 
to  the  same  level  of  scrutiny.  Additionally,  although  the  Saudis  announced  plans  to  establish  the  Commission  for  Relief  and  Charitable  Works  Abroad  to  oversee  the 
activities  of  Saudi  chanties  overseas,  this  body  is  not  yet  functioning. 

The  United  States  and  Saudi  Arabia  have  worked  together  to  jointly  designate  entities  to  the  UN  1 267  Committee,  and  the  Saudis  have  submitted  over  20  names 
To  combat  terronst  financing,  Saudi  Arabia  has  instituted  new  anti-money  laundenng  and  counterterrorism  finance  laws  and  regulations,  including  removing  charity 
boxes  from  mosques,  restricting  the  amount  of  cash  that  can  be  carried  into  or  out  of  the  Kingdom,  and  establishing  a  Financial  Investigations  Unit  (FIU)  in  the 
Ministry  of  Intenor  to  investigate  money-laundenng  cases  However,  the  Customs  authorities  have  not  yet  implemented  the  new  regulations  governing  the 
movement  of  cash  across  Saudi  Arabia's  border 


S.4.  The  Struggle  of  Ideas  in  the  Islamic  World 

Public  diplomacy  is  essential  to  a  successful  foreign  policy  and  to  America's  national  secunty.  The  United  States  recognizes  that  the  global  and  generational 
challenge  of  countering  terronsm  is.  at  its  heart,  a  contest  of  ideas  and  values,  and  that  Amenca  is  more  secure  when  people  around  the  world  share  the  same 
hopes  and  freedoms. 

Goals  for  Winning  the  Struggle  of  Ideas 

The  State  Department's  public  diplomacy  work  is  guided  by  three  strategic  imperatives  First  and  foremost,  it  continues  to  offer  a  positive  vision  of  hope  and 
opportunity  rooted  in  the  enduring  U.S  commitment  to  freedom  It  promotes  the  fundamental  and  universal  nghts  of  free  speech  and  assembly,  the  freedom  to 
worship,  the  rule  of  law,  and  nghts  for  women  and  minorities  It  stnves  to  isolate  and  marginalize  violent  extremists  and  undermine  their  efforts  to  exploit  religion  to 
rationalize  their  acts  of  terror  Finally,  it  fosters  a  sense  of  common  interests  and  common  values  between  Amencans  and  people  around  the  world 

Tools  to  Accomplish  Such  Goals 

The  United  States  advances  these  strategic  objectives  by  vigorously  engaging  foreign  publics  to  explain  and  advocate  American  policies.  Reaching  foreign 
audiences  with  core  policy  messages  on  democracy,  tolerance,  and  the  universal  values  of  libeny.  justice,  and  respect  are  at  the  center  of  U  S.  efforts  to  counter 

The  United  States  is  promoting  increased  exchanges,  which  exemplify  the  transformative  power  of  American  global  engagement.  The  significance  of  people-lo- 
people  exchanges  has  never  been  more  dear  or  compelling.  The  9/1 1  Commission  Report  recognizes  the  essential  contribution  exchanges  make  to  national 
security  The  National  Intelligence  Reform  Act  of  2004  reaffirms  the  importance  of  America's  commitment  to  exchanges 

The  United  States  is  expanding  educational  opportunities  as  the  path  to  hope  and  opportunity  English  language  programs  not  only  provide  crucial  skills  but  also 
open  a  window  to  information  about  the  United  States,  its  people,  and  its  values  Amencans  must  also  better  educate  themselves  about  the  world,  the  Presidents 
National  Strategic  Languages  Initiative  will  encourage  more  Amencan  students  to  study  critical  languages  such  as  Chinese  and  Arabic 

Responding  to  and  quickly  debunking  misinformation,  conspiracy  theories,  and  urban  legends  is  crucial  for  success  in  the  war  of  ideas  The  State  Department 
maintains  a  public  “Identifying  Misinformation"  website,  in  English  and  Arabic,  devoted  to  countering  false  stones  that  appear  in  extremist  and  other  web  sources 
The  site  focuses  on  disinformation  likely  to  end  up  in  the  mainstream  media  Embassies  have  used  information  from  this  site  to  counter  disinformation  in  extremist 
pnnt  publications  in  Pakistan  and  other  countries  One  article.  "A  Tno  of  Disinformers.”  was  the  subject  of  a  1  100-word  front-page  article  in  an  issue  of  the 
influential  pan-Arab  newspaper  al-Sharq  al-Awsat  "Identifying  Misinformation"  is  featured  on  the  usmfo.state.gov  website,  and  is  listed  first  of  17.6  million  sites  in  a 

The  Internet,  radio,  television,  and  video  products  remain  powerful  tools  for  bnngmg  America's  foreign  policy  message  to  worldwide  audiences  The  State 
Department  produces  a  wide  array  of  pnnt  and  electronic  matenals  describing  for  foreign  audiences,  in  their  own  languages,  the  need  to  counter  those  who  have 
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The  State  Department's  premier  web  page  to  explain  U  S.  counterterrorism  policy  is  "Response  to  T erronsm."  created  more  than  seven  years  ago  and  featured  on 
usinfo.  state  gov  The  site  is  listed  third  out  ot  241  million  sites  in  a  Google  search  for  the  terms  "terronsm  U  S"  At  least  133  websites  link  directly  toil 

In  addition  to  featuring  articles,  texts,  and  transcripts  from  key  policymakers,  this  site  provides  valuable  links  to  the  Electronic  Journals  series,  the  National  Strategy 
for  Combating  Terronsm.  the  designated  Foreign  Terronst  Organization  list,  and  the  State  Department's  Country  Reports  on  Terronsm  "Response  to  Terrorism"  is 

Support  for  and  understanding  of  the  United  States  go  hand-in-hand  with  strengthening  and  empowenng  the  voices  most  credible  to  speak  out  in  favor  of  tolerance 
and  rule  of  law  to  counter  the  violent  extremists'  message  of  hate  and  terror.  One  of  public  diplomacy's  greatest  assets  is  the  Amencan  people  Empowerment  of 
individuals  and  groups-from  all  walks  of  life— is  a  key  aspect  of  the  Department's  public  diplomacy  efforts 

As  we  actively  prosecute  the  struggle  of  ideas,  we  need  to  recognize  that  this  will  require  a  long-term  effort  spanning  years  and  generations  For  that  reason,  we  are 
placing  increased  emphasis  on  programs  directed  at  younger  audiences,  including  undergraduate  and.  in  select  cases,  high  school  students. 

The  U  S.  Government's  assistance  programs,  administered  through  USAID,  the  Middle  East  Partnership  Initiative,  the  Millennium  Challenge  Corporation,  and  other 
U  S.  entities,  advance  U  S.  interests  in  this  area  directly  through  programs  to  increase  access  to  education,  improve  health  care  and  empower  people  to  build  better 
lives.  Civic  engagement  is  an  important  component  Assistance  programs  to  strengthen  and  professionalize  independent  media  and  civic  society  contnbute  to 
opening  the  "marketplace  of  ideas,"  as  well  as  support  development  and  reform  across  the  board 

Through  the  $66  million  in  FY  2006  supplemental  funds  for  avil  society  development,  broadcasting,  and  exchange  efforts  related  to  Iran,  we  have  dramatically 
increased  our  ability  to  speak  directly  to  the  Iranian  people  and  Diaspora  This  supports  efforts  to  clarify  U  S  policy  objectives  to  the  Iranian  people  and  to  increase 
pressure  on  the  Iranian  regime  to  suspend  its  funding  of  extremist  activities  abroad 

Benchmarks  for  Measuring  Success  and  Linking  Resources  to  Accomplishments 

In  2004.  State  established  the  Public  Diplomacy  Evaluation  Office  (PDEO).  Its  mandate  is  to  evaluate  all  major  public  diplomacy  and  exchange  programs 
individually  as  well  as  provide  an  overall  strategic  framework  for  public  diplomacy  assessment 

The  PDEO  has  researched  other  government  public  diplomacy  evaluation  and  measurement  tools  and  it  is  considered  one  of  the  most  advanced  in  terms  of 
measuring  outcomes  of  public  diplomacy  Organizations  as  diverse  as  the  Peace  Corps.  Department  of  Defense,  the  Bntrsh  Council,  the  World  Bank,  and  non- 
profits  in  Italy.  Japan,  and  the  Netherlands  have  all  consulted  with  the  PDEO  on  how  to  measure  public  diplomacy  activities 

The  measures  used  by  the  PDEO  are  based  upon  recognized  social  and  behavioral  science  methodologies  and  include  measuring  changes  in  audience  attitudes 
(knowledge,  skills,  perceptions,  and  understanding),  behavior,  and  condition  Examples  include. 

•  Improved  or  increased  understanding  of  the  United  States,  its  policies  and  values. 

•  Initiated  or  implemented  "positive"  change  within  an  individual's  organization-positive  refemng  to  changes  that  support  U  S  ideals  and  values. 

•  Institutional  partnerships  and  linkages  and  on-going  collaboration,  and 

•  Changes  in  editorial  content  in  major  media. 


Participation  In  International  Institutions  for  the  Promotion  of  Democracy  and  Economic  Diversification 

The  United  States  is  a  leading  participant  in  many  international  organizations,  such  as  the  United  Nations  and  NATO,  that  are  important  to  the  struggle  of  ideas  and 
the  War  on  Terror  We  also  play  a  leading  role  in  other  initiatives,  such  as  the  Forum  for  the  Future  and  the  Community  of  Democracies,  which  stimulate 

recommendations,  created  regional  dialogues  which  brought  together  governmental  and  non-govemmental  organization  representatives  from  each  region,  including 
the  Middle  East,  to  discuss  the  particular  challenges  and  solutions  unique  to  their  area  We  will  continue  to  seek  opportunities  to  build  on  the  momentum  coming  out 
of  the  April  ministerial,  particularly  in  support  of  the  Forum  for  the  Future  and  the  Broader  Middle  East  and  North  Africa  (BMENA)  processes 

U.S.  Assistance  Sufficient  to  Convince  Allies  and  People  in  the  Islamic  World  that  the  United  States  Is  Committed  to  Winning  This  Struggle 

U  S  assistance  programs  are  intended  to  improve  economic  conditions  and  opportunities  in  developing  countnes  around  the  worid.  thereby  serving  the  U  S 
national  interest  in  a  more  prosperous  and  secure  international  community  Our  assistance  can  have  the  additional  impact  of  demonstrating  our  commitment  to  help 
poorer  countnes  or  countries  in  special  need,  as  we  saw  after  the  tsunami  of  2004.  and  the  Pakistan  earthquake  of  2005  There  is.  however,  no  set  amount  of 
money  or  time  that  we  could  identify  as  being  sufficient  to  win  the  struggle  of  ideas. 

6.5.  Outreach  through  Broadcast  Media 

This  section  is  provided  by  the  Bmadcesting  Board  of  Governors  (BBG). 

Broadcasting  Board  of  Governors  Initiatives:  Outreach  to  Foreign  Muslim  Audiences 

The  Broadcasting  Board  of  Governors  (BBG)  continues  to  build  its  capacity  to  broadcast  to  Muslim  populations  in  the  Middle  East  and  other  parts  of  the  wortd  In 
the  past  four  years,  the  establishment  of  the  Middle  East  Broadcasting  Networks  (MBN)  illustrates  the  urgency  and  gravity  of  the  broadcast  pnonties  associated  with 
the  nation's  War  on  Terror  Radio  Sawa  and  Alhurta  television's  24/7  Arabic  broadcasts  reach  audiences  in  22  countnes  in  the  Middle  East  as  well  as  throughout 
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In  2006,  the  BBG  made  further  progress  in  implementing  its  broadcast  strategy  across  the  broad  geographical  and  cultural  landscape  of  the  Middle  East  and 
beyond.  A  dramatic  increase  in  the  Persian  language  television  programming  of  the  Voice  of  Amenca  has  been  a  singular  accomplishment,  providing  four  hours  of 
original  television  news  and  information  each  day  to  the  people  of  Iran.  A  12-hour  stream  of  programming  is  expected  to  be  on  line  by  Apnl  2007.  At  the  same  time, 
Radio  Free  Europe/Radio  Liberty  strengthened  its  24/7  Persian  broadcasts  via  Radio  Farda  by  adding  30  minutes  of  additional  daily  news  programming,  as  well  as 
creating  a  more  substantive,  interactive  website  that  enhances  our  ability  to  communicate  directly  with  the  Iranian  people. 

Through  the  combined  skills  of  broadcasters  at  MBN,  VOA,  RFE/Rl.  and  Radio  Free  Asia,  the  BBG  is  secunng  a  public  diplomacy  strategy  that  mirrors  U  S 
national  security  priorities  and  focuses  on  nations  that  may  suffer  from,  or  contnbute  to.  the  scourge  of  terrorism  The  implementation  of  this  strategy  focuses  on 
building  BBG's  reach  and  impact  within  the  Islamic  world,  facilitating  citizen  discourse;  engaging  the  world  in  conversation  about  America,  enhancing  program 
delivery;  helping  audiences  understand  the  principles  of  democratic  societies,  and  employing  modem  communication  techniques  The  rigorous  use  of  research. 

crucial  to  this  strategy  But  underlying  these  techniques,  the  journalistic  product  and  mtegnty  remain  the  same.  BBG  broadcasters  provide  accurate,  objective,  and 
comprehensive  news  and  information 

As  BBG  resources  have  shifted  from  areas  of  the  world  where  the  local  media  are  increasingly  free  and  robust  to  the  Middle  East  and  Southwest  Asia,  the  BBG  has 
created  a  new  broadcast  entity.  MBN.  and  refocused  the  broadcasts  of  others  RFE/RL  is  now  a  major  broadcaster  to  Iran.  Iraq  and  Afghanistan.  RFE/RL  reaches 
audiences  in  the  Muslim  countries  of  Uzbekistan.  Kazakhstan.  Turkmenistan.  Kyrgyzstan,  Tajikistan,  and  Azerbaijan  as  well  as  the  majority  Muslim  populations  of 
Tatarstan,  Bashkortostan,  and  the  North  Caucasus.  VOA  has  similarly  reduced  its  broadcasts  to  Europe,  increasing  its  focus  on  Iran,  Afghanistan.  Indonesia. 
Pakistan,  and  other  cntical  nations. 

Dunng  the  past  year.  BBG's  broadcasters  harnessed  their  broad  journalistic  resources  to  fully  report  on  issues  such  as  the  Israeli-Hezbollah  conflict  in  Lebanon,  to 
provide  a  program  perspective  that  is  often  lacking  in  media  outlets  abroad  BBG  correspondents  in  the  Unites  States  and  around  the  world  contnbute  to  coverage 
available  in  58  languages  Live,  simultaneous  interpretation  of  Presidential  speeches,  such  as  the  State  of  the  Union,  and  of  Congressional  heanngs  enables 
Muslim  audiences  to  hear  the  President's  message,  as  well  as  the  Democratic  response 

Arabic  Broadcasting.  To  effectively  communicate  with  the  predominantly  young  audiences  in  the  Middle  East,  the  BBG  created  a  new  concept  in  international 
broadcasting  -  Radio  Sawa  -  a  24/7  network  of  stations  specifically  designed  to  reach  the  large  segment  of  the  Arabic-speaking  population  under  the  age  of  35 
Radio  Sawa  went  on  the  air  in  March  2002.  quickly  attracting  and  sustaining  a  loyal  audience  throughout  the  Middle  East,  as  new  transmission  sites  were  added 
throughout  the  region  In  2007.  Radio  Sawa  continues  to  broadcast  accurate,  authontative.  comprehensive,  and  timely  news  about  the  Middle  East,  the  U  nited 
States,  and  the  world  In  addition  to  325  newscasts  per  week,  Radio  Sawa  offers  discussion  and  informational  programs  such  as  the  popular  "Sawa  Char 
interactive  feature  and  the  "Free  Zone.”  a  weekly  review  and  discussion  of  democracy  and  freedom  as  they  relate  specifically  to  the  Middle  East.  Feature  programs 
encourage  discussion  of  key  social  and  political  issues  in  a  manner  very  different  from  indigenous  Arab  media 

Radio  Sawa  broadcasts  on  FM  in  Morocco  (Rabat.  Casablanca.  Tangier,  Meknes,  Marrakesh.  Agadir  and  Fes),  Jordan  (Amman  and  Ajlun).  the  Palestinian 
Ten-tones  (Ramallah  and  Jenin).  Kuwait  (Kuwait  City),  Bahrain  (Manama),  Qatar  (Doha).  U.A.E.  (Abu  Dhabi  and  Dubai),  Iraq  (Baghdad,  Nasinya.  Basra.  Mosul, 
Kirkuk.  Sulimaniya  and  Erbil).  Lebanon  (Beirut.  North  Lebanon.  South  Lebanon  and  Bekaa  Valley),  and  Djibouti  Radio  Sawa  broadcasts  on  medium  wave  to  Egypt, 
Yemen,  Saudi  Arabia,  and  Sudan  However,  Radio  Sawa  recently  received  permission  from  Sudan  to  expand  its  reach  in  that  counby  and  broadcast  Radio  Sawa 
on  FM  transmitters  throughout  Sudan  By  broadcasting  on  FM.  Radio  Sawa  increases  the  number  of  listeners  who  can  receive  objective  news  and  information 
about  Sudan,  the  Middle  East,  and  the  world. 

Building  on  the  success  of  Radio  Sawa,  the  BBG  launched  Alhurra  Television  on  February  14.  2004,  covenng  22  countries  in  the  Middle  East  via  the  same  satellites 
used  by  major  indigenous  Arabic  channels.  In  the  three  years  Alhurra  has  been  broadcasting  24/7,  the  channel  has  provided  in-depth  coverage  of  histone  events, 
such  as  elections  throughout  the  Middle  East  including  Iraq,  the  Palestinian  Territories  Egypt.  U  A.E..  Kuwait,  Bahrain,  and  Israel.  Alhurra  has  been  a  consistent 
leader  reporting  on  and  analyzing  new  democratic  trends  in  the  Middle  East.  Through  objective  and  accurate  reporting,  Alhurra  has  been  an  example  of  a  free  press 
to  the  region  and  has  become  a  trusted  source  of  news  for  its  estimated  20  million  weekly  viewers.  In  2006,  Alhurra  expanded  its  live  and  breaking  news  coverage 
to  provide  viewers  with  the  latest  news  and  information  as  it  is  happening. 

elections  in  2006.  Alhurra  provided  daily  in-depth  coverage  of  the  candidates  and  the  issues  that  impacted  the  U  S  elections  Broad  coverage  of  the  U  S.  elections 
provided  an  opportunity  to  showcase  the  political  institutions  of  the  United  States  Alhurra  also  dramatically  increased  its  live  news  coverage  of  events  and 
speeches  by  President  Bush,  Secretary  of  State  Rice,  and  members  of  Congress  Additionally.  Alhurra  has  reporters  that  cover  the  White  House.  Congress.  State 
Department  and  the  Pentagon  Alhurra's  current  aflairs  programs  also  highlight  the  U  S.  Inside  Washington  takes  viewers  behind  the  scenes  of  the  political  process 
in  Washington  with  guests  such  as  Supreme  Court  Justice  Antonin  Scalia.  former  Secretary  of  State  Alexander  Haig,  and  Representatives  Howard  Berman,  lleana 
Ros-Lehtinen,  Tom  Lantos.  and  Peter  Hoekstra  The  network  also  produced  a  documentary  senes  on  Amencan  culture  and  values,  and  Amencans,  which  proved  to 
be  a  popular  program  with  audiences  and  the  Arabic  press 

Alhurra  is  also  producing  programs  to  provide  a  forum  for  discussion  on  sensitive  issues  such  as  human  rights  and  the  rights  of  women  Current  affairs  programs 
like  Alhurra's  Equality  continue  to  be  unique  in  the  region's  media,  due  to  the  limitations  imposed  by  the  countnes  that  finance  regional  television  networks  Hosted 
by  Saudi  journalist  Nadine  Al-Bdair.  the  program  discusses  the  nghts  of  women  and  tackles  subjects  such  as  young  girts  being  forced  into  matTiage,  the  nght  of 
women  to  dhve  and  the  nghts  of  women  in  Islam  There  has  been  incredible  feedback  on  this  program  and  others,  some  praising  the  courageousness  of  this 
program  and  others  condemning  Alhurra  for  discussing  these  topics  In  2006,  Alhurra  also  launched  Eye  on  Democracy  focusing  on  democratic  efforts  throughout 
the  Middle  East  and  human  nghts  abuses  in  the  region 

Throughout  its  three-year  history.  Alhurra  has  provided  a  forum  for  discussion  of  important  topics  by  a  wide  vanety  of  experts  including  the  all-important  voices  of 
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moderation.  Alhurra's  talk  shows,  roundtables,  and  documentanes  have  routinely  tackled  vital  topics  that  are  taboo  on  many  other  stations  in  the  region,  including 
the  struggle  tor  human  rights,  the  position  of  women  in  Arab  society,  religious  freedom,  freedom  of  the  press,  and  freedom  of  expression 

Radio  Sawa  and  Alhurra  Television  continue  to  grow  in  popularity  and  credibility  and  now  reach  a  total  unduplicated  audience  of  35  million  adults  1 5  and  older 
according  to  international  research  firms  such  as  ACNielsen  and  Ipsos  The  surveys  show  that,  despite  high  levels  of  anb-Amencan  sentiment  throughout  the 
region,  both  Alhurra  and  Radio  Sawa  are  regarded  as  credible  sources  of  news  and  information  by  their  audiences 

Iraq.  Alhurra  Iraq,  a  special  television  stream  containing  more  concentrated  news  and  information  to  and  about  Iraq,  began  broadcasting  in  April  2004  Through 
satellite  and  terrestrial  broadcasting  in  Iraq.  Alhurra  has  gained  a  foothold  in  one  of  the  most  competitive  TV  marketplaces  in  the  world.  Alhurra's  goal  is  to  help  its 
viewers  make  educated  and  informed  decisions  about  political,  social,  and  economic  events  affecting  their  lives.  To  this  end.  dunng  the  historic  elections  in  Iraq. 
Alhurra  produced  and  broadcast  the  first  televised  electoral  debate  in  Iraq's  history,  featunng  six  candidates  representing  the  major  political  parties.  This  histone 
debate  brought  about  a  candid  discussion  among  the  candidates  and  provided  a  forum  for  the  viewers  to  be  able  to  compare  and  contrast  each  of  the  parties 
candidates 

RFE/RL's  Radio  Free  Iraq  continues  to  provide  the  Iraqi  people  with  breaking  news  and  in-depth  coverage  of  developments  in  Iraq  and  the  Middle  East  RFI 
appeals  to  a  wide  spectrum  of  listeners  in  Iraq,  covenng  the  most  significant  political  issues  in  the  country  through  its  extensive  network  of  stnngers  reporting 
through  its  Baghdad  bureau.  During  2006.  the  editors  in  Prague  continued  to  develop  thematic  programming  focused  on  democracy-building,  and  an  enhanced 
website  has  shown  strong  growth  topping  more  than  170.000  page  views  in  December.  A  December  2005  survey  showed  listening  rates  for  RFI  at  a  weekly  level  of 

Radio  Free  Iraq  provided  extensive  coverage  of  President  Bush's  trip  to  the  Middle  East  in  November  2006,  and  aired  a  special  broadcast  on  President  Bush's  talks 
in  Jordan  with  Iraqi  Prime  Minister  Nuri  Kamal  al-Maliki.  The  program  included  reports  from  RFI  correspondents  in  Amman  on  the  President's  joint  press  conference 
with  al-Maliki,  with  lengthy  excerpts  of  statements  by  the  two  leaders,  analysis  and  reactions  within  Iraq. 

Throughout  December  RFI  devoted  substantial  airtime  to  the  report  of  the  Iraq  Study  Group  Coverage  focused  on  the  report's  content,  analysis  by  experts,  and 
local  and  international  reactions  to  its  findings  RFI  presented  the  positions  of  Iraqi  national  and  regional  leaders,  and  statements  by  leaders  in  the  United  States. 
Bntain,  Israel,  Joidan.  Syna,  and  Egypt  RFI  correspondents  interviewed  political  analysts,  commentators  and  advisers  to  politicians  in  Baghdad,  Damascus.  Tel 
Aviv,  Washington.  Arbil.  and  Kut.  airing  a  range  of  views  and  responses 

Weekly  programs  such  as  "Human  Rights  in  Iraq"  provided  a  forum  for  extensive  coverage  of  the  tnal  of  Saddam  Hussein,  in  addition  to  the  daily  coverage  of  the 
tnal  when  it  was  in  session  On  November  5,  RFI  broke  into  regular  programming  to  bnng  a  live  repori  with  the  verdict,  followed  by  a  special  half-hour  program  of 
live  reactions  from  five  Iraqi  cities--Baghdad.  Tiknt.  Mosul.  Amara.  and  Basra-and  statements  from  President  Bush  and  Iraqi  government  officials  The  same  format 
was  used  the  day  of  the  execution 


Arabic  In  Europe.  In  August  2006.  Alhurra  Europe  was  launched  to  bnng  together  the  best  programs  of  Alhurra  and  Alhurra-lraq  to  the  Arabic-speaking  population 
in  Europe.  Alhurra  Europe  can  be  seen  on  the  Hotbird  satellite  system  that  reaches  all  of  Europe 

Kurdish.  Broadcasting  four  hours  of  daily  radio  programming,  VOA's  Kurdish  Service  remains  highly  popular.  According  to  a  2006  survey  conducted  by  InterMedia 
Research.  VOA's  Kurdish  Service  scored  a  31  percent  audience  share  among  the  Kurds  of  Iraq  The  survey  stated:  "In  fact,  no  radio  station  ranks  higher  in  terms  of 
reliability,"  and  added:  'VOA  occupies  a  unique  position  among  Iraqi  Kurds  as  it  is  the  only  major  international  broadcaster  offenng  programs  in  the  Kurdish 
language."  VOA  Kurdish  focuses  on  the  Iraqi  scene  through  a  network  of  stringers,  with  special  programs  and  call-in  shows  devoted  to  combating  extremism  inside 
the  country  and  the  surrounding  region  Special  coverage  highlighted  the  debate  among  Kurds  on  the  role  of  Islam  in  the  regional  and  national  constitutions  of  Iraq 
In  interviews  with  VOA  Kurdish,  moderate  Kurdish-speaking  clerics  tried  to  calm  the  passions  raised  by  the  Pope's  comments  on  Islam.  The  Iranian  regime's 
nuclear  ambitions  and  its  support  for  extremist  groups  in  Iraq  and  in  the  Middle  East  received  particular  coverage  in  the  form  of  interviews  and  panel  discussions 

Iran.  Broadcasting  to  Iran  remains  a  key  BBG  prionty  Pursuant  to  increased  funding.  VOA  Persian  television  to  Iran  essentially  doubled  its  broadcast  hours  over 

VOA's  current  television  lineup  includes  NewsTalk,  a  discussion  program  with  a  panel  of  experts  who  examine  the  day's  headlines:  News  and  Views.  VOA 
Persian's  flagship  program  featuring  live  news  coverage  of  the  latest  headlines  from  Iran  and  the  worid;  Roundtable,  a  call-in  and  discussion  program  on  politics 
and  current  affairs,  and  Late  Edition,  a  daily  nightly  wrap-up  of  the  day's  news,  which  is  targeted  to  a  younger  audience  Programming  on  human  nghts.  democratic 
governance,  freedom  of  speech,  the  nghts  of  women  and  ethnic  minonties,  the  issue  of  nuclear  energy  vs  nuclear  weapon  development,  and  news  and  analysis 
are  constant  features  of  our  programming 

This  year,  Persian  television  featured  an  impressive  array  of  prominent  guests  including  Under  Secretary  of  State  Nicholas  Bums.  Pnncipal  Deputy  Assistant 
Secretary  for  Near  Eastern  Affairs  James  Jeffrey.  Nobel  Peace  Pnze  laureate  Shinn  Ebadi.  journalist  Akbar  Gandji.  recently  released  from  jail.  Holocaust  survivor 
Eire  Wiesel;  and  many  U  S  senators  and  representatives  VOA  TV  has  also  covered  Senate  and  House  heanngs  on  Iran  In  the  near  future,  the  Service  will  launch 
a  series  on  28  years  after  the  Islamic  Revolution  in  Iran  and  the  impact  it  has  had  on  that  country  and  the  region 

Other  program  examples  include  an  interview  with  Ted  Koppel  about  his  documentary.  "Iran  -  the  Most  Dangerous  Nation "  which  explored  the  generation  gap  in 
Iran  between  aging  denes  and  the  70  fiercent  of  the  population  below  the  age  of  30.  an  interview  with  former  CIA  Director  James  Woolsey  at  the  Amencan  Foreign 
Policy  Council  conference.  "Understanding  the  Iranian  Threat":  coverage  of  testimony  by  General  John  Abizaid.  Senior  Advisor  to  the  Secretary  of  State  and 
Coordinator  for  Iraq  David  Satterfield,  and  CIA  Director  Michael  Hayden  before  the  Senate  Armed  Services  Committee:  live  broadcast,  with  simultaneous  translation 
into  Persian,  of  President  Bush's  January  1 1  address  to  the  nation  about  increasing  the  number  of  troops  in  Iraq,  commentaries  from  Iraqi  government  officials 
welcoming  President  Bush's  new  strategy  for  their  country.  U  N  Secretary-General  Ban  Ki-Moon's  statement  that  the  UN  backs  any  genuine  efforts  to  improve 
security  for  Iraqis  and  to  stabilize  the  country,  and  commentaries  from  Capitol  Hill  on  the  President  s  new  Iraq  strategy 
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VOA  devotes  significant  effort  to  hard-hitting  topics  on  the  role  of  religion  in  society  including  Iranian  regime’s  use  or  abuse  of  Islam  to  solidify  its  control  of  power, 
as  well  as  to  justify  the  oppression  of  women  and  limit  free  speech,  free  association  and  freedom  of  religion.  These  stones  generate  massive  email  response  and 
other  feedback  from  Iran,  as  well  as  from  Persian-speaking  populations  in  Kuwait,  the  UAE.  Qatar,  Saudi  Arabia.  Iraq.  Turkey.  Syna.  and  Lebanon. 

In  2006,  Radio  Farda,  a  joint  service  of  RFE/RL  and  VOA,  continued  to  broadcast  to  Iran  24  hours  a  day,  with  a  goal  of  providing  Iran's  predominantly  young 
population  news  and  information  As  Radio  Farda  has  matured,  and  as  funding  has  supported  the  addition  of  larger  blocks  of  news  and  information,  it  has  done  so 
in  Its  tradition  as  a  "surrogate"  broadcaster,  presenting  news  about  the  country  to  which  it  broadcasts.  CuiTent  broadcasts  include  over  eight  hours  of  news  and 
information  programming  daily,  with  popular  Persian  and  western  music  drawing  in  the  younger  audience  Radio  Farda  finds  direct  sources  of  information  from 
within  Iran  in  spite  of  the  challenging  environment  for  journalism 

Radio  Farda  reaches  significant  audiences  in  Iran,  in  spite  of  Iran’s  consistent  jamming  Listening  remained  stable  at  13.5  percent  -  the  highest  weekly  reach  rate 
of  any  international  broadcaster,  and  more  than  double  that  of  BBC's  Persian  service  Among  its  key  target  group,  youth  aged  18-29,  Farda's  weekly  reach  was 
28  7  percent.  Utilizing  new  resources  provided  by  the  U  S.  Congress.  Radio  Farda  has  augmented  its  website  to  expand  breadth  of  content  ~  more  stones  to  read, 
more  images  to  view,  and  more  opportunities  to  comment  on  news  and  information  December  2006  was  the  first  full  month  of  operations  for  the  revamped  Farda 
site,  which  showed  a  million-page  increase  in  usage  over  the  previous  month. 

The  Internet  will  become  increasingly  important  in  the  lives  of  Iranians  seeking  objective  news  and  information  about  Iran  and  the  world.  Radio  Farda's  new  site  also 
bnngs  a  new  level  of  interactivity  to  Radio  Farda  This  includes  the  “Most  Popular  and  Most  Emailed  Stones”  and  "Farda  Club"  -  for  moderated  discussions  and 
blogs,  providing  immediate  feedback  from  users  to  Radio  Farda  and  other  users  Dunng  the  first  30  minutes  that  the  site  was  live,  about  500  visitors  viewed  a  story 
on  a  protest  at  the  Amir  Kabir  University. 

Farda  also  provided  thorough  news  coverage  and  analysis  of  the  December  15.  2006,  Assembly  of  Experts  and  municipal  elections  held  throughout  Iran,  widely 
considered  a  setback  for  conservative  forces  aligned  with  President  Mahmoud  Ahmadinejad  In  addition  to  pre-election  analysis  and  hour-by-hour  coverage  of  the 
voting  from  correspondents  in  all  provinces  on  Election  Day.  Radio  Farda  broadcast  comments  from  both  Iranian  party  leaders  and  international  experts  on  Iran 

Radio  Farda  provides  Iranians  with  both  breaking  news  and  updates  on  social  and  political  movements  and  unrest  in  their  country,  including  such  issues  as  the 
stnkes  by  Iranian  workers.  Farda  aired  comments  from  student  leaders,  who  proclaimed  their  solidarity  with  striking  workers,  as  well  as  an  exclusive  eyewitness 
account  from  an  Iranian  trade  union  official  of  the  surpnse  arrest  of  union  leader  Mansour  Osanlou  in  Tehran  Radio  Farda  has  provided  ongoing  coverage  of  ethnic 
unrest  among  the  Azen  and  Kurdish  population  of  Iran. 

In  its  human  nghts  reporting,  Radio  Farda  covered  government  attacks  against  women,  including  the  Tehran  police  dispersing  a  gathenng  to  mark  International 
Women's  Day  by  beating  the  assembled  women.  On  December  1 1 .  2006,  within  minutes  of  receiving  word  that  students  at  Tehran's  Amir  Kabir  University  were 
heckling  President  Ahmadinejad  dunng  a  speech  he  was  giving.  Radio  Farda  reported  the  news  to  its  listeners  around  the  country 

Pakistan.  Since  VOA  introduced  a  new.  youth-onented  12/7  radio  station  called  Radio  Aap  hi  Dunyaa  (Your  World)  in  2004.  the  station  has  continued  to  attract  a 
growing  number  of  listeners  with  its  contemporary  format  that  includes  news,  information,  roundtable  discussions,  call-in  shows,  interviews,  features,  and  music 
Research  indicates  that  Radio  Aap  to  Dunyaa 's  audience  has  doubled  since  its  debut  The  programs  target  Pakistani  listeners  between  the  ages  of  1 5  and  39  - 
which  account  for  some  60  million  of  Pakistan's  150  million  residents  -  as  well  as  millions  more  potential  listeners  in  India,  the  Gulf,  and  the  Diaspora.  To  increase 
Radio  Aap  to  Dunyaa's  reach.  VOA  introduced  a  bilingual  web  page  that  offers  live  audio  streaming  of  news  and  entertainment  programming 

Stories  of  interest  to  VOA's  Muslim  audience  are  a  central  part  of  the  Urdu  Service's  programming  on  radio,  the  Web.  and  television  The  Service  provided  detailed 
coverage  of  the  2006  U  S.  mid-term  elections,  with  a  particular  focus  on  the  perspectives  of  American  Muslims,  both  Republican  and  Democratic  VOA  followed  the 
campaign  and  successful  election  of  Congressman  Keith  Ellison  (O-MN).  the  first  Muslim  member  of  Congress.  The  Urdu  Service  also  covered  the  observations  by 
Amencan  Muslims  of  Raman,  the  month  of  fasting,  with  daily  television  features,  including  special  packages  on  iftar  (breaking  of  the  fast)  at  the  White  House,  and 
on  the  participation  of  Karen  Hughes.  Under  Secretary  of  State  for  Public  Diplomacy,  in  Washington-area  celebrations  of  Eid.  the  last  day  of  Ramadan  and  the  most 
important  holy  day  in  Islam  A  five-part  interfaith  discussion  underscored  freedom  of  religion  in  the  United  States. 

VOA's  Urdu  Service  entered  the  television  market  in  November  2005  with  a  30-minute  program,  "Beyond  the  Headlines."  a  news  magazine  featuring  current 
affairs,  discussions  of  issues  behind  the  news,  and  feature  stories  illustrating  shared  values  between  Pakistanis  and  Americans  The  show  airs  every  weekday 
dunng  pnmetimeonGEO.  Pakistan's  most  widely  watched  satellite  TV  channel  The  program  includes  in-depth  reports  from  VOA's  Islamabad  bureau  on  Pakistani 
politics  and  cultural  issues;  hard-hitting  interviews  with  newsmakers,  policy  experts,  diplomats  and  journalists,  and  stories  examining  the  similarities  between  life  in 
Pakistan  and  the  United  States,  including  Pakistani-Amencan  life  and  its  contribution  to  both  cultures  "Beyond  the  Headlines' '  newsmaker  interviews  have 
generated  widespread  coverage  in  the  Pakistani  press  According  to  GEO-TVs  market  research.  "Beyond  the  Headlines"  is  the  most  widely  watched  program  in 
Pakistan  during  the  7:30  to  8:00  p.m.  local  time  slot 

Afghanistan.  Since  9/1 1.  the  BBG  increased  radio  broadcasting  to  Afghanistan  pursuant  to  the  Radio  Free  Afghanistan  Act  Together  RFE/RL  and  VOA  provide  a 
24-hour  daily  radio  service  in  the  Dan  and  Pashto  languages  that  has  a  vast  audience  reach  in  Afghanistan  In  addition.  VOA  provides  a  one  hour  daily  program  of 

An  InterMedia  survey  in  September  2006  found  RFE/RL's  Radio  Free  Afghanistan  to  have  the  highest  weekly  readi  of  any  communications  medium  in 
Afghanistan,  including  domestic  radio  and  TV  al  58.0  percent  Afghanistan  is  the  only  country  in  the  RFE/RL  broadcast  region  where  a  U  S  government-funded 

With  its  wide  audience  and  high  level  of  public  trust.  Radio  Free  Afghanistan  is  a  key  media  outlet  in  Afghanistan  for  both  U  S  and  Afghan  officials  For  example, 
during  the  last  year.  Radio  Free  Afghanistan  covered  President  Bush's  March  1  visit  to  Afghanistan,  the  surpnse  first  stop  his  tour  of  South  Asia.  Radio  Free 
Afghanistan  provided  a  simultaneous  translation  of  his  joint  press  conference  with  President  Karzai  after  their  meeting  at  the  presidential  palace  in  Kabul  On  June 
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28,  U  S,  Secretary  of  State  Rice's  exclusive  interview  to  Radio  Free  Afghanistan  dunng  her  visit  to  Kabul  assured  the  Afghan  people  that  "the  Amencan  people  are 
committed  to  Afghanistan's  future  " 

The  Service  provides  reports  from  Washington.  Prague,  and  Kabul,  exclusive  interviews  and  roundtables,  and  ongoing  coverage  of  the  efforts  by  Coalition  Forces 
to  subdue  the  insurgency.  Dunng  June.  Radio  Free  Afghanistan  reporters  in  the  Kandahar  and  Ffelmand  provinces  went  out  with  Afghan  and  Coalition  Forces  in 
southern  Afghanistan  to  report  on  the  launch  of  the  second  phase  of  Operation  Mountain  Thrust,  the  largest  countennsurgency  operation  in  the  country  since  the 
Taliban  regime  was  toppled  in  2001 

An  example  of  Radio  Free  Afghanistan's  thought-provoking  programming  was  its  comprehensive  coverage  of  the  apostasy  case  of  Abdul  Rahman,  from  his  arrest 
in  mid-March  for  his  conversion  to  Chnstiamty.  to  his  release  March  28  and  request  for  asylum  in  Italy  Correspondents  in  Kabul  interviewed  Ministry  of  Justice  and 
Afghan  Supreme  Court  officials  about  the  charges  and  the  specific  laws  on  apostasy  Radio  Free  Afghanistan  aired  statements  from  Afghan  judicial  officials, 
reactions  from  ordinary  Afghans,  and  from  leaders  around  the  world  including  President  Bush  and  Pope  Benedict  XVI.  Radio  Free  Afghanistan's  weekly  live  call-in 
show  March  30  was  dedicated  to  the  Rahman  case,  inviting  listeners  to  exchange  views  on  religious  tolerance 

Human  nghls  programming  provides  interviews  with  senior  U.S  officials,  and  features  Afghan  citizens  struggling  with  everyday  issues,  such  as  an  interview  with  14- 
year-old  Zohra  Amin,  a  student  who  was  cnticized  for  attending  a  music  academy  for  women  sponsored  by  the  United  Nations  and  the  European  Union  because  of 
prohibitions  under  Islamic  law  for  women  to  play  music  On  October  1 2,  Radio  Free  Afghanistan  for  the  first  time  broadcast  a  call-in  show  conducted  in  three 
languages'  Dan.  Pashto,  and  English,  featuring  Mark  Laity,  the  senior  spokesman  for  NATO/ISAF  in  Afghanistan,  as  a  guest  in  the  Kabul  bureau 

VOA  shares  the  24  hour  radio  broadcast  dock  with  RFE/RL.  providing  up  to  the  minute  news  and  information  to  large  Afghan  audiences.  In  addition,  VOA  has  also 
launched  new  television  and  radio  programming  to  engage  broad  Afghan  audiences  and  to  focus  on  the  Pashto-speaking  people  in  the  Afghanistan-Pakistan  border 
region  In  September,  VOA  launched  "TV  Ashna".  a  Saturday  through  Thursday  60-minute  TV  news  program  (30  minutes  each  in  Dan  and  Pashto)  broadcast 
directly  to  viewers  nationwide  via  satellite  and  its  affiliate  Radio  and  TV  Afghanistan  (RTA).  This  coverage  now  complements  vOA's  12  hours  of  extensive  radio 
programming  to  the  country.  TV  and  Radio  Ashna  feature  regular  segments  on  American  Muslims  and  Civil  Rights.  Islam  in  Amenca.  and  Islam  and  Democracy 

Ashna  provided  extensive  coverage  of  the  first  Muslim  Member  of  Congress  being  sworn  into  office,  using  the  Koran  that  belonged  to  Thomas  Jefferson  Highlights 
of  Ashna’s  information  programming  in  2006  included 

•  An  exclusive  interview  with  General  Richard  Myers,  former  General  Chief  of  Staff,  in  which  he  said  NATO  and  Coalition  Forces  will  respond  to  any  attack 
across  the  border  of  Pakistan  only  when  they  are  under  attack; 

•  An  interview  with  General  David  Richards,  Commander  of  ISAF  forces  in  Afghanistan  in  Kabul,  who  said  that  NATO  and  Afghan  forces  are  preparing 
themselves  for  anticipated  Spring  attacks  by  the  Taliban,  and  described  efforts  by  NATO  and  the  PRT  (Provincial  Reconstruction  Team)  to  help  the  Afghan 
people  rebuild  their  country. 

•  A  proMe  of  Zinedine  Zidane,  the  world  champion  soccer  star  for  the  French  national  team,  and  his  return  to  Algena  for  the  first  time  in  20  years  to  be  honored 
by  President  Bouteflika,  and 

•  Interviews  with  both  the  Imam  and  Chairman  of  the  Mustafa  Center  in  Virginia,  and  the  president  of  the  Afghan  Academy  in  Virginia,  regarding  the  freedom  of 
practicing  Islam  in  Amenca 

The  Pakistan/Afghanistan  Border  Region.  In  August,  VOA  introduced  Radio  Deewa  (Light),  a  new  broadcast  stream  aimed  at  the  40  million  Pashto-speaking 
people  living  in  the  Afghanistan-Pakistan  border  region  This  three  hour  daily  program  offers  local,  regional,  and  international  news  as  well  as  features  on  Islam  in 
Amenca,  including  interviews  with  prominent  Muslim  leaders  VOA  Pashto  Deewa  Radio  features  a  daily  segment  called  "Islam  in  Amenca."  and  recently  had  live 
reports  from  Eid  Celebrations  by  Muslims  in  Amenca.  Additionally.  Deewa  Radio  focuses  on  the  Islamic  world  through  its  daily  call-in  shows 

Deewa  has  interviewed  dozens  of  Muslims  of  South  Asian  ongin  residing  in  Amenca  and  has  aired  profiles  of  Islamic  Centers  and  Mosques  in  its  programming  (i.e.. 
the  Islamic  Center  in  Washington  DC,  the  Mustafa  Masjid  in  Virginia,  and  the  Mustafa  Mosque  in  New  York).  During  the  month  of  Ramadan,  Deewa  aired  daily 
interviews  with  Muslims  in  America,  from  Washington.  0  C  .  New  York  the  Carolmas  and  Texas  These  interviews  tackle  the  topic  of  freedom  of  religion  in  Amenca. 

Last  month  Radio  Deewa  had  four  call-in  shows  during  Eid  celebrations  in  America  and  its  reporters  reported  live  from  area  mosques  on  Eid  Prayers  The  Service 
also  regularly  interviews  Amencan  Pashtuns.  both  men  and  women  of  every  walk  of  life,  to  talk  about  their  experiences  of  practicing  their  religion  and  culture  in  the 
United  States  A  call-in  show  on  “Islamic  Mysticism''  featured  a  prominent  mystic  scholar.  Tahir  Bukhari,  from  the  Northwest  Frontier  Province  of  Pakistan 
responding  to  questions  posed  by  more  than  a  dozen  callers  from  Pakistan.  Afghanistan  and  the  Diaspora 

The  Service  regularly  interviews  the  Pakistani  Foreign  Ministry  spokesperson,  Afghan  officials  and  Pakistani  federal  and  state  cabinet  ministers  and  religious  and 


Turkey  In  recognition  of  media  listening  habits  in  Turkey,  VOA's  Turkish  Service  is  moving  to  devote  more  of  its  existing  resources  to  TV  and  the  Internet  In  2006. 
VOA  Turkish  expanded  its  TV  affiliation  in  Turkey  by  launching  two  weekly  live  broadcasts  on  TGRT  News  TV  network,  a  24-hour  nationwide  news  network  with  a 
weekly  audience  share  of  over  30  percent  of  Turkey's  estimated  25  million  regular  viewers  A  15-minute  wrap  of  the  latest  developments  in  news  and  current  affairs. 
VOA-TGRT  Live  is  broadcast  at  9:00  p.m.  local  time  in  Turkey  on  Tuesdays  and  Fridays  In  addition,  VOA  Turkish  Service  produces  a  weekly  30-minute  news  and 
magazine  program  that  is  aired  on  TGRT  News  network  9  30  p  m.  local  time  on  Sundays  Managers  of  TGRT  News  TV  are  pleased  with  this  cooperation  and  have 
indicated  that  they  would  like  to  increase  the  VOA-TGRT  Live  broadcasts  to  five  days  per  week 

VOA  Turkish  radio  broadcasts  indude  two  news  shows  (Mon-Fn)  on  NTV-FM,  Turkey's  largest  FM  news  network  Discussions  are  underway  with  another  Turkish 
network.  TGRT-FM,  to  carry  the  30-minute  evening  radio  show  VOA  has  also  been  working  to  attract  more  users  to  the  VOA  Turkish  website.  The  average  number 
of  monthly  visitors  to  the  VOA  Turkish  site  has  tnpled  this  year  to  almost  65,000/month  VOA  Turkish  is  also  one  of  the  first  VOA  languages  to  offer  text  versions  of 
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top  news  stories  for  use  on  web-enabled  handheld  devices  such  as  cell  phones  and  PDAs  (Personal  Digital  Assistants)  This  service  was  launched  in  June  2006 

VOA  Turkish  Service  summarized  the  U  S.  State  Department’s  2006  Annual  Report  on  International  Religious  Freedom  and  reported  on  the  reactions  from  Turkish 
officials  and  experts.  In  an  exclusive  interview  to  VOA  in  July  2006,  Turkish  Foreign  Minister  Abdullah  Gul  responded  to  questions  about  issues  of  religious 
tolerance  in  Turkey  and  shared  his  views  on  the  so-called  "clash  of  civilizations."  The  Service  aired  original  radio  and  TV  reports  on  how  U  S.  Muslims  celebrated 
the  month  of  Ramadan  and  other  Muslim  holidays  last  year.  In  a  senes  of  reports  and  interviews  during  Pope  Benedict's  highly  sensationalized  visit  to  Turkey  in 
November  2006.  Turkish  Service  focused  on  issues  related  to  "the  current  lack  of  dialogue  between  Christianity  and  Islam  "  Those  interviewed  included  Andrew 
Duff,  member  of  British  Parliament  and  Joost  Lagendijk,  Dutch  member  of  the  European  Parliament  and  co-chairman  of  the  EU-Turkey  Joint  Parliamentary 
Committee 


Indonesia.  VOA  expanded  its  reach  to  Indonesia's  more  than  200  million  Muslims  in  2006  by  launching  six  news  and  information  programs  for  Indonesia's  top  three 
TV  networks  VOA  also  peppered  the  TV  market  with  a  dozen  or  more  special  series  on  subjects  ranging  from  illegal  arms  sales  by  Indonesians  to  the  diverse  faces 
of  Islam  in  America  and  how  Americans  celebrate  the  fasting  month  of  Ramadan  VOA  is  now  seen  on  five  national  TV  networks  and  16  regional  TV  stations  In  late 
2006.  VOA  conducted  a  five-week  promotional  campaign  on  Indonesian  TV  The  one-minute  "VOA  World  News  Quiz"  spots  aired  several  limes  a  day  on  the  top 
four  national  stations  and  attracted  over  450,000  text  and  email  quiz  entries  Additionally,  more  than  200  radio  stations  now  carry  one  or  more  of  VOA's  program 
offenngs.  including  the  youth-oriented  "VOA  Direct  Connection"  and  "VOA  Headline  News "  This  year  also  saw  greater  VOA  outreach  to  Indonesian  youth.  Three 
times  a  day  the  popular  youth  station.  Prambors.  airs  "VOA  Minute ",  a  rapid-fire  segment  of  breaking  news  and  information  of  interest  to  youth.  As  a  result  of  this 
growth  in  TV  and  radio,  7.9  million  Indonesians  now  tune  in  to  VOA  regularly,  making  VOA  the  number  one  international  broadcaster  in  Indonesia. 

With  more  and  more  Indonesians  jumping  into  digital  communications,  VOA  has  begun  providing  a  range  of  information  services  including  a  dynamic  webpage,  a 
weekly  electronic  newsletter  and  daily  email  news  bulletins  direct  to  cell  phones. 
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Christian  and  civic  leaders  as  well  as  politicians,  journalists  and  ordinary  people  in  Afnca,  in  the  United  States  and  in  other  parts  of  the  world  to  ensure  that  listeners 
could  evaluate  the  situation  fairly 

Northern  Nigeria.  A  VOA  Africa  Division  program  targeting  Hausa  speaking  Muslims  in  northern  Nigena.  "Political  Crossfire"  (Tsaka  Mai  Wuya),  has  been  praised 
Py  ordinary  listeners  and  many  Muslim  political  leaders  In  this  lively  program  with  listener  participation,  politicians  representing  different  points  of  view  discuss  the 
hottest  political  issues  of  the  day  In  a  ceremony  in  late  June  of  2006.  many  citizens,  leading  media  outlets,  leaders  of  several  political  parties,  and  the  Nigenan 
Vice-President  participated  in  a  ceremony  where  a  national  Nigenan  NGO  with  2.5  million  members.  Friends  of  Nigena,  presented  an  award  to  "Political  Crossfire." 
the  first  award  of  its  kind  The  leader  of  Friends  of  Nigena  called  VOA  Hausa  "a  watchdog  of  democracy  in  Nigena  " 

Amhartc.  On  December  28.  2006.  the  Horn  of  Afnca  Service  added  an  additional  half-hour  morning  radio  news  program  in  Amhanc  to  cover  the  crtsis  in  the 
predominantly  Muslim  country  of  Somalia  The  program,  whose  centerpiece  is  an  integrated  newscast  with  correspondent  reports  and  actualities,  is  broadcast  on 

program  supplements  the  regular  evening  programs  in  Amhanc.  Afan  Oromo  and  Tigrigna,  which  also  give  extensive  coverage  to  Somalia-related  news.  VOA 
Amhanc  attracts  an  audience  of  18  percent  of  the  adult  population  of  Ethiopia  on  a  weekly  basis. 

New  VOA  Somali  Broadcast.  VOA  is  scheduled  to  begin  a  new  half-hour,  seven  day  a  week  Somali  broadcast  on  Monday,  February  1 2  The  new  program  will  be 
heard  at  7:00  PM  local  time  and  again  at  8:00  PM  on  shortwave,  medium  wave,  and  on  FM  through  local  affiliates  The  program  will  follow  fast  changing  news 
developments  in  Somalia  and  the  sub-region:  it  will  also  include  interviews  with  Horn  newsmakers,  U  S  policymakers  and  experts,  interviews  with  the  Somali 
Diaspora,  analysis  and  cultural  features  and  music.  The  re-launched  VOA  Somali-language  programming  to  the  Horn  of  Afnca  will  aim  to  reach  millions  of  Somali 
speakers  in  predominantly  Muslim  Somalia,  Djibouti  and  in  the  greater  Horn  of  Africa  and  will  target  listeners,  ages  17  to  35, 

Bangladesh.  Bangladesh,  with  a  population  of  over  140  million,  has  one  of  the  largest  Muslim  populations  in  the  world  VOA  Bangla  TV  &  Radio  produced  features 
regarding  Muslim  youth,  Islamic  Centers,  Eid  festivals  and  Ramadan  Interviews  were  aired  with  Nobel  Peace  Pnze  Winner  Dr.  Muhammad  Yunus.  Assistant 
Secretary  of  Slate  for  South  Asia  Richard  Boucher,  Congressman  Joseph  Crowley  (D)  from  New  York.  U  S  Ambassador  in  Bangladesh  Patricia  Butenis. 

Bangladesh  Foreign  Minister  Morshed  Khan.  Home  Minister  Lutfuzzaman  Babar,  and  Bangladesh  Ambassador  in  Washington  Shamsher  M.  Choudhury 

India.  With  Muslims  numbenng  over  145  million,  India  has  the  second  largest  Muslim  population,  after  Indonesia  VOA  Hindi  TV  and  radio  programming  reaches 
them  Whether  it  is  a  discussion  about  the  Iraq  war.  the  situation  in  Afghanistan,  the  nuclear  ambitions  of  Iran,  the  recent  India-Pakistan  peace  initiatives,  the 
situation  in  Kashmir,  or  the  Bombay  Blats  of  7/11.  the  Hindi  Service  covers  issues  of  interest  to  the  Muslim  worid  In  2006,  VOA  Hindi  offered  exclusive  TV 
interviews  with  U  S  Undersecretary  of  State  R  Nicholas  Bums,  Assistant  Secretary  of  State  for  South  and  Central  Asian  Affairs  Richard  Boucher  dozens  of  U  S 
senators  and  representatives,  and  Muslim  leaders,  scholars,  and  experts  regarding  India's  relations  with  Iran,  Pakistan,  and  the  United  States. 

Bosnia  and  Herzegovina.  VOA  broadcasts  to  Bosnia  and  Herzegovina  include  programming  targeted  to  the  49  percent  of  the  population  that  are  Bosnian 
Muslims.  Bosnian  Service  has  a  15-minute  daily  live  radio  show;  a  half  hour  daily  live  television  show  (news  and  current  affairs),  a  4-minute  daily  satellite  television 
feed,  and  a  variety  of  short  programs  aired  by  the  best  rated  Bosnian  television  station.  BHT1  Programs  are  also  aired  by  1 5  television  and  1 5  radio  affiliate 
stations  throughout  Bosnia,  and  are  available  via  satellite 

The  Service  has  been  at  the  forefront  of  promoting  reconciliation  between  the  three  ethnic  groups  in  Bosnia,  still  widely  divided,  even  twelve  years  after  the  signing 
of  the  Dayton  Agreement,  which  ended  the  war  VOA's  news  and  current  affairs  programs  are  tailored  to  address  concerns  of  the  Muslim  population  in  Bosnia, 
providing  exclusive  interviews  with  religious  leaders  in  Bosnia.  Interviews  such  as  those  with  the  Grand  Mufti  of  Bosnia  Mustafa  Ceric:  Catholic  Cardinal  Vinko 
Puljic;  Orthodox  Metropolitan  Nikolai  Dabrobosanski;  and  Bosnian  Jewish  Community  leader  Jacob  Find,  were  aimed  toward  promoting  inter-religious  dialogue, 
and  healing  the  wounds  of  war. 

The  Service  continues  to  address  the  problem  of  terronsm.  beginning  with  the  allegations  of  a  senous  threat  posed  by  foreign  Islamic  militants  in  Bosnia  after  the 
Bosnian  war  was  over  Interviews  with  llan  Berman  of  the  Amencan  Foreign  Policy  Council.  Juan  Zarate.  Deputy  Assistant  to  the  President  and  Deputy  National 
Secunty  Advisor  for  Combating  Terronsm.  Bosnian  Americans  Bajram  ef.  Mulic  and  Senad  Agio;  and  Lorenzo  Vidino  with  the  Investigative  Project  have  focused  on 
the  problem  of  terrorism  in  Europe  Recently  Grand  Mufti  Ceric  gave  an  exclusive  interview  to  VOA  Bosnian  on  his  initiative  for  a  new  Islamic  Declaration  which 
would  condemn  Wahabism  and  its  violent  influence  on  Bosnian  Muslim  Community 

China.  Radio  Free  Asia  provides  service  to  Muslim  audiences  through  its  Uigher  language  service  launched  in  December  1998.  It  is  the  only  international  radio 
service  providing  impartial  news  and  information  to  the  Uighur  Muslim  population  in  Western  China  in  the  Uigher  language  The  Xinjiang  Uigher  Autonomous 
Region  (XUAR)  compnses  roughly  one-sixth  of  China's  territory  and  an  estimated  10  million  Uigher  speakers  Like  Tibetans,  the  Turkic  Uighers  have  faced  extreme 
repression  from  the  Chinese  government  since  the  People's  Republic  took  control  of  their  home  temtory  In  recent  years  Beijing  has  stepped  up  their  control  over 

Consistent  with  RFA's  mandate  the  Uigher  service  acts  as  a  substitute  for  indigenous  media  reporting  on  local  events  in  the  region  The  service  broadcasting  two 
hours  daily  seven  days  a  week,  breaks  many  stones  that  go  unreported  by  China's  state-run  media  or  foreign  news  organizations  including  programs  on  Sino- 
Central  Asia,  Sino-Russia.  Sino-America  relationship,  democratic  development  in  Central  Asia.  Uigher  history,  culture,  literature,  language,  arts,  human  rights, 
corruption  in  the  communist  leadership  system,  the  environment,  AIDS  and  other  health  issues,  as  well  as  Internet  control  in  China 

RFA  provides  a  forum  for  a  vanety  of  opinions  and  voices  from  within  the  XUAR.  Programming  indudes:  breaking  news,  analysis,  in-depth  reporting,  interviews, 
current  events  in  the  region 

RFA's  Uigher  service  web  site,  launched  in  September  2004.  provides  continuously  updated  news  in  all  three  writing  systems  used  to  convey  the  Uigher  language  - 
Arabic,  Latin,  and  Cyrillic  RFA's  site  is  the  only  non-Chinese  Uigher  news  Web  site  and  the  only  Unicode  Uigher  news  Web  site  The  site  streams  the  daily  RFA 
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broadcast  in  Uigher  and  otters  ongoing  coverage  of  events  in  the  XUAR  in  text,  image  and  video.  The  archived  audio  files  can  be  retrieved  on  a  special  page  or 
downloaded  via  podcast.  RSS  feeds  are  also  available,  making  it  possible  for  people  to  automatically  update  their  news  readers  or  Web  pages  with  RFA  news 

RFA  continues  to  be  confronted  with  unrelenting  jamming  of  broadcasts  and  blocking  of  its  Web  site  Research  conducted  between  June  2005  and  August  2006 
shows  that  fear  is  the  main  tool  used  to  prevent  Uigher  people  from  accessing  RFA.  whether  on  air  or  online  RFA's  confronts  Chinese  censorship  by  broadcasting 
on  multiple  short-wave  frequencies  and  by  regularly  e-mailing  instructions  on  accessing  the  banned  www.rta.org  through  proxy  Web  servers.  Despite  Chinese 
censorship  and  the  dangers  involved,  research  indicates  that  Uigher  listeners  and  Web  users  consider  RFA  a  lifeline  in  a  hostile  media  environment  -  a  station 
offenng  unique  content  worth  taking  nsks  to  access. 

Transmission.  Since  September  1 1 ,  2001 .  the  BBG  has  transformed  its  transmission  capabilities  continuing  its  move  from  a  shortwave  environment  to  one  that 
uses  AM,  FM,  satellite,  and  Internet  capabilities  to  reach  its  audience  By  bolstering  transmission  capabilities  to  the  Muslim  world.  BBG  has  improved  opportunities 
to  deliver  news  and  information  clearly,  reliably,  and  effectively  New  transmission  capabilities  have  been  added,  and  assets  reallocated  from  regions  of  lesser 
geopolitical  importance  and  from  technologies  of  declining  effectiveness 

The  BBG  has  worked  to  ensure  that  we  deliver  programming  to  in  the  media  that  are  most  effective  in  reaching  local  populations  Recent  transmission 
enhancements  include:  the  delivery  of  Persian  television  broadcasts  to  Iran  through  two  satellites,  transmission  of  Alhurra  Europe  on  a  new  satellite  channel  widely 
viewable  throughout  Europe,  the  launch  of  two  additional  Alhurra  TV  transmitters  in  Iraq  (Mosul  and  At  Hillah)  bnngmg  to  four  the  total  number  of  BBG-funded  TV 
transmitters  in  that  country,  the  construction  of  a  new  medium  wave  antenna  in  Tajikistan  that  is  increasing  the  strength  of  VOA's  Aap  ki  Dunyaa  radio  programs  to 
Pakistan.  In  addition,  a  number  of  new  FM  transmitters  became  operational  in  2006.  Subsequent  to  an  agreement  with  Sudan,  we  hope  to  establish  FM  radio 

The  B8G  is  currently  supporting  the  construction  of  three  high  power  medium  wave  radio  transmitters  that  should  come  on  the  air  in  the  next  year  one  for  Pashtun 
programming  in  Afghanistan,  one  for  Radio  Farda  programs  to  Iran,  and  one  for  Aap  ki  Dunyaa  programs  to  Pakistan  VOA's  launch  of  www.voamobile.com 
provides  an  innovative  service  that  offers  news  content  on  a  mobile  phone  or  Internet-enabled  handheld  device  in  ten  languages  including  English.  Persian, 
Turkish,  and  Indonesian 

U.S.  international  broadcasting  must  meet  and  serve  U  S  national  secunty  pnonties  and  must  also  meet  the  needs  and  technological  capabilities  of  the  audiences 


Presenting  the  U.S.  Point  of  View  through  Indigenous  Broadcast  Media 

At  the  Department  of  State,  the  Bureau  of  Public  Affairs.  Office  of  Broadcast  Services  uses  television  and  video  products  as  strategic  tools  for  bnnging  America's 
foreign  policy  message  to  Middle  East  and  worldwide  audiences  A  state-of-the-art  digital  broadcast  television  facility  enables  the  Department  to  deliver  messages 
instantly,  using  the  same  technology  as  professional  broadcast  television  networks  Public  Affairs  facilitates  live  and  taped  interviews  with  the  Secretary  of  State 
and  other  State  Department  pnnapals  to  all  the  major  Arab  networks  such  as  Middle  East  Broadcasting  Corporation  (MBC).  Al  Arabiya.  Al  Iraqiya.  Abu  Dhabi  TV. 
Dubai  Television,  Arab  Radio  and  Television  Network  (ART).  Al  Hurra,  Kuwait  TV,  Egyptian  TV  (ETV).  and  Lebanese  Broadcasting  Corporation  (LBC)  This 
investment  in  people  and  technology  was  developed  to  give  senior  U.S  government  officials  an  opportunity  to  engage  and  inform  the  i 
about  our  foreign  policy  and  public  diplomacy  objectives 


ce  the  capacity  of  the  U  S  Embassy  ir 
in  Baghdad  This  fully  functioning  studio  allows  top  U.S  officials  to  condi 
related  to  the  current  situation  and  future  of  Iraq  as  well  as  Amehca's  roll 
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The  Department  of  State  Near  East  Asia  Public  Affairs  and  Public  Diplomacy  Directorate's  Arab/Regional  Media  Outreach  Program  has  achieved  tre 
success  in  directly  engaging  Middle  East  media  and  broadcast  services.  Since  its  creation,  it  has  recorded  an  ever-increasing  number  of  interviews  i 
regional  media  outlets  -  dunng  2006,  820  interviews  with  1200  Arab  and  regional  journalists/media  outlets  occurred,  with  a  record  486  conducted  pm 


A  Rapid  Response  Unit  (RRU)  was  created  within  the  Bureau  of  Public  Affairs  to  monitor  and  translate  major  world  mi 
daily  report  on  stones  dnving  news  around  the  world,  and  to  craft  language  to  explain  the  U  S  position  on  these  issue 
ambassadors,  public  affairs  officers,  regional  combatant  commanders,  and  othr 


le,  produce  an  early  morning 
U  S  Government 


The  Department  of  State  directly  engages  foreign  audiences  on  the  Internet  through  the  Digital  Outreach  Team  The  Team  directly  engage 
issues  and  related  developments  on  websites,  pnmartly  in  the  Arabic  language  Openly  representing  the  Department,  but  using  informal  language,  the  Team  seeks 
to  ensure  that  the  U  S.  perspective  is  heard  in  cyberspace,  providing  a  counterpoint  to  extremist  ideological  arguments  and  misinformation  Other  interagency  public 
diplomacy  efforts  targeted  at  countenng  extremist  use  of  the  internet  are  coordinated  through  the  interagency  Public  Diplomacy  Working  Group,  chaired  by  the 
Bureau  of  International  Information  Programs 


In  the  absence  of  a  U  S  embassy,  the  Bureau  of  International  Information  Programs  manages  a  Persian-language  website  directing  policy  and  general  information 
into  lr»i  The  website  supports  active  engagement  via  web  chats,  web  casts  and  listservs  to  connect  U  S  policymakers  and  subject-matter  experts  and  Iranian 
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Another  tool  used  to  enhance  communications  not  just  within  the  Middle  East,  but  with  the  entire  world,  is  the  use  of  "Echo  Chamber"  Messages.  These  messages 
have  given  U  S  ambassadors  and  other  U  S  Government  officials  clear,  common-sense  guidance  that  enables  them  to  better  advocate  U  S  policy  on  major  news 
stories  and  policy  issues  Additionally  these  messages  are  provided  to  the  Voice  of  Amenca  Policy  Office  for  use  in  crafting  editonals  reflecting  the  views  of  the 
U  S.  Government 

The  Strategic  Speakers  Initiative  (SSI)identifies.  recruits,  and  programs  prominent  U  S  experts  to  engage  foreign  opinion  leaders  on  key  strategic  themes  such  as 
democracy/rule  of  law.  terronsm/security,  energy/environment  and  trade/development.  Such  speakers  can  be  deployed  rapidly  to  focus  IIP  resources  where  the 
need  is  greatest  to  address  the  most  crucial  U  S.  policy  pnorities.  Strategic  Speaker  participants  are  often  part  of  a  bigger  public  diplomacy  package  that  includes 
webchats.  DVCs  and  other  outreach.  This  program  represents  collaboration  throughout  the  State  Department 

Major  Themes  of  Biased  or  False  Media  Coverage  of  the  United  States  in  foreign  countries  and  the  actions  taken  to  address  this  type  of  media  coverage. 

The  Department  of  State  is  taking  a  leading  role  to  counter  misinformation  and  falsehoods  about  the  United  States  and  its  policies  or  intentions  For  example,  recent 
false  themes  about  the  United  States  in  foreign  media  included  that  the  United  States  has  devised  an  "American  Koran.”  and  it  is  pressing  Muslims  to  adopt  it.  and 
that  depleted  uranium,  which  the  United  States  uses  in  its  anti-tank  ammunition,  has  caused  a  massive  upsurge  in  cancers  and  birth  defects.  Actions  the 
Department  of  State  has  taken  to  address  these  false  allegations  include: 

•  Launching  a  Department  of  State  webpage  entitled  "Identifying  Misinformation "  appearing  in  English  and  Arabic,  provides  truthful  information  and  analysis  to 
the  public  to  debunk  these  false  allegations  (English-language  website  url  http://usmfo  state  gov/media/misinformation  html) 

•  Instructing  Public  Affairs  Officers  at  our  Embassies  around  the  world  to  use  this  information  on  the  website  to  counter  false  stories  in  the  local  media. 

•  Creating  the  position  of  Counter-Misinformation  Officer  in  the  Bureau  of  International  Information  Programs  (IIP)  to  respond  to  Embassy  requests  regarding 
false  stones  about  the  United  States 

Potential  incentives  for  end  costs  associated  with  encouraging  United  States  broadcasters  to  dub  or  subtitle  into  Arabic  and  other  relevant  languages 
their  news  and  public  affairs  programs  broadcast  In  the  Muslim  world  In  order  to  present  those  programs  to  a  much  broader  Muslim  audience  than  Is 
currently  reached. 

The  single  greatest  incentive  for  U  S  broadcasters  to  dub  or  subtitle  their  news  and  public  affairs  programs  would  be  evidence  that  there  is  adequate  demand  for 
the  programming  among  the  targeted  foreign  publics.  The  Office  of  the  Under  Secretary  for  Public  Diplomacy  and  Public  Affairs  is  working  with  the  Bureau  of  Public 
Affairs  and  other  elements  within  the  Department  to  explore  avenues  to  demonstrate  that  a  potentially  profitable  market  exists  for  this  programming.  These  offices 
will  continue  to  do  such  work,  and  if  data  emerges  that  indicates  that  this  translation  makes  sense  from  a  business  standpoint,  will  present  the  data  to  broadcasters 
in  an  effort  to  encourage  this  activity 

Any  recommendations  the  President  may  have  for  additional  funding  and  legislation  necessary  to  achieve  the  objectives  of  the  strategy? 


The  President's  budget  and  legislative  requests  for  FY-2008.  and  supplemental  request  for  FY-2007,  include  a  number  of  authorities  that  would  aid  the  strategic 
objectives  of  U  S.  international  broadcasting  The  pending  supplemental  contains  a  request  for  $10  million  for  the  Middle  East  Broadcasting  Networks  As  part  of  the 
Administration's  strategy  to  counter  violent  extremism.  Alhurra  television  would  launch  a  signature  three-hour  daily  program  to  provide  additional  information  about 
American  policies,  people,  institutions,  and  perspectives  to  its  audiences  across  22  counthes  in  the  Middle  East.  The  three-hour  daily  program  capitalizes  on 
Alhurra's  unique  perspective  in  a  growing  market  of  over  200  channels,  and  would  provide  a  format  and  information  mix  unavailable  in  the  region  today  The 
programming  would  focus  on  the  news  of  the  day.  discuss  compelling  social  issues,  broadcast  investigative  reporting  and  a  spectrum  of  information  not  presented 
in  the  region's  media 

The  Administration's  budget  and  legislative  requests  for  FY-2008  would  provide  ongoing  suppon  for  this  new  Alhurra  programming  effort,  increase  Alhurra's 
newscast  capability  to  24  hours  a  day  (expanding  from  the  current  16  hour  capability),  and  allow  Radio  Sawa  to  grow  as  a  news  source  in  the  region  The  FY-2008 
budget  also  continues  VOA'S  program  initiative  Somalia,  begun  in  2007.  and  maintains  program  strength  in  Iran.  Afghanistan,  and  Pakistan  Further  our  pending 
legislative  request  to  the  Congress  to  permanently  adopt  the  BBG's  pilot  program  for  personal  services  contracting  (PSC)  authonty  -  up  to  a  ceiling  of  200  PSCs  at 

6.  Visas  for  Participants  In  U  S.  Programs 

According  to  the  State  Department's  Bureau  of  Consular  Affairs,  current  visa  processing  guidelines  are  sufficient  to  meet  any  requirements  for  the  issuance  of 
appropriate  visas  to  individuals  from  predominantly  Muslim  nations  to  participate  in  any  new  exchange  program,  as  envisioned  by  the  Intelligence  Reform  and 
Terrorism  Protection  Act  of  2004 

The  Bureau  of  Consular  Affairs'  policy  is  to  expedite  all  student  and  exchange  visitor  applications  with  the  goal  of  giving  every  student  and  exchange  visitor 
applicant  the  opportunity  to  meet  their  program  start  date  in  the  United  States.  This  policy  is  in  place  at  every  embassy  and  consulate  worldwide.  In  countnes  with  a 
significant  waiting  penod  for  a  visa  appointment  due  to  high  demand,  this  policy  reduces  the  wait  time  for  students  and  exchange  visitors  from  weeks  to  mere  days 
In  all  cases  requinng  a  separate  security  clearance,  the  average  processing  time  is  now  about  25  days  Processing  they  can  take  longer,  however,  and  applicants 

The  most  important  factor  in  expediting  visa  applications  is  for  the  applicants,  in  conjunction  with  their  program  sponsors,  to  initiate  their  visa  applications  well  in 
advance  of  their  planned  travel  Most  problems  in  the  visa  process  can  be  resolved  given  sufficient  time  New  exchange  programs  should  be  planned  far  enough  in 
advance  to  allow  the  necessary  time  for  visa  processing  Candidates  should  be  advised  to  obtain  passports  immediately;  visit  embassy  websites  for  instructions  on 
applying  for  U  S.  visas;  and  ensure  that  they  follow  the  instructions  concerning  required  documents  and  procedures  they  must  complete,  as  well  as  how  to  complete 
an  EVAF  and  how  to  arrange  an  appointment  as  soon  as  all  required  documents  are  available  to  them 
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The  Bureau  of  Consular  Affairs  is  prepared  lo  work  with  the  Bureau  of  Educational  and  Cultural  Affairs,  or  any  other  government  and/or  private  sector  implementing 
agency  to  facilitate  the  timely  issuance  of  visas  to  exchange  visitors 

7.  Basic  Education  in  Muslim  Countries 

The  Department  of  State,  the  U  S.  Agency  for  International  Development  (USAID),  and  other  United  States  agencies  continue  to  support  an  increased  focus  on 
education  in  predominantly  Muslim  countnes  and  those  with  significant  Muslim  populations  The  ongoing  U  S  approach  stresses  mobilizing  public  and  pnvate 
resources  as  partners  to  improve  access,  quality  and  the  relevance  of  education,  with  a  specific  emphasis  on  developing  avic-mindedness  in  young  people  In 
many  Muslim-majority  countries,  such  as  Afghanistan  and  Yemen,  the  challenge  is  to  increase  country  capacity  to  provide  universal  access  to  primary  education 
and  literacy  Countries  face  increasing  enrollments  and  low  education  quality  in  the  classroom  while  struggling  with  limited  budgets 

in  the  Middle  East,  USAID  and  the  Department  of  State's  Middle  East  Partnership  Initiative  (MEPI)  are  responding  to  these  needs  by  promoting  quality  education 
through  improved  policy,  teacher  training,  education  finance/govemanee.  and  community  participation  These  U  S  efforts  complement  investments  of  partner 
countnes  and  other  donors.  MEPI  funding  for  projects  in  basic  education  totals  *34.5  million  (FY-2002-06). 

In  2006,  USAID/Asia  Near  East  Bureau's  total  education  assistance  for  the  region  was  approximately  $365  million,  of  which  *336  million  was  targeted  in 
predominantly  Muslim  countnes  -  Afghanistan,  Bangladesh,  Egypt,  Indonesia.  Jordan.  Lebanon.  Morocco,  Pakistan,  Philippines  (Mindanao),  West  Bank/Gaza,  and 
Yemen  Out  of  the  *336  million  total,  approximately  *237  million  goes  toward  basic  education  programs. 

In  2006,  USAID/Africa  Bureau's  total  education  assistance  for  the  region  was  approximately  *1 85  4  million  in  DA  Basic  Education  (includes  me  Afnca  Education 
Initiative,  Fast  Track  Initiative  and  School  Fees),  of  which  *36.6  million  benefits  Muslim  populations  in  Chad,  Djibouti,  Ethiopia,  Kenya.  Mali,  Mauntania,  Niger. 
Nigena.  Senegal.  Somalia.  Tanzania,  and  Uganda 

USAID/Europe  and  Eurasia  (E&E)  Bureau  implements  a  regional  program  for  pnmary  and  secondary  education  in  the  Muslim-majonty  countnes  of  Tajikistan. 
Kyrgyzstan,  and  Turkmenistan  The  program  is  approximately  *3.5  million  per  year,  of  which  *0  58  million  was  FY-2006  funding 

The  U.S.  Strategy  to  Meet  Challenges  in  Education 

To  promote  transformational  diplomacy  and  development,  the  Department  of  State  and  USAID  have  articulated  a  common  Foreign  Assistance  Framework  in  the 
"Investing  in  People"  objective  of  this  framework,  education  is  a  major  element  with  basic  education  as  an  important  sub-element  This  strategy  is  applied  to 
programs  woridwide.  including  Muslim  countnes 

Basic  Education:  USAID  has  an  Agency-wide  Basic  Education  Strategy  that  targets  underserved  populations  and  promotes  free  universal  basic  education.  The 
goal  Is  to  help  learners  gain  the  general  skills  and  knowledge  needed  to  function  effectively  in  life  Basic  education  programs  focus  on  three  areas 

•  Increasing  Access:  Targeting  groups  that  have  been  marginalized  in  the  education  system  such  as  mmonty.  rural,  out-of-school  youth,  girls,  and  young 
adults,  and  those  who  have  been  impacted  by  conflict  or  disaster,  thus  helping  ensure  equitable  access  to  education 

•  Improving  Quality:  Improving  the  quality  of  education  is  pivotal  for  ensuring  attendance  and  learning  outcomes  of  basic  education  Increasing  attention  is 
placed  on  cumculum  reform  and  measuring  learning  outcomes 

•  Improving  Relevance:  Education  programs  that  develop  human  capacities  and  livelihood  skills,  and  aim  to  link  learning  with  skill  development  and 
employment  opportunities,  particularly  in  areas  with  high  youth  unemployment 

In  designing  and  implementing  basic  education  programs  throughout  the  world.  USAID  works  closely  with  host-country  governments  (national  and  local),  non¬ 
governmental  organizations,  communities,  and  the  private  sector  to  maximize  program  impact  and  sustainability 


Working  with  the  International  Community.  The  U  S  Government  continues  to  be  an  active  member  of  several  international  bodies  and  activiti 
universal  basic  education,  including  the  International  Working  Group  on  Education,  which  originally  proposed  the  "Education  for  All"  (EFA)  initiativ 


i  begun  in  the  late 


Coordination  of  the  International  Effort.  USAID  provides  technical  guidance  to  the  EFA  effort  through  the  UNESCO-aligned  International  Institute  for  Educational 
Planning.  The  U.S.  Director  of  Foreign  Assistance  represents  the  U.S.  at  the  annual  High  Level  Group  meeting  for  "Education  for  All."  and  the  USAID  Office  of 
Education  participates  in  the  annual  EFA  Working  Group  meeting  In  2004,  USAID  served  as  the  G-8  co-chair  of  the  global  EFA  Fast  Track  Initiative  (FTI)  focused 
on  universal  pnmary  education,  the  Agency  has  participated  in  all  FTI  meetings  since  its  inception  in  2000. 

In  engaging  the  G-8  and  Muslim  country  governments  for  Broader  Middle  East  and  North  Africa  (BMENA)  initiatives.  USAID  collaborates  closely  with  the  State 
Department  and  key  cooperating  United  States  agencies,  especially  on  literacy  At  the  Sea  Island  Summit,  the  G-8  launched  the  Broader  Middle  East  and  North 
Africa  (BMENA)  Literacy  Initiative  aimed  at  halving  illiteracy  rates  in  the  region  by  2015  This  initiative  launched  a  series  of  Literacy  Working  Group  and  Education 
Ministenal  Dialogues  in  the  BMENA  region  Education  Ministers  from  the  BMENA  region  and  the  G-8  met  in  Jordan  in  May  2005  and  in  Egypt  in  May  2006,  and 
confirmed  their  commitment  to  the  process  of  cooperation  under  the  umbrella  of  the  Forum  for  the  Future  launched  in  Rabat  in  December  2004  Following  the  Egypt 
Ministenal,  USAID  took  over  as  G-8  co-chair  of  the  BMENA  Literacy  Task  Force  with  Egypt  as  regional  co-chair.  USAID  continues  to  collaborate  closely  with  the 
State  Department  and  the  U  S  Department  of  Education  on  literacy  reform  As  part  of  the  U  S.  contribution  to  this  international  effort,  USAID  is  supporting  literacy 
assessments  in  the  region  and  has  developed  the  BMENA  'Literacy  Hub'  database  of  global  best  practices  in  promoting  literacy  The  Literacy  Hub'  will  be 
transferred  to  the  BMENA  region  by  March  2008 

Leveraging  Other  Donors.  Of  all  bilateral  aid  to  the  education  sector  in  2003-2004.  the  United  States  with  France.  Germany,  Japan  and  the  United  Kingdom 
contnbuted  72  percent  of  the  total,  according  to  the  EFA  Global  Monitoring  Report  lor  2007  ”  For  basic  education,  over  two-thirds  were  contributed  by  Canada. 
Japan,  the  Netherlands,  the  United  Kingdom,  and  the  United  States."  Both  the  United  States  and  the  United  Kingdom  have  the  greatest  focus  on  basic  education. 
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INSTRUCTIONS  FOR  PREPARING  AND  ARRANGING  RECORD  OF  TRIAL 


USE  OF  FORM  -  Use  this  form  and  MCM,  1984, 
Appendix  1 4,  will  be  used  by  the  trial  counsel  and 
the  reporter  as  a  guide  to  the  preparation  of  the 
record  of  trial  in  general  and  special  court-martial 
cases  in  which  a  verbatim  record  is  prepared.  Air 
Force  uses  this  form  and  departmental 
instructions  as  a  guide  to  the  preparation  of  the 
record  of  trial  in  general  and  special  court-martial 
cases  in  which  a  summarized  record  is  authorized. 
Army  and  Navy  use  DD  Form  491  for  records  of 
trial  in  general  and  special  court-martial  cases  in 
which  a  summarized  record  is  authorized. 
Inapplicable  words  of  the  printed  text  will  be 
deleted. 

COPIES  -  See  MCM,  1984,  RCM  1103(g).  The 
convening  authority  may  direct  the  preparation  of 
additional  copies. 

ARRANGEMENT  -  When  forwarded  to  the 
appropriate  Judge  Advocate  General  or  for  judge 
advocate  review  pursuant  to  Article  64(a),  the 
record  will  be  arranged  and  bound  with  allied 
papers  in  the  sequence  indicated  below.  Trial 
counsel  is  responsible  for  arranging  the  record  as 
indicated,  except  that  items  6,  7,  and  15e  will  be 
inserted  by  the  convening  or  reviewing  authority, 
as  appropriate,  and  items  10  and  14  will  be 
inserted  by  either  trial  counsel  or  the  convening  or 
reviewing  authority,  whichever  has  custody  of 
them. 

1 .  Front  cover  and  inside  front  cover  (chronology 
sheet)  of  DD  Form  490. 

2.  Judge  advocate's  review  pursuant  to  Article 
64(a),  if  any. 

3.  Request  of  accused  for  appellate  defense 
counsel,  or  waiver/withdrawal  of  appellate  rights, 
if  applicable. 

4.  Briefs  of  counsel  submitted  after  trial,  if  any 
(Article  38(c)). 

5.  DD  Form  494,  "Court-Martial  Data  Sheet." 

6.  Court-martial  orders  promulgating  the  result  of 
trial  as  to  each  accused,  in  10  copies  when  the 
record  is  verbatim  and  in  4  copies  when  it  is 
summarized. 

7.  When  required,  signed  recommendation  of 
staff  judge  advocate  or  legal  officer,  in  duplicate, 
together  with  all  clemency  papers,  including 
clemency  recommendations  by  court  members. 


8.  Matters  submitted  by  the  accused  pursuant  to 
Article  60  (MCM,  1984,  RCM  1105). 

9.  DD  Form  458,  "Charge  Sheet"  (unless  included 
at  the  point  of  arraignment  in  the  record). 

10.  Congressional  inquiries  and  replies,  if  any. 

11.  DD  Form  457,  "Investigating  Officer's  Report," 
pursuant  to  Article  32,  if  such  investigation  was 
conducted,  followed  by  any  other  papers  which 
accompanied  the  charges  when  referred  for  trial, 
unless  included  in  the  record  of  trial  proper. 

12.  Advice  of  staff  judge  advocate  or  legal  officer, 
when  prepared  pursuant  to  Article  34  or  otherwise. 

13.  Requests  by  counsel  and  action  of  the 
convening  authority  taken  thereon  (e.g.,  requests 
concerning  delay,  witnesses  and  depositions). 

14.  Records  of  former  trials. 

15.  Record  of  trial  in  the  following  order: 

a.  Errata  sheet,  if  any. 

b.  Index  sheet  with  reverse  side  containing 
receipt  of  accused  or  defense  counsel  for  copy  of 
record  or  certificate  in  lieu  of  receipt. 

c.  Record  of  proceedings  in  court,  including 
Article  39(a)  sessions,  if  any. 

d.  Authentication  sheet,  followed  by  certificate 
of  correction,  if  any. 

e.  Action  of  convening  authority  and,  if  appro¬ 
priate,  action  of  officer  exercising  general  court- 
martial  jurisdiction. 

f.  Exhibits  admitted  in  evidence. 

g.  Exhibits  not  received  in  evidence.  The  page 
of  the  record  of  trial  where  each  exhibit  was 
offered  and  rejected  will  be  noted  on  the  front  of 
each  exhibit. 

h.  Appellate  exhibits,  such  as  proposed  in¬ 
structions,  written  offers  of  proof  or  preliminary 
evidence  (real  or  documentary),  and  briefs  of 
counsel  submitted  at  trial. 
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